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IN THE CEMTMl ADf.'.INISTRATIVE TRIEU.NftL
PRirCIFAL BElvCH, ^EW DELHI.

Regn.Nos. GA 1376/87 CpS'f^ f ^
witll_0^. 1101/87. Oft 1513/87. CA 61Q/.R7. OA in.Ws7,

v4 :

iv'iss Usha Kumari Anand

Vs.

Union of India

Shri Mahesh Kumar Singh fi. Others
Vs.

Union of India

Shri Sandeep Kumar Sharma 8. Another
, Vs.

Union of India

Shri Yogesh Kuraar a Others

VS.

Union of India

Shri Sudhakar Singh & Another
Vs.

union of India

Smt. Poonam Khanna

Vs.

Union of India

Shri Davinder Kumar

Vs.

Union of India

K'jir.ari Saroj & Another

Vs.

Union of India ^

Shri Sushil Kumar Srivastava 8. Others
VS.

Union of India

Shri Tripurari Jha

VS.

Union of India

'^liss Indu Bali a Others

Vs.

Union of India

Vidya Rani S. Another

Vs.

Union of India
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. , Ra ja Ram Guj^ta

Unibri'm .-

• V -. shri Nawal Kishore j

• Vs ..V •
• union, of [India ;v. -o/-

» Shri Vinod.Kumar'Sharma. . .. /

• VS'.

... - Union'of India- -

Shri Abhai-.Kumar Sinha & Qthfrs:. ..
•• •• • vs^ •- \ . V,

• • union of India . :-o -c,;-;

•"i. Shri Gaj.ender Sharma j-.-/ •

• Vs-i ' ^
•ij , Union of India . ... .

-•j^^hri Suresh Kumar 5, .:r
Vs.

union of India- • ••;'••; ;; ?.• i

Smtv Ta-jender Kaur • -

• , V&i ; ,.v.'
• Union of India i,

For the Applicants -in air the '" ; "
above mentioned cases _ •;

. For th?. Respondents in all
the, altJdVe irfentioned^ -i--, .

• npqnYNo:aA-1747/88.- . • = V' .

Shri Natar ?al

• . union, of India 8,.6thars

•i : For' ther.Applica nt, •'.V

For the Respondents •• •

j. .Re gh „No .(^ ^.1325/87 '.'
Shri D. Ihangsvelu S. Others

- Vc;"'-' •

Union-of India'--•

For the Applicants.:.i„

For the Respondents

Applicant

=. .Respondents

.'.Applicant

...Respondents

'.'^Applicant

.>Respdndents

•V'Applicants

fi'wHespondents

.'.Applicant

•'.'.Respondents

>;'.Applicant

.;.Respondents

r. .Applican-t

..Respondents

;.'-iShri , iJla ihe^
Counsel

i^f.Shri jagjit Siiighj
Counsel . , "

..Applicant

'..Respondents

.i.Shri V.P. Sharrca',
Counsel

..None

.Applicants

..Respondents

..Shri B.S. I.'.airias,
Counsel

..Shri 0,.I<. ;.loolri.
Counsel
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ir-s-s/87. m 134i787;cA I011/B7, CA 1478/87.
TA 1411/87- CA 1615/B7 and 1740/87.

;; _ . .Applicant

,.;;:., i. .Respondents .

v.Applicants

.-.Respondents

'..Applicants

.•.Respondents

. .Applicant

•.•..Respondents '

:; ..;-;Applicahts

..Respondents

•..Applicant '

..Respondents

•.-.Applicant .

'i+i-Kespondents

,Shri Dhire.ndra Garg y "• • - -i-
Vs'; ' "V

Union of India • . • • ^

Shri Ravindra Singh' 8. Others • r: :
,vs-.' ;

Union of India

Shri Shiva ji Misra • Others:! .•..,
'-VSV' • - • • •• •"

Union of India

•' Shri Anil Vyas -• 'i' • - : ' >.

Vs.

union of India . . i v;

-Shri Vipin Behari 8. Othsrs^v,. - r : ;
VS. • •

union of India & Others ,

' Siirt. Madhu Kukreja
Vs.

Union of India , . '

Shri Rajesh Shanra t Others

. Vs. < ""••• - • 5.. '̂ V.

Union of India

For the Applicant,s;'in -the ;a
mentioned seven cases

For the Respondents in. the..;.aboVe_;:.;
mentioned seven cases

i.Shri.B-.S'; Mainee,^
Counsel

•..Ivlrs'. Shashi Kiranj
Counsel

THrnON'BIi m./P.K. KAKTHA; VICE CHAIH'v;AN(.J)
THE HON'BLE WK. D.K. CHAKlV\VbHr\'v"An.jraSTRATIVE f-Ef-ffiER.
1., Whether ReportWs of;,loc.al papers may be allowed to

see the Judgment?

2; To be referred to the Reporters or not?^
(The judgment of the Bench delivered by Hon'ble |
i.lr. P '̂iK-i-Kar-tha-.-Vice Chairtr.anl J) |

the applicants iri these applications filed under
Section 19 of the Administrative Tribunals Act, 1985 have

vvorked as Mobile; Booking Clerks in the Railways for various

periods prior to 17.11.1986. They have challenged

their disengagement from service and have sought

RiLspondents in'c^.-1325/37 contend tnat the appx.icanis
Booking Agents.
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.reinstatement and regularisation and other reliefs. As

the issues arising in these applications are similar, it

is, convenient to dispose them of..' by a coim-.ion judgment.

2, At the outset, a brief refeiencemay be made to

the judgments oelivered by the Calcutta Bench of this
Tribunal'in Samir'.Kumar Mukherjee-8. Others Vs, General

:Manager, .Eastern,Railway, 8. Others on 25.3.36, AIR 1986(2)

"cat-7 and by-the Principal Bench in Kiss Neera Mehta S. Others,)

Vs., union ,of India 8.' Others on i3^08il9S9.-,'A.T=,B, 1989(1-). '
• C#380. • In'the aforesaid ,decisions, the Tribunal had

considered ,similar issues. •

, 3., . In Samir Kumar Mukherjee's case, the applicants

were engaged as Vslunteers to assist the railway ticket

„checking..stafffox a short ,period, and ,then their empiiyment.

;„as extended from time'to .time. -No appointment letters, were-'

. issued, but.muster-roil was maintained for recording their

attendance,and.they were paid at a fixed rate of te.S/- per

,,day. Though th,eY. were called volunteers in the relevant

.ordeis/Gf the Railway Board, they were also locally .kno-.vn

. .,^3S Special, T.CS. and T.T.E, Helpers. They worked
. ..continuously.for,a period of, more than a year and their

services, were sought to be dispensed with. The Calcutta
•. the .

; Bench of the Tribunal held, .thai/impugned order dated

• l6,th.Dece,rr.ber, 19,85 of the Divisional Railway Uanager,

.-..Asansol, be .;set aside/quashed and'the applicants be treated ^
as temporary employees. Once they are treated as

Ov--"

i •-
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• temporary i.eroployees, their service conditions will be

•governed by the relevant rules of the Railways! The
following extract from para 12 of the judgmeht is

relevant;- ' , ;

• " After carefully considering the arguments
-!bf ifeither side, we conclude that the applicants
are Railway employees. What they received aspayment is ..nothing-but iwages. They were paid

. at a fixefl rate of Es;8/-.per day regularly for
^ more than a. year and, it is far-fetched to call

such payment honorarium or out of pocket allowance.The manner in whichHhey functipned and the way
they were paid make it obvious that they wep not
volunteers. They are casual employees and by
workina -continuously for more thanlSO days they

- are entitled to be treated as temporary employees.
To disengage or,dismiss them arbitarily as they
have been done by ni6ans of an orcer at Annexure-C

, v/ithout notice or without giving any reason is
' • clearly violative of the-principles of nak.ural ^justice and Articles 14 and 21 of the Constitution

• of IndiavM , , • - :

4. In i/dss Neera Mehta's'case, thff applicants were

appointed as f.'iobile Booking Clerks in-the Northern Railway

pri various dates bet'jveeh ig^i and 1985'on a purely

temporary basis against "payment oh-hourly basis. They had

rendered service for periods ranging between li to 5 years.

Their ser\'ices weie sought to be terminated vide telegram

issued on 15.12.86. This was chailenged before the Tribuial.
' • - . - • i

The case of the applicants was that they -ivere entitled for i

regularisation of their services and absorption against , |

regular vacancies in terms\of the circular issued by the j
Einistry of Railways on 2ist April, 1982, which envisages ?
that "those volunteerAwbiie Booking Clerks who have been

Tl-e SLP filed by the Union of
of the Tribunal was dismissed by order dated 4.5.1987.

.IJ
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erigaged on'th'e vaflou's'railways ,on- certain-rates of

honorarium "per hour per day, may be Gonsidered by

you'for absoirptioh against 'regular,vacancies provided

that they have the minium qualificat^ions required for

direct' recruits and hSve -put in a miniinuni. of 3 years-

service as voiTjnteer//s.bbile Booking Clerks."

5. ' •'The'ifoxesaid circular further laid dovm that

'"the scfeStiin§'for theirjabsorption should be done by a

' cbimitte^'if' twicersiiiieluding the.Ghairman or a Member

of the Railway servic'e 'commission, concerned."

V'5^ '7he 'apVlit!^n'''S'"^lsO -contended,.that they were

industrial'liwJfkers arid' asvs

under Section-bp of the>lndustrial Disputes Act. Another

conteri'trott raised-by-them, vvas casual labourers •

" and W^Jch entitlfitf fbr^egularisationlpf their services

.-after'c'ompieting 4 months' service (vide para 2511 of the

• Indian Railway Establishment

' made to "ihrRailway Board's circula^^wherein it was decided

• by the'Railway^ Board that'tha casual ,1atour other than those
employed on projects should be treated as 'temporary' after

' the expiry of 4-months continuous employment ,

'•7. Tlie case of the- respondents; was that in August 1973,

• the Railway'Boardi on the recommepda.-tipns of the Railway

• "convention'C'OTnmittee, had introduced a -scheme for

requisitioning the services of-volunteers froni amongst the

' student sons/daughters''and. dependents of railway employees
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as-lviobile Booking Clerks to work outside their college

hours on paymentjof some honorarium dyri^ peak season or

•short rush periods. ' The object of the schen-.e was that such

aniarrangemerrt would not only help the low paid,railway

' employees to;:.supplement their income but also generate among

ithb students an' urge tp lend a helping hand to the Railway
••Administration in: eradica.ting ticketless travel. In this

- -scheme;'sanction :or availability .of posts was not relevant

and-it was/base4 0B,:C0nsi"(iera_t^n|_.<?f economy to help clearing
'. the rush^.during -th^, peak hpurs. while .at •th^ ^ame time

providing part-time empio^ymerit to of railway employees.

' The scheme Avas.discontinued on 14th August, 198% However,

• on-'the matter .being: taken up by the,National Federation of

- Indian-Railwaymen,..a decision >yas taken and communicated by

•• the H^i'lway Board; vide-tteir circular 21''.4.1982 for j

.-4egula3?is3tipn .anid. absorp Mobile Booking Clerks :

• agairist• regular vacahcies.,, On a further representation, it j

-•? v/as: decided by .the ;Railway ,Board, vide their circular dated j
•' 20.4.85. that the, voluntary/mobile booking clerks .v.-ho were

"engaged as such prior to. 14.8.51 and who had since completed

' • 3 years', service m^y also be considered for regular

absorption against regular vacancies on the same terms and

conditidns .as- stipulated.'i^.circular d^ted 21.4.82, except

• that-to-be-eligible f9r .screening,'a candidate should be

within the prescribed age limit after, taking into account

the total period of his, engagement as Volunta^/iV.obxlexne -espondents was'that since the original scheme Q-..

Booking Clejli The contention of the/of the Railway Board



had been discontinued, on 14.8,81, only, those applicants

who were employed prior to.14,8.81, the cut-off date,

could, at the most seek regularisatipn in..terms of the

circulars',dated 21,4,82 and 20.4,85.

; -..•8,. • • In fact,-. the:;scheme was. not discontinued on

i4.8..8i,; .The'^ci^^lar daft^ refers to the

- •Raii^vay..:BoardVs message- dated 11,9,81, in which

the General iV.anagers of the Zonal Railway were advised that

the engagem.snt of the volunteer booking clerks may be

continued oh the existing terms till further advice. In

view of this, the various Brailway Adiininistrstions continued

ito engage such persons. This is clear from the Railway

Board's circular dated 17.11.86, which inter alia reads

ias follovis:-

n As Railway Administration are aware, the
L . r. .Board ,had advised all the. Railway to discontinue

p of engaging'the'vbliintary mobile
booking clerks on honorarium basis for clearing

• i •: .. ;.sum!n6x. rush,,.or.f6r..other similar.purpose in the
booking and reservation office. However, it has
coih.e to the notice of ..the Board that this practice
is itili continuing in some of-the Railway
Administations. The Board consider that it is not
desirable to continue.such arrangements. Accordingly,
wherevervsuch arrangements have been made, they should

. - be discontinued: forthwith, complying with any
•'formalities requirod'or legal-requirerr-ents."

• -9", • •' ""Th '̂ practice"b'i. engaging volunteer/Mobile Booking

Clerks was finally disc^ontinued onl'y-from 17.11.86 when

alternative measures for coping with rush of work vjas

... - —5ygggs-ted"in-the circula-r-• dated -17.11.£6.

- " Lio; . 'lin -the above fa.cu'tal. bac.kg.round, the Tribunsl

cont. page 9/-
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• ' held in Miss" Ne'era Klehta'^s" case'that fixation of 14,8.81

""as the cut-off"d5te fdr reguiarisatibn w^s arbitrary and

•" •discriminotory, ' "the Tribuhai olDfeerveid .e's follows:-

" While the applicants might have no legal ,
; V right as such in teiir.s of their, employment for

regularisation of sbsorption against regular
.. . , , vacancies, v.'e. see,,no, reason,vyhy they should be

denied this benefit if others -Similarly placed
who Were engaged prior to 14.3.61 have been
absorbed-subject to fulfilment, of the requisite
qualifications and length of service."

11. The Tribunal allowed the application and quashed

the instruction conveyed in the communication dated

15.12.86 regarding the discharge of Kobile Booking Clerks, .

in so far as it related to the applicants'^ The Tribunal

further directed that all the applicants who v/ere engaged

oh or before IT.ll'.Sd shall be regularised and absorbed

sgaihst regular posts after they have completed 3 years of

'ySfeiyice^'frpn!.the ,dat6 of .their ihitial engagement subject .

•tb-their fulfilling-all other conditions- in regard to

qualifications etc.,; as cdntained in circulars dated

• ^ ^21.4.82 and 20.4i85.* 1: •-

12.. ; the Principal Bench;of "tfte Tribunal followed its

. . decision in I.'dss ISisers Mehta's case in Gajarajulu and Others

; Vs.:Union of.India and Others decided on lOth November, 1987

(OA 810/87)® , ... , .

* SLP filed by the Union of India in the Supreme Court vjas
• dismissed vide order dated 1B.3.S8 .with some observations'.

@ SLP filed by the Union of India in the Supreme Court was
dismissed vide order dated 10.5.88,
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.13, The learned counsel of the applicant relied-upon

the judgment^of the Tribunal in'Miss Neera Mehta's cese and

-in Samir Kumar Mukherjee's case and submitted that these

•applications may: be disposed of ,in the light of the said

judgments. '• ' . -

I4i ,iShri Jagjit Singh,-th^^ counsel for the

respondents , stated "that the question whether the action

of the respondents in terminating the services of a:);

Mobile Booking Clerk, with effect from 1,3.1982 was legal,

and justified Was referred by the Central Government.to

the industrial Tribunal in. I©. No'v35/^ (Netrapal Singh Vs<

the General Manager, Northern Railway 8. Others)'i The .

further question'referred to the industrial Tribunal was

as to what relief the vrarkmen was entitled to;, in that

case, Shri Netrapal Singh was appointed to the post of

Mobile Booking Clerk on 24';-11.78 and he-.worked in ,th3t post .

upto 28.2.-82; His services were te^nated on lv3.82ii' by a

verbal orcJer,." He was given no notice nor.paid any

retrenchment compensation. The injle of first come last go

was also violated and he sought reinstatement with

continuity of service and fuU back wages. The management

in its written statement'subn;itted that the case of the

claimant was not covered by the provisions of Section 25F

of the industrial Disputes Act.' .

15. The industrial Tribunal vide its order dated

29.9.86 came to the. conclusion that the claimant had put

in more than 240 days of'work and, therefore, the management
. CV-v^ . •
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ought to have complied with the provisions of Section 25F.

The termination of his service though necessitated

by the discontinuence of the schetne under which he was

appointed, amounted to retrenchment. However, the msnagenient

did not sexye the requisite one months' notice nor make

payment in lieu of such notice nor did it pay any

retrenchment compensation equivalent to 15 days' average pay

for every completed year of continuous service or any part

theiedf in excess of six months. Therefore, the Industrial-

Tribunal found that the action of the management.could not

be held to be legal. The Industrial Tribunal, however, noted

that as the very schane of employment of wards of railway

employees as Mobile Booking Clerks had been discontinued, theiB

was no. case for reinstatement of the workman. In the

ciiccumstances, it was held thai claimant was entitled to

compensation for his retrenchment'rjand a isum of Esv2,000/- was

' awarded. The Industrial Tribunal also noted that recruitment |

to the regular .post of Booking Clerk is through'the Railway

Service Commission and such recruitment will have to stand

the test of Article 16 of the Constitution.

16. Shri Jagjit Singh, the learned counsel of the

respondents brought to our, notice that the SLP filed by the

claimant in the Supreme Court was dismissed. He submitted

that the decision of the Industrial Tribunal dated 29.9.1936

should be borne in mind while deciding the applications

before us,

17. We have carefully gone through the records of these

cases and have heard the learned counsel of both parties. . In

our opinion, the decisions of this Tribunal in Sainir Kumar
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?."uitherjee's case and Miss Neera J-^ehta's case are entitled

to greater weight than the order of the Industrial Tribunal

in Netrapal Singh's case. The Industrial Tribunal has not

-considered all ,the issues involved affecting a large number

of Mobile-Bo.oking, Clerks whose sej:vice,s were dispensed with

by the respondents in view of the. discontinuance of the schar.efi

The question whether the volunteers who had continuously woiked

for a. period qf inore than a year are entitled to be treated as
• i

temporary .employees was considered by the Tribunal in Saniir ^

-Kumar'.Mukherjee.'s.case,'in the context,of the constitutional j
1

•guarantees enshrined ia Articles 14 and 21 of the Constitution,'

The question v;hether Mobile Booking Clerks were entitled to

-the-protection of. paTa-.25ii of the Indian Railway Establislm^ |

• ManuaL relating to. the ;regularisation .of casual labouJff^after

. they have completed four months' service, the relevance of

. 14,8..81 .which vvas adopted by the respondents as the cut-off

date for tiie purpose of determiniog eligibility to regularise

.volunteer/Mobile Booking Clerks and the implications of the

discontinuance of the scheme by the Railv^ay Board on 17.11'.86

have, been-exhaustively considered by the Tribunal in Iv'lss

Neera Mehta,'s case, in the light.of the decision of the

.Supieme Court in Inderpal Yadav Vs. U.O.I., 1985(2) SLR 248,

The Industrial Tribunal had no occasion to consider these
.. .

aspects in- its order dated 29.9.1986. .

18. Shri Jagjait Singh further contended that sone of

the applications are not.maintainable on the- ground that

- -they- are. b3.rred_by. lirnitstion. in view of the provisions of

•Sections 20 and 21 of the Administrative Tribunals Act. 1985.
• Ov--
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In'^our bpinion, there is. sufficient cause for condonirg the

delay in these cases'. The Tribunol. delivered its judgment in

J^iss Neera Mehta' s case-on 13i3.:S7:.... These applications were

ifiled' within one year from that da-tefi The respondents, on

their ovTO, ought to'have taken steps to' reinstate all the

i/ibbile Booking Clerks j viAib were similarly situated without

^forcing them to move-the Tribunal, to s^ek similar reliefs

'^as-'in Neera yehta's case (vide Amrit Lai Berry Vsv Collector

of Central Excise, 1975(4) SCO; 714; .AiK;. lOianna Vs. Union of f

indi^. ATR 1988(2) 518)V ^ '

19. f.tes', Shashi iCiran apjpearing for the respondents in

some of the applications contended;that the applicants are not.

"wdrkmsn arid they are not'.entitled to protection of

Section 25F of the Industrial Disputes Act. The stand taken

••by'her :contradicts-the'-stand.of iShri Jag jit Singh, who has . •

placed reliance on the.-drder of the Industrial Tribunal dated

'29.9.86 mientioned above. • . • •

20i ' The other contentions•raised by Mrs. .Shashi Kiren are

that there are no vacancies in the.post of Mobile Rooking

•;ciefks in which the'applicants could be accommodated and that

' in any eventj the creation and-abolition of posts are to be

left to the Goveinment to'decide. . in this context, she placed

*

reliance on some rulings of Supreme Court. These rulings arc
of the ^

not applicable to the facts and circunvstances/cases before us-.

(1) T. Venkata Reddy Vs. Stete of A.F., 1985(3) SCC 193; K.
Rajendran Vs. State of T.N., 1982(2) SOC 273; Dr. N.C.
Shingal Vsi Union of India, 1980(3) SCC 29; Ved Gupta Vs.
Apsara Theatres, 1932(4) SCC 323.



- 2V;•^ ••-Shrl'Ui'P-, Stiarma, .Cou'nsal appearing for the

applicant in 0AJ.1747/B8:, -^rslieJ upen the dscision in

iniss Neera-Mehta' s -case;, The. respondents did not enter

appearance in this case ar file \their counter-affidavit

;V,daspit0«Uever;ii^luppp:pTiyrv^^^ giuen to them,

• :22. ?SRri >0;.N,:1'leBlTii rappearingV.for the respondents

' lri"0A-.-1325/B7f eontended^-that •thie-.Jribunal has na

• ^"urisdiction •as'̂ 'tHe'. applioants^at no stage had been

' tak^n into-Bmpiayment of the Railways. They uere engaged

' as booking agent%'on'coraraissisn basis and their csntract
• uas of' p'e'tiuniary tiatur'e-an'd^-!uas not in the nature of

•-• serui'ce af 'emfjloyinent.' •.Thes-applicants were engaged on
a^-purisiy'•commission'basis ofi Riipee one per 100 tickets

• -sGlE)/'- ftccordihg-tD'himr !the,.decisions of the Tribunal

' ' in Neera-FlBhta's''case rand^ Ga jara julu's case are not

. "a-ti'pl^icame- tb-tHe f^iSts ^cirxumstances of the appli- ;

'cation befofe us as the applicants in those tuo cases

i ' (jBfe= engaged oh-'an •ihenarariutn ;hasis per hour per day. <
•""ruVtherV 'Ihe-systeiii df'thsrir engagement uas discontinued t

ftbih-1ii<ii1984» • -The respondents hav/e also raised the ;

j3iea'̂ bf'•non-sXhaij3tion of'renisdies available under the ^
J ^Seruice-Lat, and: thB'̂ piea,, Qfva&ri;of limitation.

23; A's^-iga'iiiet'! the- abo\/ar''-.thB.- learned counsel of the
• ^appTicWh't-'dreu 'our' a.ttention tk, some correspondence in

- JSith •tHfe=-applic£intV been ^referred to as "Mobile
' Booklh'g 'eiBrks'' ahd' a call letter dated 3.11.1980

sddresse'd to onV of tHe'applicants (vi^ A-1, ^-5,
•A_l'3 r A^14',- AjI 5 and^A-re. to the ..application),

• submitted ^^thaf-the puVpo-se-of appointing the applicants
anri 'trie-fGnctions-t6-b8-^perforn,ed by them uere identical.

~.-:-;.thQughUhe'.de,sigDatiBi? and the mode of payment uas

• 'aifferent;'. -Ue'are inclined to agree uith this vieu.
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2A'i ; - In the facto and- ciTcurostances of the case, ub

. :also:do not .see anyr merit in the; pleas raised by the

' respondents .r.a.gariling non-exhaustion of remedies and

^ limits^tioni. > : v so, r

:r -General -analvsis -of the apglications; ,

v '25.-. •- ••In-the-.niajority.;of ;;cases, ^termination of services

'uas effected by-.veibal-orders.,.. The period of duty put

tin by : the.;applicant8 .ranges from lass than one month in

.. -sorae. cases to a little , ovpr, 4 ye^rs in some others. In

;, the ma jpr.ity.j of casesj- th9,,appll.cants haue uorkeel for

;. raore^:than>,120 days contiguously.- In some others, they

ha,vB-:uork0'd for 420,. d^. s if the. broken periods of service

: are.: also; t.a.ke.n • iRt^o-account.F.pr. .the purpose of computing

• the requi-site years .of:,.service for, regular isation and

'•.(.absorption; under the scheme,. .tha broken periods of

•service axe.to be .taken into account. This is clear from

•- the Bailuay Board's letter, dated 4th June, T983 in uhich

.; Hit is .statedr.that-th.e Rsrgons uho, have been engaged to

-•'.clear summer EUsh,.Btc..""lay. be .^considered for absorption

'agalnstr'tbe.appropriate'W^canciBB iprovided that they have

. • thBrmininium qual.ification,,teguii:Bd for diract recruits

and havB.i put. in,,%im:inimym.Df ..3. years of service (including

I 6br okBh-per iod s) i " •Th,e„Ra.jLluay Beard's letter dated

• 17.1.:1.1,986 has-been impugned in all cases. The reliefs

. ; claimed include reinstate|tent-and consequential benefits,

' -conferment of temporary, status in cases uhere the person

•• has worked vfpr more,than ,120 Jayg and regularisation and

absorption.-after 3 years of. continuous service and after

^the employees, are screened-by the Bailuay Service Commi-

• ssion iin ..accordance uith the . scheme.

Special Features of some cases

26. -During the hearing of these cases, our ,att-3ntion

.s«..15.a.
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uas draun to the spscial features of BOne applications

which deserve separate treatment (D'^-'i88/87» 0A_555/B7,

0A_1376/67, OA-472/87 and DA-3g87e7).'

27. Inj .0A_48e/87,;the applicant oaa appointed as

mobile Booking Clerk in Nbrtherii-Railways u.e.T. 17,3,1985

vide order dated 15.3,1985. She had put in continuous

service of more than 500 days. She yas in the family uay

and. therefore, she submitted an application for 2 months'

maternity leave on 16.9.1 986. She delivered a female

child on 8.10.1986. On 17.11.1986, when she went to the

office of the respohdehts to join duty, she uas not

alloued' to do so on the ground -that another lady had

been posted in her place. She uas relieved from her

duties u.e.f. 18,11.1986. The version of the respondents

is that she did not apply for maternity leave, that she,

on her oun, left arid discontinued from 17.9.1986 as Wobile

BbokingvClerk and that uhen she reported for duty on

18,11.1906, she uas not allowed to join,

28, 'In our opinion, the termination of services of an

ad hoc female employee,who is pregnant and has reached the

stage of confinement,is unjust and results in discrimination
on the ground of sex which is violative of Articles 16,15

.. and 16 of the Constitution (vide Ratan Lai & Others Vs,

State of Hafy-ana Sod Others, 1985 (3) SIR 541 and

Smt'. Sarita Ahuja Ue. State of Haryana and Others, .1988

(3) SL3 175). In view of this, the termination of

services of the applicant uas. bad in law and is liable

to be quashed, ^

29. In DA_555/B7, the applicant uas appointed as

• nabile Booking Clerk' on 18.5.1984 in Northern Railways.

He has put in BOO days of uork in various spells. His
—•

...16..
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seru.ices uers terminatsd on 22.B.1986. The version of

the respondents is that he u3s involved in some vigilance

case and uas accordingly disengaged on 22.8,1906. He uasj

houever, ordered to be reinstated vide letter dated

3.10.1986. Thereafter, it uas found that there uas no

.vacancy and, therefore, he could not be re-engaged.

30. The applicant has produced evidence to indicate

that after his reinstatement was ordered, a number of

his juniors uere. appointed and that even af ter the

vacancies uers available,, he uas not engaged because of

,the .impugned instructions of the Railway Board dated

l7.11.19B6ivide letter dated 17.B.1987 of the Chief

Personnel Officer of t^e Northern Railuays addressed

to Senior Divisional. Personnel Officer and his letter

dated 21.9.1987 addressed to the Divisional Railuay

Manager, Northern Railuays, Annexures Z and Z-1 to the

rejoinder affidavit, pages 78 and 79 of the paper-book).

31. , In vieu of the above, ue are of the opinion that

the irapugnad order of termination dated 22.8.1986 is bad

in lay'and is'liable, to be quashed.

.32. In 0A_1376/B7, the applicant uas appointed as

Mobile Booking Clerk on 9.4.1985. She uorked upto

7.:7,19B5. She uag again appointed on 26.10.1985 and

uorksd upto .13,5.1986, Again, she uas appointed on

14.5.1 986 and uorJ<ed upto 31.7.1'986. She has completed

more than 120 days'^continuous service. The version of

the respondents is that she uas again offered engagement

on 10th November, 1986 but she refused to join as she uas

studying in some college, \

33, As against the above, the applicant has contended

that after she uas disengaged on 31.7.1986, she made
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enquiries uhich revealed that there u^s no prospect

of her re-engagsfnent prior to the summer rush of 1987,

In order to itnprove .her edubationj she joined a college

and paid exorbitant fees, Uhen the offer of re-engagement

ijas received, she met the cf.f.icar-"/ concerned and

explained the position to hitn. She gas advised to

continue her studies because the fresh offer uas only

for a short period. She ijas also assured that she uill

be re-engaged during summer rush of 1987 and fcill-'thsn,

she could "pursue her studies.

34, " the undisputed fact is that she uas disengaged

prior to the passing of the impugned order by the Railyay

Board on 17,11,1986,

35. In PA_472/B7, both the applicants uere appointed

as Mobile Booking Clerks in February, 19BS and they were

' removed from service u.e.f, i27.11,198 6, The contention,

of the respbndenti is that only one uard or chilrf of

Railway employee should be engaged as ilobile Booking

Clerk and that they uere dropped and their elder sisters

uere kept. The contention of the'Applicants is that

there uas ho such decision that only one uard/child of

Railuay employees should be engaged as Mobile Booking

Clerks, Had there been any such decision, the applicants

uould not have been appointed,' After having appointed

them, the respondents could not have terrainated their

services uithout giving notice to them as they had

• already put in more than 1^ years of service. Ue see

force iti this contentioni

3 6. •In OA-398/87, the applicant uas appointed as

Mobile Booking Clerk oh 11.3.1981 and he uorked conti-

nuouslyin that post opto 4.11.1985. His services uere

o....18.#i
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terminated on, the ground that he uas not son/daughter

of serving Railuay eraployee. The applicant was nepheu

of a serving Railgay emplpyee. The applicant has relied

upon the Railway Board's order dated 20,3.1973 uhich

provides that "dependents" of the Railuay employees

are also eligible for such appointments, Wiss Neera

Flehta uhose. case has been decided by the Tribunal, uas

not the child of any Railuay employee but she' uas a

dependent of a Railway employee, A large number of

Booking,Clerks who are still in service, are not children

of the Railuay employees but their relatives and others.

There is force in the contention of the applicant in

this regard,

37.

Mehta's case and Samir Kumar Mukherjee's case, ue hold

that the length of the period of service put in by the

. applicant.in itself is not relevant. Admittedly, all

these applicants had been engaged as Mobile Booking

Clerks before. 17.11 .1986.. In the interest of justice,

all of them deserve to be reinstated in service

irrespective of the period of service put in by thenij
, continuiausS^^ •

Those uho have put in/^service of more than 120 days,
Cr^ " . '

i, uould, be, entitled to temporary

status, uith all the attendant benefits. All persons

should be considered for regularisation and permanent

absorption in accordance uith the provisions of the

scheme. In the facts anci circumstances of these cases,

ue do not, houeuer, consider it appropriate to direct

the respondents to pay back uages to the applicants on

their reinstatement in service. The period of service

OV—
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Conclusions

Follouing the dscisipniof the Tribunal in Neara

•• I



'v>

•A

4^

_ 19 -

already put in by then before their 'seruicss were

terminatedi uould, no doubt, count for completion of

3 years period of ssruice uhich is one of the conditions

for reQularisation and absorption. In vieu of the above

conclusion reached by us, it is not necessary to consider

the other submissions made by the learned counsel of the

applicant regarding the status of the applicants as

workmen under the Industrial Disputes Act, 1947 and the

applicability of Section 25-F of the said Act to them.

38. • In the light of the above, the applications are

disposed of uith the follouing orders and directionsS-

(i) The responilentB are directed to reinstate

the applicants to the post of Mobile Booking

Clerk in DA Nos.1376/87, 1101/87, 1513/87,

619/87, 1030/87, 488/87, 193/87, 603/87,

590/87, 1418/87, 640/87, 472/87, 1853/67,
607/87, 1771/87, 857/87, 555/87, 398^,
1662/87, 1747/BBV 1325/87, 1855/87, 1341/87,
1011/87, 1478/87, 1411/87, 1615/87 and 1740/87

from the respective dates on uhich their

services uere terminated, uithin a period of

3 months from the date of corarauriication of a

copy of this order. The respondents are

further directed to consider all 6f-^them

for regularisation and absorption after they
complete 3 years of continuous service

(including the service already put in by them

before their termination) and after verifica

tion of their qualifications for permanent

absorption. Their regularisation and absorp

tion uould also be subject to their fulfilling

all other conditions as contained in the

0^
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Railuay Board's circulars dated 21,4,82

and 2D.4.1985. Houever, if any such

person has becoms ouer-aged in the mean-

uhile, the respondents shall relax the age

limit to avoid hardship,

(ii) After reinstatement to the post of Mobile

Booking Clerk, the respondents are directed

to confer temporary status on the applicants

in D.A, No8,1376/87, 1lbl/B7, 1513/87, 619/87,

1030/87, 488/87, 193/87, 603/87, 590/87,

1418/87, 640/87, 472/87, 607/88, 859/87,

555/87, 398/87, 1662/87, 1341/87, 1011/87,

" . 1478/87, 1411/87, 1615/87 and 1740/87 if, on

the verification of the records, it is found

that they have put in 4 months of continuous

service a's Mobile Booking Clerks and treat

them as temporary employees. They uould also

be entitled to regularisation as mentioned in

(i) above.

(iii) The period fron the date of termination to

the. data of reinstatement will' not be treatetl

as duty. The applicants uill not also be

entitled to any back uages.

(iv) there uill be no order as to costs. A copv ofthis qad£ement be placed in al^ the case files.

(O.K. Ch'akravorty)
Administrative IMerober

TTST^I
(P.K. Kartha;

Uice-Chairman(Oudl,)
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