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Un:.on of Indla

s R P R

v

Regn Nos.O‘\ 1855[87, QA 1341[87, e‘x .LOll/87 OA 1478/87

A 141¢/a7 otx 1615/87 and oe\ 1740/87. -

.Shn Dhirendra Garg
S Vs '
" ynion of India

Shr:. Ravmdra S:.ngh & Others
Van : o
. Shn Shlvau 1~1sra & Others
_ ' Vs. A
U_nion of Ind:.a :
" Shri Anifl, Vyas
) ) Vs,
- Union of India '. LT

' -Shri vipin Behai-i & Othe‘rs'-:-e:a.s-- .

Vs,
) Union of Ind:.a &. Others
_'_Sn*t HMadhu Kukljejé
S Vs ‘
Union of Indie

Shri Rajesh Shamms & Others -

Vs, “UB LaTIu e e

" Union o-f Indla

ment:.o ned seven cases

" For the Appl:.cants :.n the above v

For the- Respondents ‘in. the;above -

. men’tloned seven cases

. conmﬁ ’

" TRE HON'BLE MR, . P K. KARTHA VICE CHAIL RvAN (J)
THE HON’BLE MB. ‘DKo CHAKBAVOKR " ADE .INISTPATIV: KEMBER
- Le " Whether Reportbrs®of:local papers may be allowed to

see the .:rudgn".«:.‘nt?‘#UJ
2, To be referred to. the Reporters or not?y“’

(The Judgment of

lir. “PiKe" Kartha,-

The .a'pp)licantfs in these applications filed under
‘Section 19 of the Adrministrative Tribunals Act, 1985 have

. . ) ! . * 2 = 3 ;
worked as Mobile:Booking.Clerks in the Railways for varicus

periods prior ‘to 17 ll 1986.

the Bench de livered by Hon'ble
Mice Chairman(J)
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They have challenged

their dlSEnC'ageF‘én* from service and have sought

«'swBespondents -

s Shri BiS% Mainee,|
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o cpm e -
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¥ Re_s,/onrien‘.s in O-\ T355/87 contend that the applicants were

Bookmg r\g ents.
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.remstate'nﬁnu and regularlsa tlon and other zellefs. As . T

1s conven:.ent to dlspose them of - by a comnon judgmenti

, '. Tnbunal m aarnr Kumar Mukheraee & Others Vs. aenenal
i-{rv.anager,.Eas‘.em Rallway & Others on 25.3.86, ATR 1986(2)
e 'cA‘r 1 and by the Prlncmpal Bench in’k. 1:5 Neera Mehta & Others ' ‘
'Vs. Unn.on ‘of Indla & Others on 13.08 1989., A, r.n,. 1989(14 ;
- CﬂT380. in the aforesald dec;slons, the Tribunal had

: con51de*ed sn.m:.lar 1ssues. e

S84 In Samlr Kumar I\ukhergee's case, the appllcants
o checklnc s.,aff for a short pevlod and then the:.r emp:lbyment
¢ lwas ex;.ended from t:.me to tlme. No appoin..m;n., letiers: were. .

' :Lssued but musl.er-roll was mamta:.ned for recording their ..

' déys Though 'they we:oe called volun..eerc in the relevant

: .88 Spe01al T.Cs and ‘1' T.L‘:. Helpers. They worked

- services. were sought to be dlSpenSeCl "v:.th. The Calcutta

~.Asansol, be .;setm_a‘ame/qpalshed and’ the appli_cants be trezted

. the issues ensmg in 'these appl:.catxons are srnllar, it

' 2', - At the Outset, a brlef refe::e nce may be made %o

.
¢
1
IS
1
.
e e o e e e e 8 e

the Judgments oellvered by the Calcu't'ta Bench of th:Ls .

were ennaged as. v:lunteers to ass:..,t the ra:.lway tlcke'r.

o

aatendance and they were pa:.d at a flxed rate of ns.a/- per

ordexs/of the Rallway Board they Were also locally kno.vn'

OntanOUalY for a perlod of more -than 2 year and their’ !

- the G- .

T -Bench of the Tribunal held thatllmpugned order dated

létb Decer".ber, 1985 of the D1v151onal Rallway lianager,

as temporary employees; Jnce they are treated 25

!
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"t emporary employees, the1r servxce cond;tlons will be

'governed by the relevanu rules of the Rallways. The

i
' follow1ng ex;ract ‘rom para 12 of the jucgment is - } 'Q;

relevan*'-'

L After carefully con51der1ng -the arguments L0
_ .of wither side, we conclude that the applicants '
.-are Railway employees, What. they received as
" payment is.nothing~ but wagées, - They were paid
;- .at a fixed rate of Rs.8/=. per day regulsrly for
. more -than a.year.and /it is far-fetched to call
-~ - such payment honorarium or out of ‘pocket allowance,.
.-~ . .The manner in. which:they.functioned and .the way
© . .they were paid make it obvious that they weré not
‘volunieers. -They a@re casual employees and by
_working cont1nuousl¥ for more than -180 days they Lo
are entitled to be treated as temporary employees. !
‘To disengage -or dismiss them arbitarily as they a
“have been done by means 'of an-orcer at Annexure-C
without notice or without giving any reason is
¢léarly violative of the prlnc1ples of natursl
justice and Artlcles 14 and 21 of the Constitution )
:of India® . - - . . N i

-
r.

: 4; c In h;ss Neera mehta's caSe. the applicants were.

appoznued as Iobile Booking Clerks in- the Northern Rallway

!

won varlous d=tes between 1981 and 1985 on a purely

'-temporary b651s aga;nst payment on hourly b851$. They had S
_rendered servxce for perlods ranglng between 1% to 5 yeaLs.

Thelr serv1ces wete sought to be termlnated v1de telegram Ll

1ssued on 15 12 86.; Thls was challenaed before the Trlbuﬁl.

» The case of +he appllcants was that they were entitled for ,E
regu‘arlsaulon of thelr serv1ces and absorption acalnst
regular vdcancies in terms\of the c1rcular 1ssued by the

" ministry ‘of na;lvays on 2lst‘Apr11, 1982, whlch envisages

that “those volunteez/mobile‘Bockihg'clerks who have been

i The‘SLP'filed by the Union of India against the Judgment
of .the Tribunal was dismissed by order dated 4.5. 1987,

& .




- "the screenlng for ‘their” absorptzon should be done by a’

T T e R et

engaged on:tﬁe VéinES'réilwaysgon~ceptainhrates'of il
' honorarlum per hour per day, nay be con51de1ed by . i
:you "for absorptlon agalnst regular vacanC1es pr0v1ded

”that they have ﬁhe n1n1mum quallflcatlons requ1red for

dlrect recru1+s and have put in a mlnimum of 3 years'

ST

K serV1ce as volunteerﬂuobile Book1ng Clerks.

‘5;‘? , The aforesald circular further laid down that

T T EAm g a Aoty

commlttee of dfficerSXanludlng therchalrman or a Member

of the Rallway sarvide ‘commission. concerned.

*féifkli “The' appllcants also comtended, that they weTe
industrlal wor ers and ‘@'s “such. entltled to xegular;satlon

4 under Seculcn 25F "of theJIndustrial Dlsputes Act. Another

.';contentlon ralsed by them was that‘they were casual 1abourers.l;
' and as such entitled for regularlsatlon of their serv1ces
afrer completlng 4 ‘months! service (V1de paxa 2511 of the J:
. Indlan Rallway Establzshment %anual). Reference was also
“dated 12,7,73 §— ‘
made to the Ra11way Board‘s c1rcu1a;[where1n it was decided
by‘+he Rallway Board- that"the caSuol labour other than those
'employed on prhjefbs should be treated as 'temporary' after
%heTeXpirY‘df 4“months'continuogs employment.
“7; :“"Tne”caee-efitﬁe-respondents;wes that in August 1973,
ltﬁe Railway Boardi on lhe.recommendatipns ef the Reilway

“convention Committee, had introduced 8 -scheme for

‘reguisitioning the services of -volunteers from amongst the

. §tudent sons/dadghtereiand.dependente of reilway employees



o agalnst regul:r vacan01es. On a further representatlor, ‘it
; was cec1ded by - uhe Rallway Board, v1de thelr clrculcr dated
.20, l.85 that the voluneary/moblle bOOklng clerks mho were

' engaged as such prior to. l4 8 Sl and who had 51nce completed

_as hoblle Bookzng Clerks to work ou+51de thelr college
"Z‘héursfon payment of some honorarlum during peak season or

short rush per1ods. The obJect of the scheme was *b T such

an arrangement would not only help the low pald rallway

- employees to supplement thelr 1ncomn but also generate among

the s»udenus an urge to lend a helplng hand to the Ballway
Admlnlstratlon in eradlcatlng ticketless travel. In thls

scheme, sanctlon or avallablllty of posts was not relevant

: and}it was, based on. con51deratlons of economy to help clear:ng'

the rush .during; he peak hours whlle at the same tlme

pIOV1d1ng part-tlme employment to wards of rallway employees, !

Th° scheme was: dlscontlnued on 14th Augusr, l98l. dowever,
“on- the metter belng taken up by the Natlonal Federatlon of
Indlan Ballwaymen, 3 dec151on was tcken and communlcated by
tne Ballway Board v1de thelr c1rculor dated 21%,4,1982 for

regularlsatlon and absorptlon of theSe Moblle Booklng Clerks

I

A

years* service may also. be conaloered for regular
absorptlon against - regular vacanc1es on the same termms and
condlulons as- stlpulcted in circular dated 21,4,82, except
'that~t0'bese1;glble fgr;sereenlng, a gandldate should be
within the prescribed age limit4dfper_taking into account
thé jtotal period of his. engagemenr as Voluntary/ifobile
q_ respondents was thst since the original scheme G-

Booking Clerk The contention of thefof the Railway Board

S
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- had Seen disco,ntinued, oii 14.8.81, or_xly. .those applicaets '
who were employed pnor 'to 14, 8 81 the cut-off date,
could at the most. seek regulansa uon 1n termms of the
.clrculars dated 21, 4 82 and 20.4, 855

In fact, the scheme was not dJ.scont:.nued on

LoLhlle T

'J.4 8 ,‘_‘l. ; The c;:cular dated 2;.4.84 refers to 'the

R'al' way Board's w1rellass messaoe dated 11, 9.81. in whxch

. «‘Z‘;.",‘-‘-: e ET i

SRR i

contlnued on - ehe ex1 1;mo 'terms tJ.ll fuv‘ther advices In

vy

" view of tb:Ls the vanous Ra:.lway Adnmlstra tions continued

to engabe such persons. 'rh:.s is clear from the Ran.lway

b L

Boaxd's urcular dated .1.7 ll 86, whlch :mter al.;a reads

e d RS e B 7 . i i . -
I PR R b B S R SO T DT AL S B

:as fOllOVlS‘-

: u As nallway Adnlmstrauon ‘are aware, the

. &.. . . Board.had advised all the.Railway, to discontinue
FU5 -:-vgnHé practidé of “engaging the voluntary mobile .
v booking clerks on honorarium basis for clearing

Fio«% .. .summer.rush).or. for other similar:purpose in the

" . booking and reservation office, However, it has

T..cQme., to.the notice of: the Board that this practice
is"still ¢omtinuing in-some- of-the Railway ,
Administations, The Board consider that it is not
desirable to continue such arrangements. Accordingly,
wherever-such arrangements have been made, they should

i .. . .= _be discontinued. forthwith, complying with any

o o T "formalltles aequn‘ed or 1egal requirements,”

g, ; Th\, practlce "of. éngaging volunteer/tobile Bookmg

e T Clerks Was finally d:.sqont:.nued only- from 17,11,86 when
alterna tive measures for cop;\.ng w1th rush of work was

e e e e L '"""suggested 4n-the-cireulaxr-dated-17,11,86,

-

st ~lO--’. “Ip the above facutal chLgxound the Tr:.bu'ml

cont. page §/-
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‘held in Riss’ Ne'lé‘%;a r;';einta’ifé?'&‘ésé‘ %hia‘t ‘fixation of 14.8.81

“as the. cut-of] f date £6 1 regularlsatlon was arbltrary snd

. ) 1Y 2

'*“?éiscriéinétorY} The' Trlbunal obeerved as follows:m

" While the applicantc might have no legal.
v i right.as such in terms. of their employment for
regularisation of sbsorption 2gainst regular
s ., . - Vecancies, we see. No, I2ason, why they should be
©oi vt denmiied this benefit if others -similarly placed
who were engaged prior to.l4,2.61 have been : ]
v absorbed ssubject: to fulfilment of the requ151te
: quallflCJLIOHS and 1ength of servzce." -

<
ot

PR T RS T

11, 'The Trlbuncl ellowad ‘the appllcotlon and qua.;hed

PR PG - -
Dal L e D . v

the 1nstrchlon conveyed 1n the communzcatlon dated -

o H:; AR

_ 15 l2 86 regardlng the dlscharce of hpblle Booklng Clerks,"

1n so far as it related to the applicants. The Tribunal
further dlrec»ed that all the appllcants who were engeged o !i
N e B .piE
onor before 17, ll.86 shall be regularlsed and absorbed It

Wik

agalnst regular pOSts after they have completed 3 years of. o

»:li;l 2& The Prlnclpal Bench of the Tribunal followed 1ts
de0151on in Vlss Neexa ﬁehta's case in Gagaragulu and Others
Vs,gUnEon‘pf,Ipdi;'énd Others decided on 10th November, 1987 -

Y

(OA. 8"'0/87)@ A

* SLP filed by the Union of Indla in the Supreme Court was
~ dismissed. wide ‘order dated 18,232,588 with some observationsi,

@ SLF filed by the Unlon of India in the Supreme Court was
dismissed vide order dated 10,5, 88.




R

g 'judgments._ .'

. ,-}Aobile Bookmg Clerk wlth effect fron l 3 1982 was 1ega1

"and Jus'tl‘fled was referred by the Central Government to -

L the General Manager, Northem Rallway 8. Others). The '’
further ques*mn referred ..o the Indust*‘xal Tr:.bunal was

) as to what Iellef the work'nen was entltled t0" In that

A3e The 1earred couns_el of the appiicant relled _upon
'the Judgmen‘l::‘/of the Tr:x.bunal 1n Mlss Neera Vehta's case and
- .-:|.n Sam:.r Kumar Mukherjee's case. and subm:Ltted that these o

_,f.‘....applicatlons rray be dlsposed of :m the hght of the sa:Ld

; _1"4;‘:* Shn Jag;u.. Singh, the learned c0unse1 for the

h ;'11'esi30ndents : stated ‘that ‘the questmn whether the action

of the respondents in teminatlng the serv:.ces of a 12 §

. -the Industr1a1 ‘rr:.bunal in. 1‘9 No.35/85 (Netrapal Smgh Vs.~ -

PR S oo

A"‘._»_Hcase, Shrl Netrapal Sln"h was appo:.nted to the post of B

. » 'Nob:.le Booklng Clerk ‘on 24"11 78 and he w::rked in that‘ pos‘t-:

= ‘upto 28 24 82._ H:.s serv:.ces Were termlnated on l.o.SZW by & |

-,3.‘ .

verbal order. "He wa's glven no notlce nor pa:.d any )

retrenchment compensatlon. ’l‘he rule of f:.rst come last go ’

’

was also v:Lola ced and he sought relnsta cement with

comlnulty of cerv:Lce and full bacl\ weges. The management

«,.

in 1ts wrltten statement sub1 1tted chat the case of the

cla:\.man.. wWas not covered by the proV1s:Lons of Section 25F

of the Inc.ustrlal D:Lspute., Act.

15, The Industrl’l Trrbunal vide its order dated

29,6.86 came to the conclus:.on ihat the claimant had put

in more than 240 dayse of work and therefo:re, the managenent &

O~

AR M

ooy e <



ught to have complled with the provlslons of Sectlon 25F.

Ty

The termlnatlon of hlS serv1ce though necessrt 2ted

. by the dlsrontlnuance of *he =cheme under ‘which he was

appornted, amoun*ed to re enchment. However, the monaoenent E
’ dld not serve the T&” ulslte one ronths"notlce nor make

payment 1n lieu of such notlce nor dld it pay any .

retrenchment compensatlon equlvalent to 15 days' average pay

. for every completed year of contlnuous serv1ce or any part ¥

,Athereof 1n excess of srx months.‘ Therefore. the IndUStrlal

Trlbunol found that the actlon of the management could not

'be held to be legal. The Industrlal Trlbunal however, noted

that as the very scheme of employment of wards of ra11w=y )

employees as mOblle Booklng Clerks had been dlscontlnued there;

M“..

h.was no case for rernstatement of th= workman. In the

" c1rcumstances, 1t was held that clalmant was entrtled to

‘compensatlon for hls retrenchment~and a "sum of B 2,000/— was

' awarded._ The Indus rlal Trlbunal also noted that recrultment-?}

_ -to the re)ular post of Bookrng Clerk 15 through the Rallway

fServ1ce Commlsslon and such recru1umcnt w1ll have to stand

- the test of Artlcle 16 of the Constlcutlon.

16. , Shrl Jagalt Srngh the learned counsel of the'

_'leSponden+s brought to our, notlce that the SLP flled by the .

J

clalman in the Sup”eme Court ‘was dlsmlssed He submltted

that the de01510n of the Industrlal Trlbunal dated 29.9, l986

should be borne 1n mlnd whlle de01d1ng ‘the applvcatlons

before US-

17, Ve have ca“efully gone through the records of these

~ cases and have heard the learned counsel of both parties, .In

cur opinion, the decisions of this Tribunal in Samir Kumer 2
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?.iukherjée"ls case and Miss Neera ,"‘f.e_h{a“s c’faéel are entitled
to greater weight than the order of ‘the Industrial Tribunal |
in Netrapal Singh's case, The Industrial Tribunal has not 3
“considered all the issues -i‘nvolvehd a.f;fAecting a large number
~of Hobile Bé_oking, Clerks whose.services were dispensed,with

* by the respondents in view of .the. discontinuance of the scheme‘.}}A
N . s M i

The question whether the volunteers who had continuously worked £

-« for a period of. more than.-a year are entitled to be treated asl}
' tempora'ry.‘,employeesv was considered by the Tribunal in Samir

Kumar Fukherjee! s_case,iin the’ gont'e_zx'_c..of the constitutional’ i :
. i

.guarantees enshrined im Articles 14 and 21 of the C‘.onsti'l:u-t:ion.Ei
‘ ' |

The question whethei‘ Mgbile\_quking Clerks were entitled to !

« the-protection of. para.2511 of the Indian Railway Establishment

. _‘lf’".’wlﬂw Y

Manuel. rélating to. the :regula risation of casual labouxdjafter

. .‘tHey ha\'r'e”comple:ted four m_onths"‘ .service,' the relevance of

14 8. 8l .vhlch was - adopted by the respondents as, the cut=off 'l
: date for-tne parpose of determining el:.g:.blllty to zegularlsé
<.volunteer/lnob11e Booking.Clerks and the implications of the

dlscontlnuance of the scheme by . the ‘Railway Board on 17,11,86

have. been- eyhau:tlvely cons:Ldered by the Trlbunal 1n Miss

i, - Neera Mehta's case, in the light.of the decision of the

.Sup:exﬁe Court in Inderpalm‘{adav Vs, U.GsI., 1985(2) SLR 248, -

The Indugtrlal Trlbunal had no occasion to consider thésé

.\

aspects &n. its order dated 29.9, l986

18, ., , Shri Jagjit Singh fuither contended that some of

the applications ére not.meintainable on the ground that

-they ere. barred.by limitation in view of +he provicions of

S M e LY

- Sactiéns 20 and 21 of the Aérﬁinistrative Tribunals Act, 1983,

Q. —
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.. In"our dpinion, there is. sufficient cause for condoning the

: deié§ in %hese casesi The Tribunal delivered its judgment in

M;Lss Neer=' Lxehta's case on 13 8 87. Theée applications-we::e

flled Wl\.hl"l one’ year from that da ue‘“ 'fhe. resbcndénts. ‘on

' thelr ovm, ouqht to have taken steps to reins.,ate all 'the i

Mob:.le Bookmg Clerks ’ who were smilarly srtuated w:LthOutv

forc1ng them to move the Tnbunal to seek sma.lar rehefs

) '~a5' ;m Neera ehta's case (vide Amnt Lal Beny Vs' Collec..or

of certral Exc:.se, 1975(4) SCC 7.1.4, ) .K. Khanna Vs, Unmn of

Indl" ATR 1988(2) 518).

19".-' R Mrs. 'Shashi Kiran appearmo for the respondents in

T’“Séi-ne of- the- applicationS'contende'd ;that the applzcants are not.

v.o*‘km_n and they -aTre not ent:...led to the pmtec't:.on of

Sectmn 25F of the InduStnal D:.sputes Act. The stand teken -

by her cont;ad:.cts the stand of Shn Joa_u.t S:mgh, who has

i

placed re..:.ance 'on the order of the Industnal Trlbunal dated B

- ".2?’.‘9@6 .Lm'entlo‘ned 'abow'ié. SRR ’

<

20,7 ¢ “The other ‘ccn*;enftidns‘raised"rby Mrs, Shashi Kirén are

I

“that there are' no vacainciesf in ‘the. post of Mobile Booking '
" Clerks in \'nni'i:h ~the' ab‘pli‘bén‘ts could be accommodated and that

o 1n any’ event the ‘creation and- abollt:.on of posts are to be

R
kY

1eft t’o th'e’ Sovernment to 'decq.de. In this context, she placed

rel:.ance on some ‘rulings of Supreme Court. TheSe rulings are

of the O~
not appligable to the’ facts ‘and clrcumstances[cases before us.

N A R R e AT

AT

,,._A.
FARENEE
N

(l) T. Venl’a‘ta Reddy Vs. 3iete of A.F,, 1985(3) scC 193; K.
Rajendran Vs. State of T.N., 1982(2) 30C 273; Dx. NC.;
Shingal Vs; Union of India, 1980(3) SCC 29; Ved Gupta Vs
Apsara Theatres, 1932(4) SCC 323,
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MIRER, X BRI 138 J SRURS 2 Shafma,aCodhsai appearing fer the
*-adblicénbiiH'URL1747/BS¢urslied ypen the decision in
NisédNeEra~Muhta"éﬂtaseh::Thaurasponients did not snter
appearaﬁce in this case er Fileﬁtheir counter=affigavit
fiu&nieépitéﬁsévaﬁéh;épd9:$pngﬁjgs given to them, |
T2 +F ?SﬁriJOLN&‘Nealrfgrappear;ng&far the fespenﬂents
in"DA=1325/87, “contended -that this.Tribunal has na

txjurisdictien ~asf’-.the"l'applican.ts\'at--na stage had been

Tuas:ef’ pecuniary natyre. and‘uas net in the nature of
AieTuice of employment,-ATheaanplicants were engaged en
S-S purﬁly ‘Eommidssion’ b331@ of: Rupse. one per 100 tickets
‘sélﬂ. . Aggording to *him, the decisiens of the T;lbunal
15+7p Neera’ Mehfa' el ‘cass ‘andvGajarajulu's case are nat

'aﬁplicable-to-the~Rédﬁs-aﬂétcincumstances of the appli-
“‘catfon heéfore us as the applicants in those tuo cases

“1e ye¥e engagéw of-an “hHenerariumsbasis per hour per day.

" prom-1154,1984, - The respondents have also raised the
- biéaﬁbPTnEﬁ;éxhéhsticﬁ af‘remadﬁes available under the

’SéfvicélLéﬁ”énittﬁs?ﬁlea;afvﬁaraaﬁ limﬁtétian.

233 fﬁ”A%Légﬁihsfftﬁelabeqéféthexiearned counsel of the

*applicudt 'difeu ‘wur- attention 'te, some correspondencs in

i takén inte-emplayment of ‘the Railuays, They were engaged

" ag"hesking agentE en’ cemmission bagis and their centract

7 FGr thety “the -system- 6f “their engagemant was discontinued

: ¥ JHigh ‘tHe applicdntis have been referred to as "Mobile
- Bookiflg Clerks" ‘ahd to & call letter dated 3,11,1980 .
; Lo " dddiessed to one "of ‘the'applicants (yide A-1, A-5, A-10, i
; _ RETFY AZ14, A215 aﬁd;ﬂ-mﬁ:ta1thamapplication). He alse )
é S e ‘émeﬂﬁtsH“thatithe‘p&fposeuuf appointing the applicants %
% ++ and thHe flnctions~tgé be<performed by them were identical, Ii
% ~iithoughtthe.desigpatien and the mods of payment uds kb
g Y <o T s tgifferénty- -We ate’ inclined to zgree with this viewu, Yﬁ
: eoseslbasy i
i
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iyt .In-"the facts angd: circumstances of the case, ue
:alsodo not ses ‘@ny: merit in. the: pleas raised by the

s nsspondants\rggardingnnon;exhaﬁstion of remedies and

JYkimitations.

MR- I SR i

+ v, - .Gensral -analysis -of the applications:

?m?ZS;:"wldatha;méjbritx;oﬁ;c§583,rgermination of éervices
. *"yas sffected :by-verbal ~erders. . The peribd of duty ﬁut
;. ..in:by.the:applicants.ranges from.less than one moﬁth in
¥gsomé.casea to a.-little over.4 years in some sthers, In
;. the majp;ityauf-;apeg,;thqﬂgpggicants have worked for
" ¢D£E?¢han;1205days gpntgggqgslx.rA}n some others, they
ishave-worked Por-120.dey.s if the broken periods of service
=ﬂcare;also;iqkan-iqﬁp;@pqqpﬂt,fg§f§he purpose of compuﬁing
“.’the raquisite,}egrg:qﬁ,ggpuice fg;fregulariaatidn and

s.absorption: under the echems,. the broken periocds of

‘rgeTwvice are to bsakgkag into account. This is clear frem

< the: Railuyay Board's letter dated 4th Jume, 1983 in which

1t isﬂstatednthat,thg persens who have besen sngaged to

- sclear summer tush etc., . 'may be.considered for abserption
'z?againstrthe;@pp:upr;ate:qggaﬁcgas?ﬁroviéad that they have
Tt thefminiﬁum qualiﬁipgtiqn;reéu;ggq for direct recruits’
',éndzhave:put:}ngagminimym;nf;§xy§ars of servicg {(including
'ebrnkeh;pe;iodgliﬂ;“Thpcﬂéiiﬁay ngri's letter dated

> 47,11,1986 has:been impugned in 811 cases, The reliefs

:claimed. include reinstatement‘and consequsntial benefits,
<iconferment of: temporary. .status ;n‘cases where the person

has worked -for more.than 120 days and regularisation and

- absorption.after 3 years,of cantinuous sstvice and after

~

“inthe employeesﬂana-sgreéﬁed;py the Railway Service Commi-

: ssion:in.accordance with- the.scheme,

Special features of some ca2ses

26, - -During the.hearing of these cases, our @ttantion

o-ncl1soub
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was drdun to the special features of some applications

" which deserve separate tfaatmaht'(OA-£88/87, 0A-3555/87,

un-137s/s7, DA-472/87 ‘and DA-396/87):"

“27; In: DA-488/87, the applicant was appointed as

Mobile Booking Clerk in’ Northerr Railuays weeofa 17,3,1985

vide ur#ar.dateé 15,3,1985, She had put in continuous

service of more than 500 days,  She was in the family way

épﬂ,vtherefbra, che ‘submitted an'applicétipn for 2 months'

'materniij léave ofi' 16,9,1986, She delivered a female

Chlld on 8.10, 1986. On 17,11,1986, when she uent to the

offlce of the respundents to Joln duty, she was not

‘ allouad to dg so on the ground ‘that another lady had

béeh pdstbd in hetr place. She pas’ralievad from her

dutiss wee.f. 18,11.1986, " The version of the respondents

"“is that she did”noi.épniy‘Fdf maternity leave, that she,

oh her oun, left and discontinued from 17,9.1986 &s Mobile

' fBbokihgéCierk and that when she" reported for'duty on

' 18.11.1986, she was not allousd to join,

28,  In our opinion, the termination of services of an

ad hoc female employee who is pregnant and has reached the

"staga of conflnemant is unJust and results in dlscrimination
" on the‘grouﬁd of” séx ghich is violative of Articles 14,15
. and 16 of the Constltutlon (vzde Ratan Lal & Others Vs,

‘State of Haryana aad ‘Dthersy 1985 (3) SLR 541 and

Smt. Sarzta RhuJa Vg, State of Haryana and Others, 1988
(3) stJ 175). In view of this, the termination of
services of the applicant was: bad in law and is liable
to be 'qﬁ‘ashed. .

29, In OA-555/87, tﬁé applicant was appointed as
Mobile Booking Clerk on 18.5.1984 in Northern Raiiuays,

He has put in BOD days of work in various spells, His

Q)'\/“

coslBacs

- Ceis
- ""‘"“‘ﬁ-{*‘!‘t:ﬁ-'l:‘.“v'?‘m""’ ’4”“""“&‘."' g
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. sérvices uere terminated on 22,8,1986. The version of

the respondents is that he was involved in some vigilance

cégezqnd was accordingly disengaged on 22,8,1986., He ues, it

however, ordered to be reinstated vide letter dated

& S 3.10,1986, Thereafter, it uas found that there uas no

.vacancy and, therefore, he could not be re_engaged

309 .. The appllcant has ptnduced evidence to indicate

that after h;g reinstatement was ordered, a number of

§ : . .-x ..  his juniors were. appointed and that even after the
~vacancies wers available, he was not engaged beczuse of

the  impugned instruétioné;oﬁ the Railyay Board dated

17.11,1986{vide letter dated 17,8.1987 of the Chief
Personnel Officer of the Northefn R;ilﬁayE addressed
‘ to senior‘Div;s;onal_Personnel foicer and his letter
‘ ‘ R -+ .o dated 21,9,1987 addressed to the Divisional Railuay

- Manager, Northern R;ilbays, Annexures Z and Z-1 to the

L At

xejpinder affidavit,'pages 78 and 79 of the paper-ﬁouk).

31; . In vieu of the aboua, we are oP the opinion that

the meugned order of termlnatlon dated 22,8,1986 is bad

-in lau and ig llable to be quashed

:32. . In UA-1376/87, ‘the applicant uas appolnted as

[

Mobile Booking Clark on 9.4,1985, She ‘worked upto

L7¢7,1ges,; She was again appolnted on 26,10,1985 and

vorked uptol13,5.135§.> Again, she uas appointed on -
14;5.1986 and worked upt6l31.7.P986. She has completed
more than 120_days'rcontinuqus.ssfviée. The version of 4{
the respondents is'thaglsha was égain of fered engagemeqt
on 10th November, 1986 but she réfusgd to join és she-uas

N : ik
~studying in scme college. !

33. As against the above, the applicant has contanded

4 . ... _ thst after she was disengaged on 31,7,1986, sha made

On

000-1701’




services without giving notice to them as they had
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enquiries which revealed that there was no prospect

of ‘her re-sngagemsnt prior to thé summer rush of 1987,

"In order to improve]heﬁ'edubétion, she joined a college

and ﬁaid exorﬁftaht'?eé;, Uhen the offer of re-engagement

’Gés”recsivéd, she met thé'bfﬁicéﬁkjjébhcerned and

' expiainéd the position to him, - "She uas advised to

" con'tinue Hér.sﬁudiéstécéugé the fresh offer ues only
“for a éhdft'peribd " she Uas“aléb éssured thét she will

" be re_angaged ‘during summer rush of 1587 and i1y’ then,

" she could’ pursue her - studles.; -

\:34."’ The undlsputed fact is that she was disengaged
‘prior to “the passing ‘of the impugned order by the Railway
’Board on 17.11, 1986.

3s. In DA-472/87, both the applicants were appointed

" ag Mobile Bookihg Clarkéfin‘February, 1985 and they wers

: rémoﬁed“from‘sérﬁiée‘u.e;f;'27.11.1985, The cantention .

of the respondentsd is that uﬁlﬁzone waré or child of

:'Railué;:éﬁﬁlbyee should be engagad:éé'ﬂnbila Booking
“"Clerk and’ that they ‘were dropped and their elder sisters

“ueré Kept., The contention of the applicants is that

thers vas no such decision that only one uard/child of

’ Rgiiﬁay;ehplnyeeéAéhould'bé engaged as Mobile Booking

Ciérks; "Had there bbaﬁ any such'ﬂedision, the applicants
would not have been-appointadf. After havinmg appointed

'them; the respondents could not have terminated their

" already put in more than 1} years of service, Ws see

forceé in this contention,

36, 'InTDR;398/B7,‘{ha'abpiicant was appointed as
‘Mobile ‘Booking Clerk or 11,3,1981 and he worked conti-

' ndou51y>ih that post upte 4,11.1985, His services were
t— _ ~

o--co1soo’
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terminated on. the ground that he uas not son/daugﬁter

of serving 3ailuay emplpyge. The applicant was napheu
of a sgrving Rai}yay,emplpyea. fha applicant has relied
upon the Railuay Board!s order dated 20,3.1973 uhich
provides that "dapendents" of the Railuway employees

ars also eligible For such.appointments. ﬁiss Neera

. Nehta whose. case has been decidad by the Tribundl, was

-.hot the Chlld of any Railuay amployee but she' was a

depandent of 2 Railuay employes, ' A largs humber of

Booking Clerks who are still in service, are not children

 of the Railuay employess but their relatives and others,

There is force in the contention of the applicant in

thls regard
Conclusions

37.  Following the decisioniof the Trlbunal in Neera

_Mehta' §'cas§,§nd SamiqiﬁumaglmukharJeg s cass, us hold
_ that the length of the period of service put in by the
,applicant in Ltself is nut raleuant. Rdmitfadly, all
"these appllcants had been engaged as Nobile Booking

L Cle;kg bafure,17.11.198§.~ In the lnperest of Justice!

‘all of them deserve to be relnstated in eervice

1rrespec~1ve of the period of service put in by them.
", eontinubus@iars

‘Those who have put in[;aru;ce of more than 120 days,

o~ 4 _ :
' ) a q9u;¢.be,entitled,to temporary
status, with all the attendant benefits, All persons
should be considered for regularisation and permanent
absorption in accordance uifQ‘the provisions of the
scheme, Iﬁ the facts aﬁaicircpmstanﬁss of these cases,
we do not, houwever, consi@ef it appropriate to direct
the respondents to pay back wages to the applicants on
their'rein§tatament in sefvice. fhe period of service

OA—

.l..1g'l,

e

.
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already put in by them before their ‘services were

_terminated, uould, no doubt, count for completion of

3 years perlod of sorVice which is one of the conditions

for regularisation and absorption. "In vieu of the abova

_conclusion reachod by us, it is not necessary to consider

the other submissions made by the learned counssl of the

applicant regarding the status of the applicants as

_uorkmen under tha Industrial Disputes Act, 1947 and the

applicablllty of 59ction 25.F of the said Act to-them,
38., ln the light of tha above, tha applications are

dispossd of uith the follouing orders and dirsctionsi-

(1) The raspondents are directed to reinstate
-‘tha applicants to the post of Mobile Booking
uClark in DR Nos.1376/87, 1101/87, 1513/87,
.619/87, 1030/8?, 4B8/87, 193/87, 603/87,
'590/87. 1418/87. 640/87, 472/87, 1853/87,

607/87. 1771/67, 857/87,. 555/87, ;gg[g],

1662/87, 1747/88. 1325/87, 1855/87, 1341/87,

g 1011/87, 1&78/87, 1411/87, 1615/87 and 1740/87

;From the respective dates on which their

__sarvices uera terminated, within a period of

3 months from the date of communication of a
copy of this order, The respondents are
ﬁ”further directed 40 consider all ofsthem
for ragularisation and absorption after they
complete 3 yaars of continuous service
(including the serv;ce already put in by them
before thei: termination) and after uerifica-'
tion of their qualifications for permanent
absorption, Their regularisatiocn and absorp-
tion would also be subject to their fulfilling
all other conditions as contained in the
On—

-.0-200.’
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Houever, if any such

person has become over-aged in the mean-

uhlle, the raspondents shall relax the age

llmit to avoxd hardshlp.

'After re;nstatemant to the post of Noblla

Bonklng Clerk, the respondents are directed

to confar temporary statua on the applicants

in n.A. Noa,137s/a7, 1101/87, 1513/87, 619/87,

_1030/87. aea/a7, 193/87, 503/87, 590/87,
;1418/87,_540/87, 472/57, 607/88, 859/87,

‘ 555/87, 398/37, 1662/87, 1341/87, 1011/87,

(iii)'

(iv)

B VN

'them as temporary smployees.

as duty.u

'1478/87. 1411/87, 1615/87 ané 1740/87 if, on
“the verificatien of the records, it is found
. that they have put in 4 months oF cnntznuous

- sarvzce as Noblle Booking Clerks and treat

They would alse
be entxtled to regularisation as mentioned in
(1) above.

The perlod from the date of termznation te

the data oF reinstatament ulll not be -trsated

The applicants will not also be

' entltled to any back w3ge s,

Thera will be no order as to costs.‘A C £

e,
——— !
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(0. K. Chakraverty) - i , “(PeKs Kartﬁz?
Rdmlnlstrdtlve Member

Uice-Chalrman(Judl )

o !
thls dudgement be p;aqed in all the casep¥x es. i
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