IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @

NEW DELHI
0O.A. No. 335/87- 198
T.A. No. '

DATE OF DECISION 29-1-1988

Kumari N, Ajuwani : Petitioner Applicant
E
In persen . ‘ Advocate for the Petitioner(s)
Versus
Unien of {ndia Respondent
. Shri P.P, Khurana Advocate for the Respondent(s)
CORAM :

% The Hon’ble Mr. Justice 3.0. Jain, Vice-Chairman.

The ~Hon’blc Mr, Birbal Nath, Adninistrative Member,

1. ‘Whether Reporters of local papers may be allowed to see the Judgement ? * -

2. To be refefred to the Reporter or not ?

3. Whether -h’éir Lordships wish to see the fair copy of the Judgement ?

)

(BIRBAL NATH
Member (A) . Vicg~Chairman,
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CENTRAL ADMINISTRATIVE TRIBUNAL Y,
PRINCIPAL  BENCH
NEW DELHI,

Date of decisisn: 29-1-1938

REGN. NO. 0.A. 395/87,

Kumari N, Ajmani csa Applicant
Us,

Unien of India. Respondang,

CORAM:

Hon'ble Mr, Justice 3.0, Jain, Vice-Chairman.
Han'ble Mr. Birbal Nath, Administrative Member.
Fer the applicants In person,

Fer the respondent: Shri P.P, Khurana, Counsel,
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JUDENE
(delivered by Hon'ble Mr.

o=

N
B.!

al Nath, A.M.)

By this application under Section 13 ef the
Administrative Tribunals Act, 1985, filed en 19th March, 1287,
the applicant, Kumari N. Ajwani, Senior Research Officer,

| Leg
Planning Cemniszicn, New Dalhi,/prayed that her case far
prcmotion to Grade II of the Indian Ecencmic Service be
Tgeounsidered ignorning the ALC.Rs which wers not cepmunicatad
to her and which should be expugned being zdvarss/critical
and'she sthould be given.prcmotion te grade II with retrespective
effect, the date her junior, Shri P.B. Dhawan, obtained the'sama.
2. The salient facts leading te the present

application ars that the applicant was promoted as Senior

Research DOfficer (scale Re. 1100-1600) grade III of the I.,E.5. en

9.12.1974., At the relevant time, the applicant had been working



-2 -

- Y
-gj'.ru o~ ﬁl,,f‘,_:, ¢ @[\ F/(ﬁ'q’ ‘
as Eepnomdic—Investigater in ths Planning Cemmissien, She

is due for superannuation on 31.1,1988 and she was due tc be

. considered for promotien te grade II. Houwever, on 27.2.1987 and

9.3.%987, officers junior to the applicant had besn promsted
and the applicant was superseded, In the first list issued
on 27.2.1987. (Annexure 'Al), 12 ef ficers junicr to the
applicant were promoted and in the secend 1list published

on 9.3.1987 (Annexure *Aé), 50 officere junier to the applicant
were prcmeted, The applicant has, thé}efare, challenged her
supersession by BZ/UFficers junior tc her. She has impugned
the selections en the greund that two meetings of ﬁhe
Departmental Premotien Committee/SéleFtion Committes.

were held in guick successien. She apprehended that she had
been superseded due tu some critical/adverse repart which was

never communicated tc her but was considsred by the Selectiaon

Committee,

3. In the counter affidavit, the respondent averred

that the applicant had been assessed adverssly for the years

1984~85 and 1985-86, It was admitted by tne respondsnt that the

. agministrative Department, i.e. Planning Commission had not

communicated the adverse remarks tc the applicant. These

were communicated tc her on 22,4.1987 by the Planning Comﬁission.
The Departmental Promotion Committee meetings were held prior te
April, 1987, i.s. on 27,2.1987 and 9.3. 1987, The applicant
was not selected because of her relative grading. It was

further averred that even if the adverse remarks wers

expugngd following a representatien by the applicant, the

assessment feor the years 1984-85 could, at best, be classified as
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‘geed? and not Tvery geed® er‘dutstanding? and this wsuld net

habe made any diffsrence,

é, Toe gdt inte the merits ef the avermen ts made

-

by the respendents, it was necessary te fleek intes the

: 5
D.P.L, pracesdings, We feund that six uagéncias in grade I1I
were availabls and 1839Fficers in grade III were considersd
Fgr the same, i.é, thiree times the number of vacanciss fer the
year 1983, Thers were sight vacancies in 1986 and 24 efficers
in grade 1II were considered fer Q vacancies in Grade II, ©Only
such sfficers were eligible te be considsred who had‘cqmpletgd s5ix
ysars of servics, Fer 1947 pansl gf candidates fer 80 vacancies
were te be censidersd, Fer tHeApanel af 1985, the .name of tha
applicant was considered at serial Nee 7 and sha was given a
tetal sf 19 marks,~uhergas, these whé had been selected were
given 25 marks { 3 candidates), 21 marks ( 2 candidates) and
19 marks { 1 candidatei’)s The applicant?s junier, Shri 8.8, Dnawan,
had éet 25 marks and was placed at serial Ne,3 . The ether persen whe
gat 19 marks was éhri R;ﬁ:ﬁain, who was senisr te the applicant and
was at sariél Ne. 4 af the list cansidered, It may’alsa be mentisned '
that anether officer whs qot sams ﬁumber of marks as 19 was senier te
the applicaﬁt, iea. Shri K.B; Lalls He was alswe net premsted, Thus,
it will be sssn that the applicant was supsrseded by hg; juniar

en a relative grading which is based en assignment af marks te

the varieus types of A.C.Rs, The recerds revealsd that five

4

. “ . { J
marks were given to an excellant/sutstanding repert, feur te very

/ - - ) '
gaadlgnd three te good. On this basis, &the applicant had

secured. 19 marks and her reperts were gradad as followss -
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13978-80 Excellent Marks (5)

1980-81 Gesd v (3) |
198182 Very geocd " ‘ (4)
1962=83 Gaed n {3)
’1983-.-8_4 . Very Good on | (4)
Total n 1; )

Se far as the panal.Far the year 1986 is ccncernsd{
the applicant was assessed a£ serial Neoe 2. Her repart for
1984-35 was taken ;s adverss and her excellent’repart whiah was far
the>;s%r 1979=80 was not considered because only five rebarts
were to be considered and she had get in all 14 marks and -she,
thérefare, was not prameted, Fer the yea? 1987 her name appears
at Serial Neo, 2 and since she had two adverse reperts fer the
last two years i,e, 1984-85 and 1985-86 sha got a tetal of 11 marke
fer gréding pUrposSes,
S Therefere, we find that so far as Depaftmantal
fremat inn Cemmittee meetings are concerﬁad, the case of the

Al o

applicant was ceénsidersds The system of grading was fair and
uniferm and she was not &iscriminated against and the B.P.C.
preceedings cannet b; challgnged en this acceunt. Hewever, the applicant
has challenged her supersessicn en the grouna that she has been
ignered an.the basis of uncemmunicated remarks and thus, haer
///;:;erass;en is bad in laws Thié'éhallange was met by the learned
counsel for the rqspmndents by the arqument that nonecemmunication

of adverse remarks has ts be given due weightage by the Departmental

Prametion Cemiittee but this does not vitiate the preceedings,

Centd, ..,
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However, we are not persuaded by this argument urged on
behalf of the respondent., It is well settled prepesition
should

of law that no civil conseguence fcerug. to a civil servant

unless the so-called adverse entry is duly communicated. The

Hon'ble Supreme Court in the case of Gurdial Singh Fijji

V. State of Pﬁnjab & Dra.} has observed as follews vyide

.para., 172~

"The principle is well-settled that in acceordance
with the rules ef nztural justice, an adversg regport
in a confidential rsll cannet be acted upon to deny
promotional opportunities unless it is communicated te
the person cencerned so that he has an opportunity te

improve his work and conduct er to explain the circumstances

lezding te the report. Such an opportunity is not an
empty formality, its object, partially, being tc snable
-the superior authorities to decide en 2 consideration
of the explanatien offered by the person concerned,
whether the adverse report is justified.s..®

6. In vie? of the foregoing propoasition of law
enunciated by the Hon'ble Supreme Ceurt, we are of the vieuw
that the D,P,C. was not properly advised to take into
conéiderétien the adverse report given te ths apslicant tnough
it had never been comnunicated ner her representatien

against the szme had been considered by the competent autherity,
The right ceurse which the Dgpartmental Prcmotion Committees
nermally adopt in such cases:isAto defer considasratiocn and
decide the case only after the representrtion is dscided,

In this vigw of the matter, we cenzider that the D.P.C.'
proceediﬁgs qua the appiicant for the.year 1988 ‘éﬁd 1987

/ 1

are vitiated and cannot be legally sustained,

1. AIR 1979 SC 1622,
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T | The applicant has alse prayed that the adverse
reperts awarded te her far the year 1984~85 and 1985-86 be
eXpUnged;' We are unable to afferd her this reliaf bscauss
she had net filed the adverée remarks cenveyed to her ner ths
greunds ﬁnwhiﬁh.the aduerse remarké ars 5eing imbugnede
All that she has stated in clause (i) of the reliefs seught
under\paragraph 9 of her application is that the dn~cummudiéated

!

remarks be treated as expugned . We are afrgid this argument

A

alene weuld not justify granting the relief sought. During
the ceursé af argumanfs, it had transpired that the adverss
remarks were cemnunicated to her belatedly and she had filed
representat ons which were considered but nat accepted by ths

\
" competent authoriiye

R Te sum up, we partly allaw this application and
guash the D.P.C. pracaedings fgr the yeaf 1986 and'1§é7 qua the
applicant, éhe Qillﬂbe entitled to re-cans;deratian .of her case
as per law and.rules. Sélfar as8 sxpunction of her adverse
A.C.iss 1is cencerned, she will be fres to seek permiséibls remédy

'

as per law, if se advised, : !

% The application stands dispesed of with the above

dirgctiens, with no erder as te costs,

e

( BIRBAL NATH ( 284 JAIN )
‘Member (A) " Vice%Chairmane




