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/ Union of India Respondents
appiicant thegough Shzi Alay Yuoar Tapdon
Tespondents through Shri Pl amchandand

conli: The Hon'ble Mr Justice X.Madimva Reddy  eee Chaignan

The lonfBle My Kabahal Kumar ess Homber(AM)

(Judpenent of the bench delivered by Hon'ble Hir
Justice EMadhova Reddy o Chaigman)
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5 is on sppiication undez @ section 19 of the Administrative
Tribunals Act, 1905, caliing in question an order of aismissal

pade by the Preosident in excrcige of the powces &ested.in.him'sndér
Articta 311¢¢e) of the Constitution of Indin, Dy that osder, the

4  applicant was not only diomissed Crom service but the rensionary
penefits on compassionate grounds werc aloo disallowed under the

proviso to Male 41 of the Centeal ©lvil Sepvicos(Pension) Tules, 1972,

2, Shri Tandon, learped couns ol for the applicont, vehenently
contended before uws thnt this order of dispiseal docs not recozrd

reasons for adimmiscel and is not suppozted by ony vaterini. The sSow

ealled satiofaction renched by he Tresidont without caking any
encuicy to hold that

«'\

Hspiscal ¥ns neceassary in the interest of

sceurity of state io ugsustainable and should be judicinlly revicwed
vy this Tribunal, lig also Further contended thot in any case bofore

disallowing pencion, the applicant should have boen given notice.
Thag, the ofdoer, according to Bim, violatos all peeficinles of
ratural justice ond descrves o De gquashed on that shost fpound,

d

. So far as tio fient ground of attach is conpcornedly vH nust
, seraiphtavay vefer to the deeicion of the Fuprene Cotrt in Union
~¢ India and gnother va, Fulsi fas patel, 1985(2) LRt 145 in which

tho Conotitution Dench of tho gw~"cqe Coupt deciared

*“C! m

toehe sntisfaction co zeached by the rrenid dent or the Covernot
munt necessagily be o subjective satisfaction. lmpediency
iévgavaﬁ natters of policy. Satisraction nay bo agrived
at as o vesult of sceret jinfomation roegeived U
Coveenient about the Lrowing of ﬁgﬁgax to the scousity of
she State and iile mtters. There ray be othes factors
shich nay Lo reguired to Lo c@ms.r apedy weighed and

s ignced in order fo reach $he requicite ﬁdﬂﬁﬂfaﬁt on wiether
: nolding an

5
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inguiry would be expedient or not, If the requisite
satisfaction bas been greached as a result of secret
information received by the Government, making known
such information may very often result in disclosure
of the source of such information. Once known, the
particular source from which the information was
received would no more be avalleble to the Government.
The geasons for the satisfaction reaclied by the A
Presidenit or Governor under clause(e) cannot, therefore,
be required to be recorded in the order of dismissal,
removal or teduction in rank nor can they be mmde

$ 2 2

publich,

4.  Shri Tandon howsveE, contends that Tulsi Ram Patel’s
case does not prohibit investigation into the guestion whether
there is sufficient material to support the orders According
to:him,fwhile'%he-cebrﬁ-éhﬂﬁot‘gofihﬁo the~quesfion'wheﬁher

the materiai placed before the-?:esident'was sufficient to

" reach the satisfaction he d¢id, the court can certainly go into

the question whether there was any m terial or not.

5. In Tulsi Dan Patelts case so far as dismissals covered
by Article 311(2)€c) are concerned, the Supreme Court
categorically declared that the satisfaction geached by the
President under Clause (¢) is“a’ subjective satisfaction and
therefors would not be a fit matter for judicial foview except
as regards allegation of malafides, The Supreme Court
observeds
Nhe power of judicial review is not excluded where

the satisfaction of the President or the Governor

has been reached malafide or is based on wholly

extraneous or irpelevant grounds because in such a4

case, in law there would be no satisfaction of the
Ptesident,orzﬁhe‘Governar at ali, It is unnecessary
to decide this question because in the mtters under
clause ¢¢) before us, all the materials, inclading
the advice tendered by the Council of Ministers, have
teen produced and they clearly show that in those
cages the sagisfaction of the Governor was neither
reached mata fide nor was it based on dny extrancous
or irrelevant groundg"

In a somevhat simiiag,case'which came up before us, (Shri
P.Gapalan'vs Unicon of India, OA 680/86) following the gbove
dicta we rejected the applicant?s claim (vide j?dgement dated
8.9.86) This being the limited ground on which jéﬁicial

o



seview of an order of dismissal mde under clause (c) of

-pgdvisa £o ﬁgticae7311(2}‘cau1dlbe sought'we‘calied-apoﬁ the
fearied counsel to point out t§e a11egg£i0ns of malafides

nade by hin in his application: . The allegations in this behalf
@&éiiﬁ;éarag&agﬁ 6{#i$i§ﬁé§'§hé»&Ppliﬁat%anrwhiahfseads as under:

noshat unfoztinately the applicant was argestcd on
© “"%ne night inteivening 17/18,1.1985 and was falsely
implicated 3n what bad come to be known as Coomer
‘Narain Espionage Case' and was under suspension
since that dat@,,and»thaﬁrwhile‘tﬁe-ccuttfpxbceedings
were in progLéss, he had been served with the saild
order dated 28.2,1986 éismissing him from service
under Article 311(2)(c) of the Constitution of India
along with four other colleagues from the Prim
Minigter's office on the ground that it was not
axpedient to hoid inguiry in the interest of the
security of the statey and that with his dismissal
from scevice the applicant had also boen made to lose
the pensionary benefits, and that be would now not be
entitled to subsistence allowancey and that the
appiicant had an unblemished record of about 23 yeals
of . meritorious segvice o the entire satisfaction of
a1} his officers. It was furthesr stated in the said
representation dated March, 1986, inter aiia, to the
cffect that the applicant had not done the slightest
wrong thing $o the'Gavernment;ot_ﬁo.ﬁhe‘hation-fox
which he was being so mtich penalised anc' that again
and agein he was pleading that be was completely
innocent and a faise-case'haﬂwbeeﬁ'ﬁabriagted»ie ,
implicate him; and that he was suffering in the jail
© for the last 14 months With no fault of his only due
go the misdeeds of others ami the highhandedness of
| the investigating agemcies. . — .

(xii)  (b)-The impugned orders also visit the applicant with
evily civil and penal consequences and cast aspersion
againat his character and integrity and are ¢learly
by way of punishments.---

These avergrients do not disclose any<allegationvof malafides;

flone are attributed eithet to the Council of Ministers or to
the President as such who has mde this ordég, Uhat all is

stated is that a criminal case in tegard to offences

" punishabie under SectiorS3,5 and ¢ of the Official Secrets Act

read with Section 120 of the Indian Pemal Code is pending

ageinst him and that he has boen repeatedly pleading innocences

!'. L) ng 04/"' |
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The apz:iicéﬁiit fhas in ground (b) of theé application averred
~that the reaacas-iﬁiah$ivfcr passing the impigned opders
'wouiﬁ be nonwexistent ory invaﬁy-casé; extraneous an& nalg fiée.
._ T&e a@w! c&n& sesetves hzs réghﬁ %o chalienge the said xeasons |
/15 any, es and when the ‘same gre cemmuﬂicated 16 ﬁhe appl;cant.
*Xn thé atsence of any spacafic allegatian of maia fides, the
' .respandents canﬁot be caizea upon;ta piace any material before
':‘the coure upﬂn which the ardes 0f dasmissal as based in the
,’hope %hai tha appl&cant may tie able t@»fzsh out aama grqund.

6;. | The allegation ﬁhat there is he maﬁerﬁ&z whatSBGvez
ﬂndet Article 311{2)(c)
| cannot be conntenaneed in the ﬁace of tne pznsecutian that is

%o support the ordex of dism;ssﬁg

| now pending befate the caurﬁ whach, aaaalzeady st&ted above is
- fosg effenceg punisﬁable nndgr &ecﬁzons 35 ana 9 of the foicaal_

o Sec*ets Act. If theve is material faﬁ psoéecutxon, for effences

: undef %ectians 345 and 9 of the foicial Secrets Act

_i‘“e*yestxve of whe%her that prasecu%aon will ultimateiy end

nvmctien or nat, it nanno% be said that there is no

"teraal fcr tahing act;on unﬁer Article 3&1{2)(6).’ waeni

‘ lazd doun by th@ Supr@me Conft, iv is ﬂc%%mpen to any court

o tx&bnnai@ to 59 into the»sufﬁi@a&ﬂ&?~@f‘%ﬁé maderial for

- reaching the satisfaction which the Prosident did, it would be

futile to cail upon. the ﬁ@sp@nieﬁta»ﬁ@.prcdug@‘tﬁa% material

.“béfgie:%his-goﬂftiﬁ&goﬂ %o&a?,‘ﬁvéﬁ @&ﬁardigg to the applicant,
" he ig;&ééiﬁg~a chazge undex Sections 345 @n@*? of the'foiaialf
- Segrets Acts Unless it ds open to this Fribunal o go into the
- sufficiency of the waterial and according o Tulsi Rem Patel's

ééseﬁfit;is'aeﬁ.qgenlﬁo the tribunal %d-gm'inﬁé ity we see no

Justifiable ground to admit this peti%ieﬁ,-&nd‘éa&l upon the ‘

1

respondents to produce the mterial in support of the chazge

Apitsl"
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before the criminal cougt which obvxously forms the basis of

~that order,

7.  Reliance in this behalf was also placed upon the
judgement of the Andtira Pradesh High Court iﬁ Bhaskara Reddy
vse State of Andhra Pradesh ¢1981 1 SLR 249) to which one of us
(Madhava Reddy) was a partv. ‘That judgement was rendered prion'
to Tulsi Ram Patel's case . If vhat is held in that case

4§ ot veriance with the dicta laid down in Tulsi fam Patel's _
¢aseg it can no longer be relied wpon. In any event, the facts
and circumstances of that case @o not bear any analogy to the -
aliegatiaﬁs-against the applicant in this cése and the circuﬁ—
stances in which the President made the impugned order under
Article 311(2)(e¢). Any ré;iaﬂce upon that judgément'is

therefore of no avail.

8. - Lastly, it was contended that Article 311(2)<¢) itself
is againat the basic-strﬂafute of the Gonsti%ﬁtion,“ We are
, unaﬁae to accepf this contention. No publi¢ servant has a
fnndamentai right to be continued in setvice irrespective of
any consmderatzon. The right of a peison to enter into
Government servzce &S governed-by;Eerice Rules and the
‘eonstitdnon'of Indza. A citizen has no r;ght‘to_epter into
service otherwise than or independent of the provisions of the
Constitution ﬂnd thé'Setviee'Rn1es. However, after entry into
service, his dxsmxssal, removal‘or reduction in rank is |
Article the Constitution,
governed by/3118EY. The constitutional protectlon to continue
in service arises undei?éigég) and Aztlcles 14 and 16, The
qﬁyfgéigent of the rxght to continue iﬂ service by clause (2)‘
o£/311 does not in any way touch upon the basic structure
~ of the Const;tuti@n, The f£ight to continue in segvice itse;f
being»gQVefned-by?Se:viée Rules and 1. guaranteed only to the

extent covered by Article 14,16 and 311(2) of the Constitution,

» ;- -6/-
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nio question of the second proviso to Article 311(2) affecting
the baéié structure of the Constitution arises, Dismissal
from éervice-pufportéé to be under clause (¢) of the
second provzso to Article 311(2),may be violative of
311¢2), but not of the basic structure of the Constitution.

éfv 'The.applicantfa;Sp.contended that beforeAan order
' deniing him the pensioﬁary behefits was made, notice -
should have been given; and he shoumd have been afforded
opportunzty to show cause why pension should not be
withheld, uhenever a publlc servant is dxsmzssed from
-‘sez#ice,4as laid doun under Pension Ruleﬁ41 he also‘
loses his_pensioﬁafy benefits; No separate ofder,is in fact
necessyry for'fo:feitute of pension.v That is a conseguence
of dismissal fro@ setvice.  As tpat is the logical
-consequence of dismissal automatically fléwing.ﬁnder Rule
élfof'tﬁe Perision Rites, if the competent authority thinks:
that in the"sDeéial'circumStances of the case, tﬁefpublié
servant dismissed or remévea from §etvice deserveés special
Aconsiderwtmon it 1s open to the competent authorlty 1o
sanction pension or gratuity on conpassionate grounds. Rule
- 41 of the Pensicn Rules reads as undersa
"What is sanctioned in exercise of this power
is not pension as such but a "compassionate -
aliowance" which shail not -exceed two=-thirds
of the pension or gratuity or both, which
wotild have been admissible to him if he had
“been net1red on compengation pensiong"
104 The contention ﬁhat pension or grmtu-ty ic no
1onger a gratultous Bounty but is one eamed by 2 ‘public
sefvant by aint o&'his serV1ce; cannot in ary-way help
the. aﬁglicant'ﬁ contéention that 8 furthcr notzce should
have been ngen to him before W1thholdzng pension, Valxdltf
‘of Rule 41 as such has not been-questzoned in this
application. Irrespective of whether the dismissal is

before or after enquiring into the charges of misconduct

| /é%EL,,.—~ ....77/¥
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levelled against a public servant, an « der of dismissel

itself results in total forfeiture of pengion and gratuity

. unless g¢he authority ordering such dismissal or the

competent authority, as the caese may be, specifically orders
a payment of compassionate allowanccs Hence if in the
circumstances of the case, the authority has held that the

applicant does not deserve any compassionatcal lovance as

‘such, no exception can be takén,

I

1r§ In the result, this petition fails and is

accordingly dismissed,

. %\; . %«, /Luu—':,/

(Kaushal Kumar ) (¥ Madhava ‘ Reddy)
Hember (AM) Chairman



