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this an o.p|>iicati-0»i tio<3ef SeCtiOfi' of the Af&si.nasis'ati're
TrilJUiials i^83*. 'CallltJi! i» gaeatioii an of^lejr of Oisaissai
mm tor tt»2 •pifGai£i<s-nt in escrci&e of the oowcts nested ifi. o^er
Article 31iC2>Cc) of ttie -Comititntton of By tliat ofilcf# tlie
applicant -^as- not onif. aimiGti^d sew.ice tmt tlio psmiom^f
benefits OR •cGir.t^a-s.pAoBate c^ounds tsere aloo aisai lotted ttie
pffovlLao to mki 41 of tte CetJttaE Civil SGt^iccsCBsnsion) Ettles, 1973»
2* Sliri Tan^otit iearned c'oumct foi? the apptieafcit, 'vcheamtxf
coutmdad. tseforc us tts-.t tfcie 'order of dis.eitssai docs not cccord
reasons, fot ditmisml md is not ouppoetcd by aftf iiateiriai. the so-.
eal&)«3' satifefaetioti readlied by 'tlie rsesldent tsitbout L:a1iiftg amf
•eii<^liry to fcol4 that disiaisoal tms mceBsarv lo the interest os:
secatity of state is tisstsstainaMd aiMl al2oal4 te Judicially reviewed
fcy ttsiis aim furtlicir •coiatet?.acd tliat in aay case bcfote
aisallowino penGiotit tlie .appiicant slsoold hatre bcco given notice.
fbrni ttic ofde.?, aCeortliiSG '̂ o Violatcfi aU. p-f'̂ ftCiplcs of
mtaral jsistice and: dese.irtrcs to te qiiao!icd dp that Ci^mr¥$*
%- f:o Cskt as tjio fi-tot groiwil of attac.li is conccrsea^. m nmt

t strc^ic^hto^ay refet to elte decision of the Co«irt iii Uoic^
of fiBotfieif vs. l^aSO) SLR 145 l«
tlio Gonotltation mmh of the S^presc Court declared

"Tfic so reae!^e<5 by tte r^caldesit or ttie GoverJKJr
muot necessarily hQ a subjcctiye aatisfactioa. ijspetlioncy
iiW©lvcs natters of policy, s&mmcUm my tjo arrived
at as a tfestiit of seciret iBfosnstion ree^ivcd tsy tlie
Gdvetffi^e^t .at5out tto fere«inc5 ckf c^anccr to tlie secjarity of
t&c State atxl Ul^o mttern.. Tliere nay t>e otlse^ factors
tmich nay !» eeqtiired to t)c e6ixjiaered| wcicilisd ml

torascecl In oraoE to rcaeft ts-.c raquioit® i*a«5et
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is^i£7 woiild be expedi^i or iiot, II the requisite
satisfaction has heen reached as % result of secjret
iiifojJmatios received by the Government, malcing tmovai
such infomation laay very often result in disclosure
of the source of such inforniation* Once fenoxm# the
partiiCular source from wiiich the information ms
received v^ould no more be available to the G^vemniGat,
The reasons for the satisfaction reached by the
President or Governor under clause<<^> cannot^ therefore,
be required to be recorded in the order of disiaissfiil>
removal or reduction in ramt nor can they be cade
pubiie**V

4» Shjfi Tandc^ ho^isvett contends that Tulsl Fara Patel's

case does not prohibit investigation into the question ishe-Mier

the^e- is sufficient ©atesrial to support the oeder* According

to hisa, stfhiie the court ckmot go into the question whe^er

the nateriat pl^ed before tiie fresident ms sufficient to

reach the satisfaction did, the court can certainly go into

tlie question whether ttere ms any m terial or not.

5, in fulsi Kam ®atel*;3 case m as dismissals' coveted

by Article 31i<2)fc) are concerned| the Supreme Court
categorically declared that the satisfaction' reached' by the

President undes? Clause Cq) is<a subjective^ ®atisfaction and

therefore would not be a fit matter for Judicial eeview <^cept

as re^irds allegation of laalafides. The Supreme Court

observed:

'^the pmet of judicial reviews is not eKdluded «here
the satisfaction of the President or tlie ^vetnor
has been reached malafide or is based on wholly
e3ctr{«ieou3 ot IrteieVant grounds beci&t^e, in such a
^jase* in law there would be no satisfaction of the
B^resldent or the Governor at all. it isrunnecefSsary
to decide this question because in ti^ mtteri? under
clause <c) before us, ^1 the imteriats, including
the advice tendered by the Council of Ministers, tove
been produced an3 they clearly show that in those
eases th^ satisfaction of the Governor ms neither
reached mala fide nor was it based on aiiy extraneous
or irrelevant ground,"

Sn a some^ihat similar case i?hich came up before us5, <Shri .

P.Gopalan vs Unicm of fndia, m 680/86) following the above

dicta m rejected the applicaM's clato (vide judpssent dated

this being the limited ground on which judicial
\

/
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of aii ojr^er of dismissal p.de 'uiider -ciatise 'Cc) of

proviso to article 3ilC2> could be sought we called upon the
leai^ied; cousi^^i to point out the ailegatic^s of loalafides

made by hint in his apiTlication,; ;ThQ aiegations' tuis^ felialf
parag^raiii -0 '̂ the epplic^tlon^tjhieh reads as rniders

'''" Vthat tinfostimately th#; applicant^3 arcested
' **the' -liight -int^tvening IT/lS.,1 *1985^ and ^was

SmDilcated in what had cmo to he feno^ a& *CocmeT
vKarain Espionage Ga^©*' and waS iiiide^r gaspensjon _
since that ^te* and that ^•Jhile the^coujt
•vies'e in p£ogress.j; he 'had t>eesi aefired with the |aid.
order dated 28,24986 dtsoissioB w«n
ttnaer Article SlltZXc) pf -tlie Csnstltuticm of India
-along- with four other cclieag^es iroia the
^linisteir's dfrice m the ground that It^ not

' -exDedicat tO"hoid liiQtiiiff•in iSie •interest,, of the
secueity of the state* and that with his diyi3.|sal
£ro?i settfice the applicant had also
the jpensiottaty tienefits^ a.nd that ^
entxtled to sistjslst^nce ^llo\«anC% 4. S§
applicant had m nabieiaished cecjrd ol
ot neritofiou^ service to tiie etitire satisfaction or
all h.is officers^; 'it further |tatcd in the said
•representation dated March,
effect that the a|]|>iicant had hot don^ the |ia.^test
mom thing ^0 im Government
which he was t)eis>g so smch penalised and
and again he was pleading
innbcenf and a false casfe had been fabfiic|.ted to^
iKplicate hia# and that he «a3 soffeying^in tte jail
for the" last'14 Kontha i«ith no--fault g£ has only due
to the misdeeds of others and the highhandedness of•the. in^stlsating. agehciesi •. ^

C>:ii) Cb>-^e^imptsgned osdem also visit the
evil* civil Denal consequences and .cast aspersion

. s-gaiSa-t his character -and. integcity^ -and a^e clearly
t?y my of punishjnexit»-

These averi^ents do not disclose any allegation of malafides?
none are. attritJUted either to the Cbaacil of Ministers or to
the ffssident as sttch vitio •has 'mde this otdm.^ all is^
•stated is tMt a crisi^l case In feg^rd^ to -offences
puni9hat>ie under Sectio#3,5 and 9 of the Official Secrets Act
read ^ith Section 120 of the Indian Penal Code is pending
against hisi and that he has been repeatedly pleading innocence.
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me !j».s In Ct?) of tti,# app-XIc^tioii atefss4

•tliai tlie tem^B It im nm- .i!B|>tigii$4 -0t4mS'

viom^ tm ost, in md fide*

Hig Iil^. to ^liailjeug©' '^©•.said Jfeascms

•ti allf# ss ' a&pl.ieaiit'* '

,tii- tM &Hmc^ oi sp^lfie ^lle^tion of la^ls'fldes^ th^

tes^4snf!§ msmM 'tj© •ceiled '\ipm to ^ before .

tbS' Soistt ^pm vmicM tm di^lss^ Is tsasM in- itie

hope f&it ffie' appltcasit ©af tSe sisla' to fisli oiif grosnd*

6.» , ^0 wt- is lie

t«j -.$ii|5|>b»t tfW: ittnaef AftMte, Ml|0->Cc>.

•carnic# fee eotsntmai^^^ in 'fhe.lie© 'of pgoseentit^ tii^ is

now- :p©n4in;g- f^ime the- ^oiist wM.di*' a®.^ atsto# al>ove: is. '
." r

iot -iJtiMBiiabie .nnde"^ .seefions %S 9" -of ttie 'Miid'mi

SeQ$&tB-Aci% ti tte^e ia maisesel^li i"dt'-jpitC)secati^»'.fQr offences
'tindef s.eeti@is '•SfS. and •the' Qiiio^ Act

" - 'v '.- . 1:y

. of .lather. tlia€ .pgdieoutiion ®ill uitiaately

^ or it^ijannot M saM tfeal -these no

fo# taking^ action whfen|:

• .aS',,iaid. doi# tit© S:upp#ie Coof-t# -it is.nof ©pen any coort

off tfi^tinalsj, to go into' the matsSti^ for

, seaeljing, tliiS' 'satisfaction" Mii-cii 'the Pf^^icSenf <3ia,# It i^oaM., he-

ftjtite to ca'Si np-OB -tli^ t^spoxiients- to .pro^tiet©' m&tesiai

•bei0,m this- on idda'^t men s^coxding to applicant,#
. \

' ne M m Secjt^on^. ^ of tfee Official"

Secfifa, A<?ts. llnles© it, is- c^@n to tli|% ^itspiial to go into the

•$nffici^nc!y- of ttit-'isater-ial a-nd ®©coj:,ding- to-'Tnisi P?p Pa:tei*'s

cas"^-f;' i-t- i© not- .Q^n to tlio timMnai to- go ' intio it| w© see no

Jtislj,|ftiil>i0 gffo-imd-^ to admit tMs petitiont ''aaci cai.i tt|>'On tS^

te^-iJondiBnf& to .ptfoSiace -tM m te«ial' in, -snjsp^srt- of the chajrgQ

-*-i »,*.
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before the criminal c^ourt vJhich obviouslly forms the basis of

that order.

Reliance in this behalf al$o placed upon the

Judgeiaent of the Andhra Pradesh High Goyrt in Bh^kara Risddy

State of Andhra Pradesh <1981 1 SLR 249) to ^;hich one of us

(Madhatra Reddy) was a pirty^ That iudgei?i<aat was rendered prior

to Tulsi Raft Patel*s ease « If i^hat is held in that case

i.§ at variancje with the dicta laid dbm Iji Tutsi i^a Patel's

Case# it can no longer be relied upon* In any event, the facts

and circuiastandes of that ease #o not bear any analogy to the

allegations against the applicant ih this case and the circura*

stances in which the Presid^t iiiade the impugned order under

Article 31i(S)Ce)* Any reliance upon that judgement is

therteifore of no avail#

8. Lastlyf it was contended that Article 31i(2)<<5) itself

is against the basic structure of the Constitution. We ar©

unable to accept this content ion* No public servant has a

fundamental right to be continued in setvice irrespective of

any consideration. The right of a person to enter into
• . . • • . • the

Government Service governed by/Service Rules and the

Constitiiion of India. A citizen has no right to enter into

service otherwise than or independent of the provisions of the

eonstitution :^d the Sert^ice Rules, However« after entry into

sefviee^ his dismissalo removal or reduction in rank is
Article the Constitution*'

governed by/3116$/. the constitutional protection to continue
Article

in service arises under/311<l) and Articles 14 and 16. The

curtailment of the right to continue in service by clause <2)
Article ' • ' i

of/311 does not in any my touch upon the basic sts?ucture

of the Constitution# The fight to continue in service itself

being governed by Service Rules and ^; guaranteed only to the

extent covered by Article 14fl6 and 311(2) of the Gonstitutionp

^
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no question of the second proviso to Article 311C2) affecting

the basic structure of the Constitution arises* Dismissal

from service puirported to b^ under cl^se (c) of the

second proviso to Article 31i<2) tinay be violative of

311(2)» but not of the basic structure of the Constitution*

ijie applicant also contended that before an order

denying him the pensionary benefits ms madei, notice

should have "been given# and he should have been afforded

an opportunity to shots? caus^ why pension should not be

vjithheld* l^henever a pulalic servant is dismissed frora

W servicci as laid doiirti tinder Pension Rulej>|4l he also
loses his pensionary benefits* No separate order is in fact

n^cess^ry for forfeiture of pensi<ai« That is a consequence

of dismissal from service. As that is the logical

cpnsequ^ce of dismiss^ automatically flowing tinder Rule
41 of tlie Pension Mlts, if the competent authority thinlcs

thai in the special circumstances of the case^ the public

servant dismissed or renoved from service deserves special

consideration it is open to the ccffiipstent authority to
• ' I

saxiction pension or gratuity on compassionate grounds. Rule

41 of the Pension Rul^s ireads as under;-

^ 'Htot is sanctioned in exercise of this pdv^er
is not pension as such but a "compassionate
aiiowance** which shall not exceed two^thirds
of the pension or gratuity or both, \i?hich

I would have been admissibly to him if he had
been retired on cpmpensation pensions"

lb* the contention that p^ion or gratuity is lio

longer a gratuitous bounty but is one earned by a public

gefvaiit by dint of service^ cannot in any way help

the contention that a further notice should

haVe been given to him before witMiolding pension. Validity

of Rule 41 ias such has not been questioned in this
/

application. Irrespective of ishether the dismissal is

before or after enquiring into the cliarges of misconduct

»7/-
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levelled against a public servant, an order of dismissal

itself results in total forfeiture of pension and gratuity

tinless authority ordering such dismissal or the

competent authority, as the Case may be,, specifically orders

a payment of compassionate ailomficei. Hence if in the

circumstances of the case., the authority !ms held that the

(^plicant does not deserve any compassionatCallovj^pe as

such, ho exception can be tal:6h*

li'l' In the result, , this petition fails and is

accordingly dismissed*'

CKaushal Ktsciar 5 CK.^jadl^va ^Reddy)
•Memt»er (AM) Chairra£»


