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IN THE CENTRAL ADMINISTRATIVE TRiBUNAL
NEW DELHI

O.A. No. 353/13987 198"
T.A. No.

" 'DATE OF DECISION 18.5.1990 -

Shri Partap Singh fetitioner

SRR ~ R > 1a s R ST Bhatia,; Ceu nsel R i SR T EYC NP SO L T

-~ — — , . ——__Advocate for the Petitioneris) ]
Versus
Un’ion of India & Ors, ‘Reepondcnt
Shri M.L, Verma, Counsel, Advocate for the Responacui(s)
CORAM . .
" ' '

The Hon’ble Mr. Justice Amitav Banmsrji, Chairman.

-

The Hon’ble Mr. B.C, Mathur, Vice-Chairman (A),

1. Whether Reporter; of local papers may be allowed to see the Judgement? %
2. To bereferred to the Reporter or not? % |

3. Whether their Lordships wish to see the fair copy cf the Judgement? AsQ

4. Whether it needs to be circulated to other Benches of the Tribunal?-/

MGIPRRND —12 CAT/R6—3-12.R6—15,000 o , /
' ' ‘ ( Amitav Zanerji )

Chairman
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- CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

DELHI.
REGN.NO. OA 353/1987 : DATE OF DECISION: 18,5.1990,
Shri Partap Singh ~ eseee Applicant.
Versus
Union of India and Others. sees _Respondents.

CORAM:

Hon'ble Mr, Justice Amitav Banerji, Chairman.
Hon'ble Mr., B.C. Mathur, Vice-Chairman (A).

For the Applicant. ess Shri K.L. Bhatia,
Counsel,

For the Respondents. ese Shri M.L. Verma,
Counsel.,

( Judgement of the Bench delivered by
Hon'ble Mr, Justice Amitav Banerji,
Chairman)

~

Shri Partap Singh, the applican#, has %ilad this
Application under Section 19 of the Adminisfrative Tribunals
Act, 1985 égainst an order of compulsarilyretiring him from
service}

.The applibanﬁ states that he was charged for f alsely
marking his attendance on certain dateé in the attendance
register for the month of September,1982 and making entry
of work including progress register in Saptémber, 1982 in
the office of the respondent No. 4, Commandant, Ordnance
Depot, Shakurbasti, Delhi.during his service. A Departmental
Enguiry was held and he was compulsorily retired from servics
vide ordsr dated 2.6,1984 and hi§ appeal against thé'ébove
order was alsor ejected gide order dated 14.3.1986. He
states that the entire enguiry proceedings were vitiated as
the Enguiry Officer proceeded in an arbitrary manner and
contrary to the settled procedure laid douﬁ in the pro§ﬂﬁbns of
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" CCS(CCA) Rules, Hs has prayed for the quashing of thel
order of compulsoary rgtiramsnt and the Appellate order
and has hlsq prayed for his imﬁadiatc-ilinstatamont
in servica,
..Bafofo wa proceed to comsider the arguments
raised at the Bar, it will be necessary to stats the
‘essential facts Eriefly.
‘The applicant 5oinad service as a . L.D.Ce in
1963 with the respondent No, 4, Commandént, Ord~nance Ospot
Shakurbasti, Delhi in Control Branch., A charge-shaat
was issued by respondsat No, 3, the Officer Inchargs AOC
(Record), Secunderabad of 26,7.,1983. Respondent No. 3
appointed an Enquiry UFF1car and a Presenting Officer
for fhe Departmentd Enquiry against the applicént. The -
Enquiry Officer was ona Shri Mol Gubta. The Enquiry
Officar held the enquiry im the offica premiéea of
Respoﬁdant Noo 4 at Delhi and had summonsd ths appiicant_'
to appear before him on 51,1984 and 23,1,1984, The
applicant uas on leéva and he never éntarad the office
premises on 5,1.1984, He had not baeﬁ informed about the
daﬁa of 5.1.1984 either., He attended the enquiry on
23.1.1964. The applicant's case is that he was made to
sign certain panré purporting to contain the -nqgiry
proceadings of 23.1.1984 and dso of the previbus date
oé 511984, The ;nquiry proceadings ware closed on

.2341.1984. He submitted his findings to Raspondent No. 3



-appellats ordef. He urged that from a perusal of the
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on which tﬁallattgf issued the punishment order dated
24641984, Tha appiicant‘uas naither given é copy‘of the
thuiéy foicer's raport nor was he givaen an oppﬁrﬁunity
of show gaqsa;. ﬁo had, houauaf?,rsceiuad a capy of the
enquiry rapart,proceadihga and ﬁha punishment order on

13s6.198£ at his homs. He prafarred'an‘appeal to

respondant No. 2 through.r@spondant Noe4s The applicant

also sant a copy:oﬁ his appaal dated 14.,6.1984 to thé
respondant No, 2 (Dinector;ﬂpd;naﬁﬁé Service (CS-8C)
Naster,Geﬁénal of Ord=pance Branch, Army Héadduartere,
DHQ, New Delhi. The applicant was verbly told that his
appeal had been rejected and consequantly ha.sant a

notice under Section 80 CPC through his counsel to

-requndept Noe 1 and 4; The applicant did file a suit,

In the maanuhilo,’the Ceantral Administrative Tribunal

came into being énd'the result of the appeal dated-

' 14.6.1986 reached him. Consesquently,he filsd the pressnt

G.A.
We have héard, Shri K.L. Bhatia, learned counsel
for the applicant, who took us through ths Enguiry

Officer's report, procaedin985 the Findings and the

-report of the Enquiry Officer, particulasrly about the

procesdings and his Ffindings, it would be evident that
a noval procedurs was adepted by the Enquiry Officer

which is not in accordance with CCS(CCA) Rules nor it -
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adhareé to ths rules of natural 5ustica.  A most
arbitrary order had been passéd for the appli&ant's
compulsory_ratirament from service. He urged that a

perusal of the counter-affidavit shousd that the order

of compulsory'ragifqmlnt was hot passed merely on the

'basis of the Epquiry Officer's report but alse took into

, - /
account the past record of the applicant. The learned

counsel submitted that the past record could not be
taken into consideration when ths charge=shset indicated
specific items only.,

Shri M.L., Verma, counsel fer respondents took

a prollminary objection about the malnta1nabllity of the

‘B.A. oh the ground of belng barred by llmltatlon. Secondly,

ho urged that this court does not sit in appeal to

appraise the euidance adduced and it must stribtly go by

- the conélusiaﬁé arrived at by the Enquiry Officer and
Bisciplimary ang Appallate authority. Thirdly, he urged

‘that-the:procaadings WQDéf not ek vitiated either under

or
thn Rules 1 for brcach of rules of natural Justlce. The

applicant had appeard befare the Enquiry Officer and had

signed all the papars. He is stopped From,challenging

sither the proceedings or the conclusions,

Havipng heard learned counsel for the parties and -

having perused the Emguiry Officer's repert in detail, we

are of the opinion that this is a case whers the Enquiry

Officer did not go through the procedure nor folloued the

%
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\rﬁlas QF'natural justice. UWe are further of the vieu
that the order of compulsory retirement ‘of the applicant
was passed on the basis of grossly erronzous.and une
.warranted procedure Pol}oundvby the Enquiry Officer. The
order of compulsory retirement cannot stand. Our reasons
are as follows:

Article of Charge I reads as follous:
Gross Misconduct. .

That the said Shri Pratap Singh while Functloning
as LOC in OD Shakurbasti during the period Sep 82 indulged
in falsification of the récords and tampared with the
official records and thus committed an act of "Gross
Misconduct®,

- of the articles of charge framsd against Shki Pratap Singh,

- In that the said Shri Pratap Singh while ’
Functioning as LDC in 0D Shakurbasti has indulged in
falsification of records, He was absent on 02 Sep 82,
06 Sep 82 to 08 Sep B2, 13 Sep 82, 16 Sep 82 and 29 Sep
82 to 30 Snp as per daily pregress raegister but he has
marked himself as praesent on 5=37 (Attendance Register)
_ except 30 Sep 82. Further, hs has claeansd 44 items (by
converting L into 44 of indent checking of AF&S on 16 Sep
82 whare as he was actually absent on that date.

Shri Pratap Singh by his above acts exhibited

conduct Uinbecoming of a Govt. ssrvant in violation of
Rule 3 of CCS(Conduct) Rules, 1964.

List of documents by which the Articles of charges framed
against Shri 5ratag Singh,LUC Ordnance Uspot Shakurbasi are
proptised to ba sustained:

(a) Control Branch progress Ragister of Sep 82
of 00 Shakurbasti,

(b) S=37 (Attendance Register) of Sep 82.

(ec) Records of Indent Checking of AF&S of OD
- Shakurbasti. i

Houever, under tho'haading tList of uitnessés by
whom the articles of charge framed against Shri Pratap Sing

are propossd to bs sustainad; contained not a single nams.

~
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A perusal of Annexure t;1’shous that it is a part
of the ﬁroceadiqgs of 5.1.1984 to investigate into the

charges levsllad against the applicante.. Aftsr re-citing

. , ment
Article 'of Charge I and then the statsf of imputations and

misconduct and the list of documents, there is the follouing

entry:

. "After reading the articles of charges, the
Ingujry Officer asked Shri Pratap Singh the followingi-

& (1) Do you plead guilty of the charges framed against youf

Apns: No!?

& (2) How do you propose to defend ycursslf? Will you
defend yourself or do you want somecne else to defend
on your behalf? In case you want a defence

assistant, please nominate names of three persons in
the order of precedance,

Anss The court adjourns same day, -

Sdf=  xxxxx #9d = XxxNRXXXXXK
(Mahar Singh) "~ (M.L. Gupta)

) ' - _ ooc (s) »
Signature of the Inquiry Officer

Presenting Officer

Sd/= xxxxxx |

(Pratap Singh)

Signature of the accusad, "

This indicates that the épplicant was present on
5.1.1984 when he was asked whether hs pleaded guilty to
the charges framed agaimst him. The answer is in the
negative. The next question isalso significent. How

did he propese to defend him and whether he needed scmeons

to defend him and to indicates the name of such a person;"

Jn the space against the answer the words are "ths court

adjourns same day", All this is enigmatic. The applicant's



ow

case is that he was not even present on 5,1.19684. He uwas

e
on leavs. Ho Had no information of the date aﬁd he had not -
attended the enquiry procesdings on that date. The applieént
further states that he had inFormatioﬁ for the bracoodiqgs

on 53.1.1984 and when he went there, certain papers uwere
Placed bafore him and he had to sign those papere and that
included the above answer talaueetian'No. 1 ma;tionad above.
Sinca he was not present, givingvansuer to Quéstion No. 2
does not arise, His cass is that had he been asksd, he
.would have surely indicated that he wanted himself to be
dc?éndod by a proper perscm and he would have disclpsad'th:
name. -We need not trouble oursslves as to Qhat he would have
said. The quesiion that iamains’to_be considered is 'was he
or was he not present on 5.1.1984." It would be relavant to
iopk at the answer given in‘pa:agraﬁh 6{(f) of ths reply by
the Brig-Cgmmahdant:

"Not agreed, The applicant was given full
opportunity to defend himself. It is agreed that
the applicant was on leavs on 5 Jan 84 but uwhen he
signed the proceedings of inquiry om 23rd Jqn 84

he could have objected toc sigm the said papers but
he did net do so. On 23 Jan 1984 when the procae-.
cution witnesses gave statements and cross examined
by the Inquiry officer, the applicant was given full
chance to cross examine the witnesses but hs:dsclined
to do so. .Since he was provsd guilt§ the individual
was punished,%

The above statement clearly shous that the applicant

was on leave on 5.1.1984.'Ther0 is assumption in the counter=

affidavit that the applicant was present during the enquiry

o



- .

broceed;ngs but the fact is £hat he was nef pressnt. The
_ proceédings of 5.1.1984 which indicate thét questions wsre
~asked of him-and he ansdersd one question is patantly wrong.
If he uas present oh:that‘dat-, thare.can be no r;ason For\
not angwering the second quoétion in the praceedings of
Sele 1984. Thus ths inclusion of Uuestlen Noe 1 and Tg:;ﬁ;ia
therefore, wholly incorrect and 533 vitiated the proceedings
of enguiry. QOuestion No. 2 as seen abova, rasquired a
definite ansusr from the applicant.bbt nC ansuer i;
éentionéd.:All that the Enquiry Officer writes is "court
adjourns same day". Tﬁor. are ssveral dsfects in tﬁ-
procaesdings., The ﬁnqdiry procesdings are not court
pfoeoedings_nor is it a cou¥t. If it was bsing adjourned,
a daﬁé should hé&a bzen Fikaq simultaneously. That has
not saan done. The absance of an ansuer to Quastion No. 2
further supplamentg tbe concl usion that the applicanf
. was net-présaﬁt‘en théﬁ daté.' Otharuise, Qé would have
given an @ suer oné way or the other,

A perusal of. the prodoqdings of 23.,1.1984 is also
indicative of propsr precsdpre not being follouwad. It
- will be relavant to gquota the samas

" The couwrt again re-assamblad in LPO's office -.
on 23 Jan 84 at 10,50 Hrs and the Folleuing were presont.

(a) Ne. 20324 0/5 gde I Shri Mehar Singh
.(Presanting OFFicar)

(b) No 6955872 LDC Shri Pratap Slngh (parson chargad)
(¢) 0/Supdt Shri Murari Lal(Contral.Branch)

(d) ubDC Shri Jagdish Raj _ G-
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2. The Inquiry Officer askad office Supdt Shri
Murari Lal (I/c Coord Section Control Branch) to stata
facts of the case,. ‘ _

Having bsan duly warned Shri Murarilal statas
as underi= ' : '
o + .1 am working as I/c Coordination Control Branch
since April 1982,  Normally, I chack the sttendence
Registar S=37 of Control Branch daily to adjust the staff
warranting situvation to avoide the cesatien of arrsars of
control branch. On 29th Sep 82, LDC Shri Pratap Singh
did not attend the office on that day, On checking the
attendance Ragister it revsaled that signatures both for
incoming and out going for 29th Sep B2 appeared against
the name of the Shri Pratap Singh. This matter uas brought
‘to the notice of control officer Major SP Gandhi, who
ordaerad to investigate the matter, During invsstigation
if revealsd that he is absent from duty on 2nd Ssp 82,
«6. Sap 82 to 8 S#p 82, 13th Sep 82, 15th Sep 82, It was
further revealsd that daily progress given by the I.B.
-Staff being maintained in daily prograss register was
also shown as 44 items against the name of Shri Prgtap Singh
On 156 Sap 82, this figures did not include in the total
No of items clsgred on that day. It appears that this -
figure was added subsaquently, Attendence register of
Control branch are daily sent to Est (NI) for making of -
absentea, Scrutiny of attendence registsr revealsd that
the signature against the date mentionad above i.s,
2nd Sep 82, 6 Sap 82, 13 Sep 82, 16 Sep 82 and 29th Sep 82
already appears ggainst his pame, Shri Pratap Singh
- suybmitted a leave application for thrae days leavas
commending from 6th Sep to 8 Sep 82, This leave application
‘was put up to control officer in the 1lsavs register being
maintained in the control branch for the recommendation
of control officar, Ths ieave application in question
was removed from the leave register bsfors bsing sanctioned
by the contrpl officer, It appears that sems one was
acting on his bahalf who were helping to mark him presant
on the dates mentionad abova, :

The above statement has bsen read by ms and’
I sign it as correct, . .

S$/d x x x ,
(Murari Lal)
0/Supdt gde. I :
Contrel Branch™

‘It shows that two persons, apart from the
"~ Presenting Gfficer and the Applicant present there weres

the 0/Supdt Shri Murari Lal and UDC Shri Jagdish Raj. It

| is not indicated whather these parsons wers there as

1

witnesses, .The last sentence of Para 2 is significant:

‘ " It apéaars that someons was acting on ﬁ}s
behalf.who were helping to mark him present on the dates

mentioiied above,." :

@
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The aliﬁgatian is not that4tho applicant did it but someons
on his behalf. The name of that sSma one has not 5..5
revesled nor has it bﬂonkl proved that the said parson
vas acting on behalf of the apﬁlic;nt or under his instruction;
Innediately thereaftes, we find th‘fat the Enquiry OfFicer
weking: e Shei Murari Lal thres guestions, Loaréeq.counséi
for the appl#clnt states that these ware in the pature of
créss~oxaﬁinatipn'and this is not permissible und;r the
CCS(CCA)Rulis. He ean-oﬁ;y ;licit'eartain'information by
vay of clafificatioq but is hot Qntitlod to cross sxamins
any witness of the ﬁroaacution.
Thanoaft‘:, the Enquiry Officer askld Jagdish Raj
to‘étgto” fh‘ facts aof the cass, He Qas duly warned
(vhatevar that miy mean). After hn.héd signed the statement,

the Enquiry Officer asksd 4 questions which usre also in

1 ination A
the nature of cross exams/ After Shri Jagdish Raj completed

|

his aﬁsuara to the Enquiry O0fficer, the proceadings 1ndic§to

tho following santence ¢

" Thareafter the court asked LOC Shri Pratap Singh

(accused) if he wants to cross examine ths prosacution

vitnesses but he declained to do so., The court then
sustained the charges levelled against Shri Pratap Singh
who has mada the following. statement in his dsfence:=

1 did not attend ths dapot on the dates 2nd Sep 82,
6 Sap to 8 Sap 82, 13 Sep 82, 16 Sap B2, 29 Sep to 30 Sep 82,
and 1 submitted thes lsave applications for the said dates ’
in my office, The question of signing the gttendencs register
5=-37 by me as ths above dates does not arise since I was

on leave," - o
-
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At the bottom. of the page is the signature of the applicant,
Enquiry Officer and the Pr-sontiﬂg 0fficer. All this shous
thét the procedure followed by/thc Enquiry Officer was 3
noval one. Tuwo witnesses sppeared, Their statemsnts are
recorded and they were cross exaﬁinad. After cross examingtion
by the Enquir& Officir was ovsr, then a g;ostion was asked to
the applicant on 23.1.1984 uhefhcriho would like to c:ﬁés
examine the p:asoéution Qitnessos,' The Enqﬁiry Cfficer ufitcs
that tho‘apblicaét declined td do so. The Enquiry Officer
then wurites 'the court then sustgined the ehargcs'lovcllad-
againsf ShrI(P:;tap Singh ;ha made the statsment in h;sb‘
def.ﬁcc‘} It‘mééns’thaﬁ h-'uphcld the charges framed against
the appl@ééﬁt Qnd thorofére hé asked the applicant if he had
. apything to say. The proboduro followed by the Enquiry Officer
is not only stranéclbpt caﬁftary to rules,

A perusal of Ruls 14 of the CCS (CCA ) Rules, 1965
requires the Diécipliﬁary Ruthority to deliver to the
'rgov0rnﬁant soryahﬁ a copy oF.tBa articles of"chargo, the
statcﬁant of tho.imputationé of miscoﬁdudt or miebchavigur
and a list of docamints and witneases by.uhicﬁ each grticle
'of charges is proposed to be sustained, In &he present case
the proca;dings cdnmoqcad before the quuir& Officer on
»'5.1.1984 and there is nothing to indicate whether th;-list

of witnesses wgs sver supplied to the applicgnt. Sub-rule 8(a)

&,
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ef the Rule 14 entitles the govarnmeﬁt servant té take thi
assistance of any othor Government sarvant'poétnd in any office
either at his headquarters or at the placs whsre the anqdiry
is h-lé to present the cdse on his bshalf, but may not sngage
@ legal practitionsr for the purposs, unless the Proscn@ing

- Bfficer appointed by the disciplinaty ;utherity is ‘a legal
practitioner. Tha‘Goucrnment servant can also take the

’ assistance of any other Government servant posted at any othe?
station subject tojtha permission being granﬁod»by.tho Engquiry
Officer for reasons to bse rebor;ed in uriting,

In this casc,.sgma questions hqd been framed but their
anéuera are net there., What is significant is fﬁat on the
first day of the inquiry i.e. 5;1.1984 the Edqury Officer first
should havo.onquirod’Froq the applicant uhethir he got a copy

el

of the charge=-shest and whether he wants to have the assistance
\ .

of some other Govermment servant and then fix a date for

- tucording the statement of witnesses. What is importgnt is
. that the Epquiry Ufficar'mqst enquire from the Govsrrment
ssrvant whether he admits the charge or nots It is only when

havrnfutos the charges that the Enquiry Officer can procsed

-

in the matter.

Sub-Rd1§(14) of Rule 14 reads as follows:
" On the date fixed for the inquiry, the oral and deocumentary

~ 8vidance by which the articles of chargs are proposasd to be
provad shall ba produced by or or bshalf of the disciplinary
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auvthority, The witnssses shall bé examined by or op behalf
of the Presenting Officer and may be cross-examined by or -
on . behalf of the Government servant, The Presenting Officger
shall be entitled tc re-examine the witnesses on any points
on which they have been cross-examinad,but not on any neu
matter, without the leave of the inquiring authority, The

inguiring suthority may also put such questions to the
witnesses as it thinks fit, ™

The above procedure was neot followed in this case at
all, The witnesses were to be examiped by the Presenting
Officer and a right is grantad_?or their being cross examined
by or on behalf of the Government servant, The enquiring
authority is glsoc entitled to ask such guestions teo the
witnesses as he thinks fit but only after the cross examination
is over, In this case what has happened is that immedistely
after the_examination of the witnesses, the Enguiry Officer
has started asking questions, These guestions can bnly be
for clarifying somesthing, The guestions camnot bs asked for
the purpose of cross examination and in the pregent’case after
he had complét@d putting questions to the witnesses, he asked
the‘applicaﬁt to cross examine the witnesses, The procedurs
followed is not in conscnance with the stipulatsd rules,

Sub-rules 16 and 17 of the CCS(CCA) Rules, 1965
read as followus:

" Uhen the case for the disciplinesry authority is closed,
ihe Goternment servant shall be required to state his
defence, orally, it shall be recorded, and the Government
servant shall be required to sign the reccrd, In either
case, a copy of statement of defence shall be given to
the Presenting Officer, if any, appointed,

The evidence on behalf of the Government servant shall
then be produced, The Government servant may examine
himself in his oun behalf if he so prefers, The witnesses
produced by the Government servant shall then he examined
and shall be liable to crosse-examination, re-~examination
and examination by the inguiring authority according to
the provisions applicable to the witmesses for the
disciplinsry suthority,”

From a copy of the proceedings, we find there is

nothing to show whether the applicant waented to produce any

a
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witness on his behalf, We, have not gone intc. the evidence

actually tendered by the two witnesses or the stagtement

given by the applicant in the enguiry proceedings becesuse

it is not a part of the function of this Tribumal to enter
intq.thé appraisal of the evidence so add-uced before the
Enquiry Officer, We have to sse uwhether a proper procedure

was followed,

We are satisfied from the perusal of the material
on the rscord that the proper proceduré was nct followed,
Firstly, the proceedings were completed iﬁfonly’tuo.sittings,
on one of which, the applicant was not even present, The
Enquiry Officer put down the questien proposed to be a;ked
to the appliqant and its possible answers in the order on
the agenda of 5.1,1984 when admittedly the applicant was
not presené. This was wholly wrong and contrary tc the rules
of procedurs and also amount tﬁ deprivetion'GF opportunity
te the Government servant, Secondly, the. Question No, 2

which was writtsn down and which had no answer to it vas not

repested on 23,1,1984 when the applicant was present before

ﬁim. Both those qdestions should have been repeated on that
date and then the Enquiry Officer éhouid have proceeded,

The Enquiry foicef has made no attempt to find out Qhether
the Government servant wanted to deféend himself or to take
the assistance of another Government sefvant. Thirdly, the
Enquiry DFFicer‘has proceaded to cross examine the witnesses,
This is 6ot permissible under these procedurss, He can only
ask guestions for clarification and that too after the
Government servant had the opportunity to cross examine the

&



witnesses, The veracity of the statement of witnesses

is to be done in cross examination, If thera is anything
laft to be clarified,there alone he can be asked questions
: not '
by the Epquiry Officer and/ptheruise, The procedurs of
"cross examination® and asking ﬁuestions to the witnesses
by the Enquiry Officer even before the cross examination

by the Government servant is wholly misconceived and betrays

an awful lack of knowledge of procedure,. Apart from the

7/

abovejno notice in writing was ever given to the applicant

as required under Rule 14(7) of the CCS({CCA) Rules. It has
also been noticed that no witness was named in the charge=-

sheet yet tﬁey were presentsed and their evidence was réqorded.
This was also contrary to Rules, After recording the
statement of Shri Murari Lal, the applicaﬁt uéé not asked
whether he uanﬁed to cross examine him or not, As a matter
of fact, he was deprived of an opportunity to cross examine
Shri Murari Lal altogethér.

A perusal of Annexure C,2 which contains the Findiﬁgs

!

of the Enquiry Officer does not show that he has considered

the evidence or ;ppraised it, He hés meraiy giﬁen a fecital

of certain facts Sut has not applied his mind to record uhat
the witnesses had said and hou was the case proved, He hés

, y ' ‘

merely come to the conclusion, "The individual Shri Pratap

Singh is found guilty of the charges levslled against him

by doiﬁg tﬁe act of gross misconducf (tampered with the

~official records)."® This is‘not a report in accordancs with

lew in-as-much as it gives no reascns for holding the charge

proved, ' W%
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Suffics it t0>say that the praceduré folloued by the

Enquiry Officer was vitiated not only by mon-compliance af the
CCS(CCA) Rules but also of the rules of natural justice., The
Disciplinary Authority has also not applied his mind to all
these defects in procedure and his order imposing punishment
of compulsory retirement from $ervice is also vitiated, There
" is no speaking orderieither.

In the case of Shri P.N. Sharma VUs. UDI (1988(6) ATC 904),

a Full Bench of the Tribunal has held that a copy of the
Enquiry Officer's report must be given b;Fore imposing a penalty
so that the-applicant may represent on it. According to the
FulliBench, it is iﬁﬁerative to give a copy of the Enquiry
O0fficer's report to fhe delinquent before impésing a-penalty.
This has also nof been dome in the present case.

In this case a punishment of compulsory retirement has
been passaed against the applicant. Although it is within the
pouers of the bisciplinary Authority to impose the punishment
oF.compulsory retirement but that has to be based entirely on
the disciplinary procésdings against the applicant, It is not
open to the diécipliNary authority in sgch a case to take into
consideration the earlisr record of the applicant, If he is
to.be compulsorily retired, there must be a clear finding that
he has sither completed 50 years of agé or 30 years of service,
The Disciplinary Authority has not considered this aspect of
the matﬁer at all. Assuming that the applicant had falsified
the attendance register or made.interpolations in the records,

then a case has to bs made out that it calls for exémplary
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pﬁnishmsnt liké that of compulsory retiremént from service.

It is always open to the authorities in the department whers

the applicant is e@pioyed, to move for hié'compqlsory retirement
on the basis of his past record, But in the pre;ent case that
cannot be uéad, When the applicant was faciﬁg.a specific chargse,
the fact‘thaﬁ the'Disciplinary Authnrity toak into consideration
his past record for passing the pdnishmént indicatses that the
applicant was given ﬁo opportunity to meet this éspect of the éasé

The fact that the respondents took the past service of
. !

the applicant into consideration is writ clearly im the reply.

filed by the respondents. The record shows that the Enquiry

Officer had given a verdict that the Epplicant ig guilty of the
charge framed against him. After the Enquiry Officer's report
wéa sent to ADC Records, it was recommended that the penalty of

compulsory retirement be awarded to Shri Pratap Singh, if

approved, as he had been already awarded punishment earlier in

different cases viz., warning issued, censured, increment withhsld
pay reduced in three stages.

Thereafter, it is recorded that OIC AOC Records being
the abpointing %uthority awvarded maior pehalty of compulsory
retirement from service with efFect from 13th January, 1984
(A/N) on account of gfoss misconduct (1nd§lged‘in Falsificatioﬁ
6? :ecords) keeping in vieuw the abave éécord qF punishments
already awarded to tha'petitione:.‘

The Appellate Authority has also not apﬁlisd its mind

to the questions raised nor has caraful;y scrutinised the

@5
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procedurse followed by the Enquiry Officer. In view of the
non=-obsearvance of propef procedure during the engquiry and by
not giving g'copy of the Enquiry Officer's rsﬁort tq/the |
applicant, the‘report of Enquiry Officer as well as the order
of the Appelléte Authority ére not liable to be sustainsed and
must be set as;dé. We have to'coﬁsider the question as to-
whether the matfar should be sent back beforg the Appellgte
Autherity to resconsider the maitar'andlrite a reasoned order
but ué find that thé prﬁcedurs before the Enquiry Officer was
vitiated and even a fraesh order passed by the Appellate Authorit:
will not be able to undo tha‘érrﬁneous procedure folloued by
thé Enquiiy Officer, In-éhis view of the matter both tﬁe
orders have to be struck doun.

PR

This is a clear evidence that the past r ecord had
been takgn into’cnnsideration.For imposing the penalty of
compuisary retirsment, This could not be done as indicated

\
above. Ue are, therefore, satisfied that\there has been a
gross failﬁrg of justice in th;s casa,

In the result theréfcre the order Qatéd 2;6.1984
iﬁposinglthe’punishment of compﬁlsory rgtirement is set aside.
The appellate order dated 14.3.1986 is also set aside. The
applieaﬁt, if he has not feached the age of suﬁerannuation,
will be reinstated in service forthuith, Further, he will be

entitled to the consequential monetary benefits from the date

of his compulsory retirement from service to the date of reins-
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tatement and if already superamnuated then till the dats of

superannuation. In ths circumstances of the case, ue

grant the applicant a sum of Rs.1000/~ as costs.
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