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CENTRAL ADMINISTRATIVE TRIBUNAL ,
PRINCIPAL BENCH \ /
0.A. No,352/87 | Date of doei<ion:August 16 8
Shri R. Sangeetha Rao oo Applicant
- VS,
Union of India .+.e Respondznts

- Coram:

Hon'ble Mr. Justice Amitav Banerji, Chairman
Hon'ble Mrs J. Anjani Dayanand, Member (A)

For the Applicant e+ Shri J.P. Verghese, counsel

For the Respondents .+’ Shri P.P, Khurana, counsel

(Judgement of the Bench delivered by
Honfble Mr, Justice Amitav Banerji, Chairman)

This Original Application has been filed on 10th
Mafch, 1987 by Shri R. Sangeetha Rao, Grade I officer in the
Indian Economic Service (IES). He is employed in the Town and
Country Planning Organisation, Ministry of Urban Development,
Vikas Bhavan, New Delhi., This Application has been filed on
the ground that the Applicant has beesn denied promotion and
automatic inclusion in the Select List of Grade I Indian
Economic Service from Gr;de_II IES as per reservation orders
for SC/ST and alsé by virtue . of being senior moét in 1975.
He is also aggrieved by wrong fixation of inter~se seniority
between Departmental Promotees, Direct Recruits and inductees
from 1975 onwards %o 1986 treating this period as a single unit

of recruitment and ignoring seniority rules.
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‘The Applicént has prayed for six rel s~viz. to
include his name in the Select List of promotees of 1975
Grade I IES, he be placed at No.5 in the seniority list for
1986, he be promoted or appointed to an ex=cadre or any posts
equivalent to Joint Secretary, he bhe placed in the Selection
Grade at least w,e,f, 15.12.77, direct the Depértmunt !
to stop'appointing junidr>non—SC Grade I IES officers against
ex cadre post of the level of Joint Secretary and above
until the Applicant is appointed as such and lastly,all
benefits accruing as a result of acceptance of this
Application., |

The factual aspecls of the case show. that the
Applicant is a departmental promotee of 1977. R?cruitment
Rules of the Indian Economic Service show that 75% of the
Grade I vacancies were to be filled up by promotion from
amongst Grade II officers. The promotion was based on merit
with'regard to seniority. Applicant's case is that he should
have been included in the Select List of-Grade I ofificers
of 1975 and appoinfed in 1977. 1In accordance with the above
Rules and he being senior most, his inclusion should have been
automatic in view of the reservation orders for Scheduled
Caste candidates. He was not selected in 1975 but was
selected in 1977 and placed below subsequent promotees
and direct recruits of 1979, 1980 and 1983. The Cadre
Controlling Authority invited ObjectiOﬁS'On the seniority list
of Grade I and Grade II on l.8.1986. The Appiicant had

claimed that his name should have been included in the
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Select List of 1975 and as sﬁch he would be senior most
as ‘ver reservation orders. |

Before we procesd any further in this case, it
will be relevant to notice that the Applicant is actually
aggrieved by non-inclusion of his name in the Select List
of 1975. Although he was selscted in 1977, he was placed
below the subsequent promotees and direct recruits of
1979, 1980 and 1983. Admittedly he had not moved any cqurt at
any time between 1975 and 1985. A question arises whether
this Tribunal will entertain a belated claim as in the
present case and exercise.jurisdiction. Shri P.P. Khurana,
learned counsél for the Respondents urged that the
Application is very much belated and no relief can be
given by the Tribunal for a cause of action whic% arose in.
1975 or any time before 1.1ll.82. He also urged that it was
not_a continuing céuse of action. Since-the Applicant is
aggrieved by the non-inclusion of his name in thé.SeleCt
List,he ought to have challenged this within a reasonable
period of time before a court of law. That having not been
done, thisinibunal will not have any jurisdiction to
interfere in a matter which occuﬁ@d 10 years before
coming ifto effect of the Tribunal.

Shri J;P; Verghese, lzarned counsel for the
Applicant refuted theclaim that the Tribunal has no

jurisdiction to entertain an pgplication in which the
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cause of action arose in 1975. He urged~thdt even if no
court had been moved before 1935, it could still be moved
before the Tribunal after it was constituted. He urged that
the pfovision of Section 21(2)(a) of the Administrative
Tribunals Aét provides for limitation but this cléuse has
been misinterpretad and it was being é:gﬁed as if
jurisdiction of the Tribunal depends on Section 21. He
further argued that the jurisdiction of-thelTribunal is
governed by the pfovisions of Section 14 of the Act and not
by Section 21. A right given cannot subseguently be taken
away by a normative provision. Once again, given the
jurisdiction by viftue of Section 14 of the Act, it could
not be abridged or- taken away by any subsequent pro&ision
;n the aAct. He also argued that a 'judicial review' has
been given to the Tribunal in all service maetters of Central
Government employees. The power given under Section 14
of the Act is substantive and cannot be taken away by the
normative powers which are contained in Sectionle, 2) and
21 of the Act. The power of judicial réviewjzgubstantive
and not.complementary.‘ Consequently, the powers once
given to thelTribunal under Section 14 of the Act cannot be
restricted by means of the provisions of Section 21 of tie
Act by providing that it will not be able to exsrcise its
powers in cases which arise beyond a certain perioq[éfﬁe.

In other words, he contested that even if the QA had been

filed beyond the time stipulated under Section 21 of the
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Act, it would still be maintainable and not-Iiable to be

=

thrown out on the ground of limitation. We have to consider
this aspect first before we prdceed to consider and decide
the case on merits.

The guestion, therefore, is whether the Central
Administrative Tribunal is empowéred t0 exercise its powers
in respect of a service matter of an employee of the Central
Go&ernment where a cause of_acﬁion arose more than three
yezars before the constitution of the Tribunal. Section l4
of the Act prescribes the jurisdiction, powers and authority
of the Central Administrative Tribﬁnai in‘reSpedt of service

a \
matters concerning/member of any All India Service, Service
matter! has been defined under Section B(q).éf the Act wnich
includes tenure including confirmation, seniority, promotion,
reversion, premature retirement and superannustion. The
matter in respsct of seniority of a member of All India
Service comes Within the juriédiction of the Central
Administrative Tribunal. Section l4 of the Act dées not
speak at all anything about the cases in which the cause of
action argse prior to cominginto force of the act. Section 1(3
of the Act makes itvclear that the pro&isions of the Act,
in so far they relate to Central Adminiétrative Tribunal,shall
come . into‘force on such day as the Central Government may, by
Notification appoiﬁt. Every Act is prospective unless it is

specifically made retrospective in operation. Thsre is no
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indication anywhere in this Act that it has éﬁyffétrospective
effect except what is stated - in . Section 21 of the Act.
- Section 21(2)(a) is relevant. It reads as follows:

"(2) Notwithstanding anything contained in
sub~section(l), where -

(a) the grievance in respact of which an
applicaticn is made had arisen by reason
of any order made at any time during the
period of three years immediately preceding
the date on which the jurisdiction, powsrs
and authority of the Tribunal becomes
exercisable under this Act in respect of
the matter to which such order relates;
andll
The above provision make it clear that if an
employee had a grievance arising within three years of
the constitution of the Tribunal, the latter will have
jhrisdiction to entertain. Consequently, it is clear that
Section 21(2)(a) provides for retrospective operation of the
Act for a period of three years prior to its coming into
force, The Act in the present case came into force from
1.11.1985. TIt, therefore, means that a cause of action which
had arisen any time on or after 1.11.82 could be entertained

by the Tribunal. Any cause of action which arises prior to

the above date will not be entertained,

In the case of J., CGuruswamy vs. Council of 3cientific

and Industrial Research, New Delhi(19gs ATC(Vol.6) 24)

a Division Bench sitting at Bangalore while considering
%

a case where a cause of action has arisen on 1.1.82 which
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was more than three years prior to the comin;\intg force
of the Act, held that -

"Therefore causes of action which ar2se more than

3 years prior to the establishment of this Tribunal
are not within the jurisdiction of this Tribunal and
no application with respect thereto can be made in
respect thereof. This Tribunal cannot assume
jurisdiction in such cases by condoning delay in
filing an application."

In the case of Apin  Singh Tyagi vs. Delhi

Administration (ATR 1989(1l) 227, a Division Bench of the

Tribunal comprising of the thén Chairman, K. Madhava Reddy
and Shri Kaushal Kumar, held that a céuse of action which
arose on 22.5.74 was barred‘by time. The Bench held that
since the relief is Sought against the above order which

was made prior to L.11,82 it was barredvby time and no
relief should be giyen. The Bench referred'to three earlier

decisions of the Tribunal in R.N. Shinghal v. Union of

India, V.X. Mehra v. The Secretary, Ministry of Information

and Broadcasting and Sgtyabir Sinqh'v. Union of India.

Iﬁ'is, therefore, clear that fhe Tribunal has been
taking a consistent view that any cause of action which'
arose before 1.11.82 would be not within the purview of
the Tribunal.,

While subscribing to the above view, we, however,
make one exception. The exception is that in case there is
a recurring cause of action like eg. payment of salary or
pehsion, then the‘above law laid down by the Tribunal, as

mentioned above, will not hold good. If the cause of action
. n
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brings the case within the orbit of Section 21(2),it
will still be entertained in principle.

In the present case, there is no continuing cause of
action. The céuSe of action not being included in the o
Select List of 1975 arose in 1987; Thefe is no question of
cause of action having survived or contipued in the present
case. Conseguently, thé claim in the présent case fof
inclusion in the Selsction List of 1975 is hopelessly
barmg by time. |

Learned counsel for the Applicant, Shri V?rghese
argued that the Tribunal has power for it was Specificall;
‘given the jurisdiction under Seﬁtion 14 which couid not be
taken aWay by Section 21(2) of the.Aét. This argdment;
in our opinion, is untenable.as .indicated earlist., - The.

Act is a prospective Act énd not a retrospective Act

except to the extent indicated in Section 21(2) of the Act. /
Now if the-Act is prospective, the question of being clothed
with powers and jurisdiction to entertain a matter which
arose 5, 1O or 15 years before the Act came into force, does
not arise. The cause of action would arise at a particular
date. The non payment of salary or non payment of the
correct salary or‘non payment of the pension or part thereof
may give rise to a repeated cause of action each month.

That position will be different. A person is included in the
Select List or not would be indicated in the Select List

when the list is prepared on a particular date. The cause of
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action of an employee arises on that date when he notices
that his name is not included therein. That cause of action
would not be a recurring Cause of action. Consequently, the
argument that the Tribunal was clothed with powers under
Section 14 of the Act which have been taken away b} Seqtion
21(2) is also untenable,

Another argument raised by the learned counsel of the
Applicant was that the Administrative TribunalgsAct, 1985
was made under thé purview oflArticle 323 A of the Constitution
and it took away the powers of the High Court or other
Civil Courts in the service matter or any Other matter of
the employees of the Central Government or the State Government
and vested them in the Central AdminiStr@tive Tribunal or the
State Administrative Tribunal as the case may be. Consequently
the Administrative Tribunal was a substitute of the High
Court or other Civil Courts and, therefore, it could entertain
the matte; as a substitute of the High Court. This arqument
is also without merité. Once again, if it is accepted that
the cause of action arose in 1975, then the Applicant had a
remedy provided under the law by approaching the Hiéh Court
under Article 226 of the Constitution or moving a Civil Court
for an appropriate relief. The Applicént did not move either
court mentioned above. Had he gone +to the High Court or the
Civil Court within a reasonable period of time, the High
Court or the Civil Court would_pave entertained the suit or
the writ unless there were jaches. There is no dispute that

until 1.11.1985 the High Court had power to entertain such a
@5\7
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petition and exercise its jurisdictibn but whethez_it would have
entertained or not woyuld depend on the facts of each case,
However,‘if a certain petition was unduly delayed or suffered
from laches, the High Court may have refused to exercise its
discretion. . Even then, the remedy was thare but the remedy was
not availed of by the Applicant. He now seeks to avail of the
same remedy after the coming into force of the Tribunal by
filing the present application. He is éeeking a relief which
cannot be given by the Tribunal, as it has no jurisdiction in
respect of the matter, even—though it has.substituted the High
Court in ;eSpect of matters under Section 14 of the Act, fr the
reasons indicated earlier.

Want of jurisdiction of a court or/Tribunal precludes it
from exercising its power., Wwhere the court/Tribunal finds a
petition or application which is beyond its jﬁrisdiction, the

application/petititon will have to be rejected without going into

the merits. The Tribunal is legally barred from exercising its
jurisdiction in such caseé. Whare the court/Tribunal does not
lack jurisdiction but where the Applicant has approacheqd the
Court or the fribunal belatedly, the question is one of
condonation of delay. The court/Tribunal may or may not condone
delay, depending on the facts of the case. In the present case,
the Tribunal came into existence on 1.11.85. The Administrative
Tribungls ACt is a prospective enactment. Conseguently, it cannot
entertain any Applicaﬁion in which the cause of action arose.
prior to 1L,11.82 uﬁless it was specifically provided for. The
Act under Section 20 has providéd that an Application may be
entertainea where the cause of action arose within three years,
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immediately before the coming into force of the Act. The Act

-1l

also provides for-transfer of suits, appeals pendiné in the
Civil Courts and Writ petitions pending in the High Court

which came within the purview of.the Administrative Tribunals
Act,‘1985. In those cases the cause of action arose much
earlier but since those cases werevpending proceedings to

Which the provisions of Section 29 of the Administrative
Tribunals Act applied, those were to be heard by the Tribunal.
This was a case of being spscifically provided by the Statute.
Hence, such cases were transferred to the Tribunal. Conseguentl
if the Applicant was interested in agitating tte matter,
he could have filed the writ petition and in case it was
péending in the High Court on 1,11.85, it would have been
transferred and the Tr;bunal would go intp the matter as
indicated under Section 29 of the aAct,

In view of the above, we do not see any groupd to
entertain the matter regarding the non-inclusion of the
Applicant's name in the Seleqt List of 1975. Hié entire
case is based on the plsa that his name should have been
included in that Select List. Rest of the argumént on
merit is built thareupon.

Since we cannot go into that matter, as seen above, it
would be futile, in our opinion, to examine ﬁhe merits of the

case., We, therefore, dismiss the OA without going into the
merit. However, we leave the parties to bear their own costs.

(Amitav Banerji)
Chairman
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