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. ^Cehtral • . ' - " 'v J /
Principal Benchy Nsli.. Delhi \

Hegn. . Nosi1..,;DA-56l/B,6:" :DalSS•; . ;< ' .
', pA^3.29/B7;, -,' '-V •; • -.V'••' T- ;

. :'. •;3,:.0A-402/B7^ \ . 'T- •-.

1,. Shri-R/K., Arora i Dts. v.,.;.-., ,;Applicants .. '•/: v •

A'- ^-Uet'sus • ' V.

SJiiinn -of India 5 Ors, . -.i,...., R.aspondBnis •

Tot the Applicants • ;":Shti R. Kkpoor, 'Adurarate.

For the Respondents .....i - Smt^ Raj- Kumaii Chopr.a , •
Adu.ocats.

2, Shri. G, i/i.R.U ara iPrasad . ,J„.„ , AppM'cants
& 5 Others ^ ' . " • -

V ansus • ^ / . ••

Gout, of India A'Drs,.

For the Applicants

For the Rsspondents

•RBspondshts

.'Shri Ouba Mohan-Rab,
AduocatBi .

Smt. Raj Kumari Chopra,
Advocate

For the Intsruenors Shri S. K. ;0isaria, Adv/ocate

3. Shri n. Siv/arania Krishna.• Applicants ,
and Others

V grsus

Gout, of India t Ors. ..... Respondents

, Tor the Applicants ..

For the Respondents

Shri Duba Mohan Bao,
Advocate

Smt. Raj Kumari Ghopra,
Advocate.

rpc: ,™. Hm'ble Shri P.K. Kartha, Vice-Chairman(3udl. )
S'ble Shri I.K. Sasgotra, ftdniinistrative Member.,

T, -inether Reporters of" l.z:cal papers may be alloued to
see the judgaraant. '

2. To be referred to the Reporter or not?^

t3u=QamBnt of the Bench delivered by Hon'ble
Shri P.K. karth&, 'Jica-Chairman;

Tr,, applicants i" apalicaticns are vjorking _
Income Tax Oepart-=nt. The applicants in DA-,56l/BS
cc Stenogra- rs Cadre and are uorking at Delhi.
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The appliCiants in th« Dth«r two applications balong

to thB iiTilstarlai cradr* awd ;«r» warking in incttaa ' =

Pradsflh. Thair nsxt .pro*Bt±Qn la ..to •tlTB .po^t of

•In-spscior of Ijicnm* Tax for wtrfjch i««ciaJ..tae!nt .Ralao

M«r« nariis in- 1359 hat fefaa, *«w -WV ,

pBcUuBly u.a.f . I'st Sciatafe, -^SS^ 'Wriy'- that - "

panding tho ainandniant• of -tha-Riilss, ths xaspondantsj

vlda thaix Ittttar datad. 1 st-CEtntisr, 1935., d.«cid*d to

asaka" the promotions on the basis of tha Biasnded Rules.

All the applicants are -.claiming thsir proaotiijn in

..waarc^Bco .with thg; :fcttK:ajWMwn;«ted- ftMlM^

As CDWKjn quastiono of i«u hwi*"t3«^"T.ai,SBd In these

applications, it is. fnriipB*^'to'tteal urth" tha saw® in

a. comnon judgement, ' " _ .

2. Before us considsr th* facts .tJf these casas, ue

may consider the salient provisions of the Rules.

3, Under the unamended Rules, Upper Division Clerks

and higher ministerial grades, Stenographars (OG) and

Stenographers (Selaction Grade), uith three years'

service in the respective grade, uho have twalifisd in

the departmental examination for Income Tax Inspectors,

ara aligibla for promotion as Inspectors of Incoma Tax.

Dna-,third of the total number of vacancies are to be

filled by direct recruitment and tuo-thirds by pronotion

from the catagorias mantioned above. As rsnards promotion,

tha namas of ail-such qualified candidates sre to be

arranged in tac ssnarate lists. In tha firs^ list, the

namas of all ajalified persons are to be ar-angad in order

of sahiority ir the Department. In tha sacrrrz list, the

naaes of sli --2 cualifisd persons "ill bs arranged

according r; cste/year of ths ---T=r"=—:

jxaminatxcn, ::-ouided that the oersons U" 5=
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examination --onf. fths isamar, da te,: uill. bs arrano ad, accbrding^

•to their saniarity -in . the Pepartmsnt.;i;bAf4ervthB ;approval

,of thB-,psr,sanB-.in.V;thB,tiJo. jiists;.by,vt,he DPCs,. ,

'the nauieW of-aiivi selectBd ^^:andidates: iaili^ibs-aBtoDdied .•

in ' tuo I'saparata^lists. -, .Uapaincias in.-the rpromotion quota

u.ill be f iXl.ad'. aiter-hatsiiciv from 'thB tuo;.ii:.sts.

-4. - ; By th2'iettBr -Ja.tBd 1'st Dctobsr , 1985,; It uas

dacidsd to intibdjucB a quota sy.stsni in seriidrity for "the

purpose if .proniotion to tha post;, pf Inspactor of Income

tax.; -./This -uasT.i.ri' -icc.Qrd.ancB;;Uitli the .p.ro.posBd :amandmsn.t' •

to thev,Rules..:.-It-'iJas decided .tp'fix'up .a qupta-.f.or 'the* ..

• niinisteriar n^xes' (-Suparviisnrs Gradss I and .11, Haad',

-'Er,arl<si t.ax''Assi;stants, and'-Upper Division

-Stenographsr -Grjjup in . the ratio; of 3;-1 ,• ,i. e.., thrse

• uacancias-f or Iniini steriai group and. ons f or stanographer

group f or filling ..up th.e, antire promotion ,,quota in .the

c-adre of-InspBC.tpr of Incoras Tax. This quota.uas

. applicable for filling up_ one-third uacanciss of promotion

on the ,basi-s of seniority-cum-marit and. also for filling

up the other one-third vacancias on .the basis of the

• date/yaar of passing. Thess .instructions u^.;rs to be

: applicable-u.3.f.\l.'.1Q..T585. -It uas. added i.n the. letter

• that the Rules of 1955 vere baing amended. .

5, The Rules uere .a-'Sndad.tiy notification dated E=n
Ok--"

September, 19B6 which .uas published in.the.Gazette c'

India on 20th Septembar, 1985. The amendment uas giv^.

retrospect!v/e effect from 1.10.1985, i.e., the date o>

' the letter cientibned;-abov b'. " According to the amendEsrt, .

Suparuisors, Grade I. cnr C^rsde II, Head-Clerks, Tax

Assistants, and JDCs .-^*^--ist=rial Cadre), end £-.enoc^~=rs

Grade 1, Grade II anr* Gr = III (Stenographers Gadr - -.:n

•(;



•thr« .r*wrpM^->w "

quilif-ied in ttho.

r_I Tii'ipiii liiiilillll'liyif^Tt^^-*''*^ .pEawrtion,, Ths naaiM .. _

of ^ SHCh :t;u*l^tBd .candidatis shall be artangad
in. lists-f ar ..ach cadre.. ^ ^

the first list, names >of all the i^ualifiad candiriatas

fal^ng.in a :a*dxo, .sHbU bs arx^ngad .in ordar of
seniority in ths ;dBpartmant. In the sacon.d list, -the
namss of all"ths qualifisd par-sons falling in a cadxa,

shall be arxartged acctrrding to the date or, as the caas

Bray.be, the year of .passing the. dapffl-tmental' co»pa,titiva'
exaaination, provided that the-persons who-pass .tho

axaainatinn on the same d^te shall be arranged according .

-to thair .sarrUnri^'-in .Dn.

of persons in the -said lists, relating to each cadre Jay
the Department Promotion Committee, tha nafnas of all the
selected candidates shall be arranged in tuo Select Lists

in tha ratio of 3 1, one containing the namas of the

parsons from both the cadres on the basis of seniority,
and ths other containing the namas of parsons from both

the cadres on the basis of the date or, as the case may

bs, tr^s ysar of passing the departmental axamination.
Uacanclas in the. promotion quota shall be filled from the
said Sel-act Lists in such a manner that the ratio of

- 3:1 iE aaintained batuaeri the ainisterial Cadra and the
StsnczzzraDhers Cadre.

e. in the E-xplanatory Ramorandum accompanying the
natifi:;ation uneraby the Rules uare amanded, it uas

raantir-sd t'^at ths asiandment uas made follouing

^= tic-c frcBi ta= Staff sida. It uas also added

these inst "uc-icn s are already being follouad
GL--
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'; ^ tha amandmant:. of .thB^Ruls.s ,i.s.tp-raguiaE^ "

''^?'. said pDsition formally, no ohe uiil'.be .aduaraely
, y-;aff;sciad':aB. a/ra-su^i^f. ;tfjB:.hatha^ ,

•- •• • •^b;Birig''',gi:u.an/£b;thi:s vhic]tiP:ixatipo^^^ •

;.. TtiBj'appiic^ts -dn^ applicatidns ."haue vcon terid ed '.
. that -.thay .arB afiti.tisd to pr6motioa' ±D:-the pb3t\Df -, Inspects

of •Income^Tax'lh acbordanEa'ulth-ttte ,pr.:Duisibns-of the

i -unaniBndBd. ;Rui8s; - Applicants in BA 'Nbs.. •329/87 and 40^^ •

, have-^so ptayad f br quashing tfie .notification datad

. ,Ei,9..1 986 uharaby the Roles uare .amend ed. by ths x^sspondants. •

. 1 '®T .~ ^,6' adfflilttsd . f actijal posiiiori \i E>\that; the'rBspbiixiBniaj '
; -.-uide 'theif;^anciion '..iettBr, jdiated, 2i9.;.7..;1SB 5.,••Ixir.Bated;-'5DO. ' •

temporary posts of Inspectors of :Income Tax along ciith

other posts for'iraplamBriting- the ptDvisions-bf Section •

•̂, '1.33^8.^df the' income Tax Act. Ths ^qbestion arising for
cbnsidar'atibn is-uh'ethar tha posts are ,to be filled in

accordancs uith' th3 unamahded Rulas or the amended Rules.

9. in D.'A.651/86, the Tribunal -had passed an order

on 1.9.1986 to ths effect that it is not advisable to

stay tha D.P.C. procesdings and that;it may be•held to •

consider all eligible candidates "in accordancs uith the

Rules". This uas clarified in the subsaquant order dated

12.9,198 6' as follous:-

"In making the order dated 1,9.1985, uihat the
. . Tribunal intsndad uas that the 0. P..C. may be . .

.hald to consider all eligible candidates in
accordance uith the Rules as they stood on

. that day. If ths resppndsrits intend 'to follou
any other Rule, they shall not do.so unless
they obtain orders of this Tribunal;"

.10. Th'areaftar, the Rules uere amended and the

respondents filed nP-936/85 seeking vacation of the

ordDr dated 12.9.19E5, ss 0. ?. C. uas i hale! in

accordance uith tha amended rulss subiac: tc the ultimate
a—

! i '
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' DutcMB ^of •'ihB-appiId!i»*ti®JU-^T=h«)laoir8pBfidants alaso-^
undertBok to keep fivra posts Mssrvad-for the applaoanta-*^ ^

ŝab jact- to tha MsuLta of -ttra applicitinn. The -said in. P. »
uas considerad by tha TcribuQaX on 22.-1:1987, uhan the ^ '
Trabunal obsaiyad that tbs popar -course umld ba to am«ndl
tha application. Accordxngly, tha applicants in OA-SSI/BS
a-nsnded the application ohallenging the xBtrospeotiua

arr.sndmant of ttie Rules. Dn 23.1.13B7, the Tidbunal

fiirthar directad that any -proraotion made uill be subjBct ,
•-'to ths.rrsBult ;of• itha .appliicsti^jn, • :

It. From ttiB farsgaing-<iii3casaibn=, it uill be seen -

that though sancfcton for the ctaation of SOD oosts of

Inspectors of iTicoine Tax had-bean gavan on Z9th July, ISBfi,
' "th^se post's reniainB"d^>^unf;iaSL»^-till-th0 ausnded^ftulas j - ,

brought into force by tha -notification dated B.9.1986

• - retrospBctivfaly. from 1.10.. ,1985. . . ..

• 12. Ue haue carbTully :gone through the records ;of -tHa ' :
::,,.;c;as9sand .tiaue- heard ;tha^ri^ned ycduijsal .^p^- ;• !

'• Mt ls:;ciaar .that it uas ,.af tsir .the-r espond ants decid^i-^to-v.. j
: arnand the Rules ui^thaif; latter 'dated l-.IO.A^BS that . . j

500. posts: of Inspectors of Incoma :rax ,uare sanctipnad -p^ ;
- thair latter dated 29. 7i1986. ( Thefa i:s 'nothing^ to indicate , :

on racord that the. raspondents took .any action to fill .up
tn= .pDsts,:soon aftar they ,uere craated. The applicants: m £

:haW8, -hbuaviar, draun our. attsntibn -to ,a note datad 8,,B.'1986

. /uhsraby th3 list rif .eligible.candidates for the promotion
of Inspectors from Ministerial Cadre and Stenographers , .

Cadre, -and, a -separate list-of the raserued category caridi-

datas were sought to be circulated among the eligible

carididates uith the adv/ics that thsy should check the

• • • • 7 • • 1
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;. .corr,3ctrrBss, ';pf iths'-rnaiinaB in' these lists. and^ ^

. if ;any;,',mi^ght.be'brpught>tx>thevnotice; rsspiond.en.ts '

•'; •" .ui.t'liln•;pns? 'wBsk•of' .:;ithi0. -.date --of' h;Cxr.iiuiatibnv,.T3f': ..'thejilistjs».., ;

.-' ,•ThisV^:ak•^t);•:ct^Hci^^^--lid;'fch^:the•.;p^DpO:sedy^f^^^

....' proinoiiijan-' .to^!,the•'Cadt,e;^^of.^ '7'. '' •..>•. •- - 7
• - V';,.^<^Kappafc,-thB' :^ 'v''

13, Shfi.^lB.arnsd -coansai f or. the" apolicants stated, that

^hs. note, dated .8.£. I^B-e mentibnad afaov.aV indicatss that'

- •acti.on f or' filiing--up the posts, had beenfinitiated^by

the ;resporidsn.ts on- that d/ate,. -T.his .iJas daiiied by the.

; . -iaarnacly.cdun®^ Ahi^rlaspandBnt'sVriS^^ ..Kuniaii ,
Ctibpxa, ;uho-.drBUN^odr ,%tt.eniion "ito the-prdBTvipassBdi'ijy: .

*• the' Xribun-^ .pn 'S.jli dijii^ng tHatiany' tpr-bmo- : , ;

' mads uilX;b"e'.'sub jact;'to •the 'rasul.t '.of .the'.apfilical^'dn, ' '

The said, order .uas .Tpassed ,pur suant to the IHisc^ianaous ,

Petition fJoi 936/H6 filed- by thW r'B'spond'ants f or .

ths stay order dated 'l2.9/198 6 and PTP-76/B7 filed by

the applicants for amending the 0.A. for challenging the

retrospective operation of the amen'ded rules. ,

1A. The learned counsel for both the parties have

relied upon a catena of authorities in respect of their

respective contentions..

15. In our opiniohi the decisions relied upon ijy hhe

" learned counsel f or both the parties; are distinguishable,

':a.s none of thss is directly relevant- to the; issue arising

for consideratitsr in these applications. The basic issue

is uhather the sialicants have•a vested right to promotion

to the posts sanctioned vide ordaf dated 29.7.1986, and

unether thass ;=^ts are to be filled ;up under the unamended

cr the a-aendsd B/i =s. In case the applicants have a vested

zsBE rsiis- "3 / the Isa'rnsd csunsel-of Applicantsi

Y.3. Sangaisn 3. Srinivssa Sao, 1SS3 (3) SCC 284;
Sx-Haior W.C. iJ;.^5hal Us. O.G. , .^rmed Forces, Medical
5=rvic =s, 1972 528; and i-x-Capt. K.C. Arora and Another
•Js, Stats of r.-,-ana £ Crs. i1SB4(3) 5CC 281.
C=s=s rslisd by f-.h^ ' learned Counsel of the' Besaond ants?
Cl.'r:.'l95e £C "IS, 124; A.I.-.. 1956 5. C. 575; and
.A, I.r.. 1961 S--- 'i534.

^ 8 •• • • • o • • » .
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tight to promotion undar thB-unamendad-Rul-ea, tha-saiite -
cannot be taken.auay by a ratTOspactive amertdment-of
theliulBS, Xf -they^hauB no such vested right, the. . ^
Dosts could tie filled up an accordance uith the amsnded
Rales. Thi.s as the strict legal portion.

t6. The concept of 'vested right' has been considersd
Vby the...5upren,e Court .n the context of retrosp^tivs

amendment of statutory rules. According to the said
^::concept, oromotions that have aiready/besa^n^i^#^^^
J,^e previous rules cannot be taken auay by ratrospectxve

amendment of the rules (vide Uing Commander 3. Kuiar «s.
Un.on of India i Othsrs, 1562 (2) SCC 116). Ukeuise,
the benefits acx,uired under the previous rules cannot be

-•' taken auey by a retrospective amendment iv^-K^C. ,A=iir:a
t Anothar Vs. -State of Haryana, 19B4 (3) SCC 201 &nd
T.Ri Kapur Vs. '̂State of Haryana, 1986. (4) .SLR 155). . The ..

' ^,lght accrued, to. pfficars under the previous'rules in t̂he
" :matter:.df'.d-kter^nation of ^thair "senior ity.,canpot -be
• takeh iay by ratr ospectivV a.endWnt ^ P.0.-.Aggersal
' .3. StaW of;;U.P:ri9eT ^3)..5CC 622).:^; In P.O. Agg^rual's

case, the-Suprerne Court relied upon the folloi^ing . : '
bbserv/ations in T.R.':Kapur' svCase.:- - ; .' ^ V?;,-

- ."It is well ssrpled that the pouer to fr.arae

carries uith it the po-^=r 3^5. &era "• . :xuieeyith.;?/retrosp|Cuiv^^fect..^.i ^ •
Us. Union of India^ "aj Kumar ^s. " iw - * K

- K Naqaraj ^s.' Sta« af A. P. and State Df _- i

a o^rson to be considered for. promotion 1. _^0^51 ion of servi... altho^^h -re chancs^^^

ricetionsjor rul

• raSiSrdivliyf- -
Ck_

o
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to a usll rscogriisBd prirtciplB that the
bsnsF-its acquired under thB exi-stlng r-olas
camot faa taken aWay by an araandmsnt ul-th
xBtr ospBCfeLWB affac,t» that i a'to .say» fchss,B
xs no pouar to'malo sach a t-uXb ^undar tha~
proviso,to Arti-cle 309 uhxch,affects or
impaax-s nested i:±g.htsf "Thsraforej jjnless
it is spscifically providsd in tha xul3s» the

. amoioysas uho-'are already promoted baf-ore "the
' '.amendmant io^^^^ xulas, cannot be rewerted

•and ...tfiairrtpr.omotion cannot bs xacalled^ In
otharuordSi -such rules,laying doun.quali-

: ' f ica.tiDns' f or :pr oraotion ^mada uith.;riBtr'OspeG-; :;:. .,
, ti«B ef:f set., raust nacassarily satisfy the

'V. ..tests'.of -Ar.ticlss 14. .and-,-1fi,(l) : of >thei.
•- ^' ^ jCon'i ti '-•Jtiioni."

i17i • I-t-^i s, thersf or si clear Tthat:. though •,a .rule uhi.ch

afhscrtW the right'of a person to be -considsred for
. - . . - . ' - - > - .

jjf.oniaition; -a. cnndition of rsar.v.ice:,- nisr aixhBncBS' of

pr pn^.tibn.',may' .^f!ot. be -:so.

IS. ?'̂ ''V.iTsp'̂ oar^5SuSidi^^ âfn.-andraant: -of >:the;-Rulas-..may. laffact-

: ;- tha xhanc3svBf ' pr oraotion of•• the :,appli^ •
, 0^

Jnsrs'chancas-: of- pr omotion axe not, -hpuever»'• conditxon^

of ssrvica. .Thsre is no statutory rule, stipulating that

- tha.'Vacancies .'ara-r.Bqj ired to..be, 'f illad.-.ufj. ifflmediately . .. •

aftsX -'they arise, .• Arsasonabie' ^ime'may-be-inu.olued-'irt : "

/-pf.Dcessing tfts ^filling up of yacancies. • In uieu of th^is>
it is for ths 3ovar»iment to consider as to uhan a post

ma'/ 'ba fillgi. 'up and /in^iihat-;.mann.sri In ths instant *casa,;^

bafore the t=r=atipn,.of 500 tamporary posts of Irispactors of

• Inconie t ax, -iiia%3bv9rnnien t had talc® a conscious,policy

•d3Cision:A/iite thair latter datW"1w)3.ISBS vto arasnd the .'

Riiias. The :uss not converiesf befora, the Rules uara ^

actually aniandad by notification dated 8.9.19B5. In .

vieu of this- i;a ars of the opinion that the filling up ,,

of the pDst:= in accordanca uith ,th= broyi sions of the

IS. In E-">d cir ciiniEt£~^r .3 cf th = cses,

hold that ' r .:s3cnr.2nt E have net iccnimitted any
O
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illagality or uncons'tituilonality in filling up thB

• . neuly craatad -'•osta of ..•Inspectors of .lncoina-"Ta:x .uidB. .=

sanction lattsr datad 29.7.19B6, in accordance uath

. _tha. :Di;ouisinn:s. .of. .jths vamarided 'Rtilss.'i The r.BtTQ3pactii/e :

amandmant r/of ;-thB -Ru1-b:s: xannot al so- b e. said; to tiav a- taken - •

auray any wastad right of the applicants to prnmntion. It

'/-•..-may- b;8;';that; the, ;r^atet^e.c.tiu.£ia!nandm:8h:t<of• th&!.« /;

V- ; has . the :chanc8;s.. of .pr,DmotiDnv:o the applicantsi'

^ •The-;rBtt,o.sn:ac;txve'..aniandmBnt.-'of- the'--Rules.cannot "be. ^ •

/.[•r.ti-.-.'-a^.aihsbY ground.

.20; Vf- Xri/ithe .X3su:lt,; :ue .;saa-no -niBrit' m -DA-651-/86f ^DA-329/87;

, . Vand :0^jip2/^7 and. .dismiss them,;'. .The,-partiBs:uill :haar

-j Va L«t a copy ef ithia sntn Jra iiplacad v '
fUas.

(I. K;; .RasgoM^,
Administrative

(Pi K.Kar tha ) ,
•\li'c 3-Chair mari( 3 ud !;.)

, •• u-.-y
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