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For Respondent Nos. 2 to 6 in «o3hri G.D. Cupta,
CA 289/87 Counsel
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THE . HOW'RL: M, PL,K, X ETHA, VICE CHAIRMAN(J)

iHZ HON'BL= MR, B.N. DHGUNDIYAL, ADMINISTIATIVE FoMBER

dhether Heporters of logal pdpers mey be allowed to
o the Judgment? gAA

2. -To be referred to the Heporters or not? jkﬁ'

]
.
Se

JUD Siae NT

ench delivered by Hon'hle 3hri P.i. Keritho,
irman(J) ' .

The applicants in these applications are Lébour
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Commissioners wopking in the Uinistry of Labour. &S common
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questions Oof law hive been railsed in these applicetd

is proposed Lo decl with them in a common jiudgment.
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Zs The basic grievance of the applic2nts ralates Lo

the constitution of the Central "Libour Service by the

(35}

Centrdl Labour Service Fules, 1987 made by the rresident
in exercise of the powers conferred by the prov-ise to
Article 309 of the Constitution(l987 Rules}. According to

them, the rresident has no power to creste or constitute

such & new service under the provisc to Article 309 of the

L

tuticn. The épplicants hiave also chellenged the
validity of the 1987 Rules on the ground that it is
violative of the provisions of Articles 14 and 1€ of the . 7

Constitution. They have further contended that the

[

COHStLtuLlOﬂ of such a new service by the Fresident o
India is violative of ILO convention MNo.3l of 1987 2nd that

it tends to diminish the indegerdence 0f gpniforcement of the

central indusirisl relations mechinery.
3. The basic stand of the respondents is that the

1987 Rules cdo: not suffer from ény leqgdl or constitutional

D
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P
(15}

infimmity or violate the ILO convention or dilut
indepgndence ofAthe enforcement of centrzl industrisl
relations machinery, 25 has been slleged by the applicints,
2. We have gone through the records of the case and

have heard the learned counsel of both perties at lenyth.

1

>

They have also filed exhaustive written submissions and
relied upon nurercus suthorities and court decislions . which
have @130 bzen perused by us, ’

S The first question arising for consideration

=1

is the 2mplitude of the power conferred on the pFresident

under the provise to ~rticle 309 of the Constitution,

O h



Are there any fetters on the pouwsr of the President?

1s the formation of a new service within the ambit
. and scope of the expression 'recruitment'? Article
309 of the Constitution reads &as underi-’

"Article 309. Recruitment and conditions of
service.of persons serving the Union or State.
Subject to the provisions of this Constitution,
Acts of the appropriate Legisl&ature may regulete
the recruitment and conditions of service of
persons appointed to public Services and posts in
ccnnection with the affairs of the Union or of any
Statee. .

Provided that it shall be competent to the President
or such person &s he may direct in the case of

services, and posts in connection with the affairs
of the Union, and for the Governor of a otate or
such person as he may direct in the case of services
and posts in connection with the affeirs of the State,
to make rules.reguleting the recruitment, and the
conditions of service of persons appointed to such
services and posts until provision in that 'behalf

i8 made by or under an Act of the zpporpriate
Legislsture under this article, and any rules so made
shall have effect subject to the provisions of any
such Acth, '

Ge In ogur opinion, the legal position 1is quite clear,

until provision in fegard'td recruitment and conditions of
sérvice of persgns appointed to public services and posts
in connection with the_afréirs of the Union are made by
Parliament, t;é President is competaﬁt to make apﬁropriate
ruleslregulating recruitment and conditions of sgrﬁice of
such persons, ' This pouér is subject ta the provisions of
the constitution, ‘Thus, if any rule contraveneé any of the
p£guisioné of the Constituticn including Articles 14 and.

the &7

- 16 of the Constitution,/rule shall be void,

\

7, 'The provisp to Article 309 is intended as a

A



trasitional provision empowering the executive to make
rules having the force of lauw relating to the recruitment
and conditions of service, until the appropriate legislatures

/

legislate on the\subject. However, until the powers
conferred by Rrﬁicle 309 are exercised by the4appropriate
legislaturs, the rules made by the President will continue
to be.in force, in so far as.they are not inconsistent
with the prov;s;ons of the Constitution.
8. The rule making'Function is a legislstive function
and the power conferred on the President under the
proviso tﬁ Article 309 of the constitution is a iegislatiwe
power.
= In our opinion, the expression 'fecruitmént"
‘occlrring in proviso to Article 309 of the Constitution
is of wide import. Itfincludes the constitﬁﬁion of a new
seruice;lmethod af fi1ling up the'variéus posts in that
éervice,'layihg down the qualiF;cations and other
eligibility cﬁnditions ﬁo? Fi]ling up the post inEthe
said service and the like, In ﬁur considered opiﬁidn,
tﬁe constitution of & new public service»ﬁa]ls within the
ambit and scopé of the eXpressioa 'recruitment's’ In fact
S , ' or -~
most of the public services under the Union[}n connection
,u;th the affairs of the Union haQe been made by the rules
made u%der the groviso to Article 309 of the Constitution.

10. In the uritten submissions filed by the applicants,

reference hes been made to the debztes of the Constitutent

QK/-
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Assehbly. In our opinion, the said debates are nol relevant

in the pregent context,

11. In the light of the foregoing lagal p?sition, we may

consider the salient Facts—oflthe case. Historically, the

orgenisation of the Cﬁief Labour Commissioﬁer (Central)

commonly known as the Central industriai Relations

Machinery (CIRM) came into being on 9.4.1é45 with the

appointment of the Chief Labour Commissiéner, New Delhi

by the Covernment of India pQrSugnt to the recommendations
. . " of the Royal Commii‘ssion on-Labour iﬁ Ivndia. The task’
entrusted .to the Chief Labour Commissioner and its
,organisation was prevention and settlement of indus#rial
disputes, enforcement of labour laws and promotion of Welfare
among'lébour in industries in the central spheres, such as
Railways, Llabour Ports,. Mines aﬁd 0il Fields and other
undertakings ounéd-or controlled by the Government., The
‘Chief Labour Cbmmissioner in the Central was assisted by
,three Labour Commissioners with headguarter at Bombay,
Caicutta end Lahoge; Origihally Labour Commissione?s
in turn uwere assisted in their uork'by Conciliatien Officer

(Centrel), Labour InSpectdrs(Central) and Jr, Labour

Inspectors(Central). - (A



12 The present strength and set up of CIRM.is as

f‘o]_lous :-

ng,No.  Neme of the post No., of  3cale © Remarks
: santioned
nosts
14 Chief Labour .
Commlsbloner(Centrcl) 1 Rs. 2250-2500/ )
Ree 2500-=2730 ;
‘ (held by IAS
i Officer). )
7 Jt. Chief Lsbour ,
- Commissioner(Central) 1 Rse 2000-2250
3 Dy.Chief Labour 4 Rs. 1500-1800 ) Yet to
Comm1a51oner(c)
4, . Regional Labour 16 Rs. 1100=1600 revised
~ Commissioner(C) ,
Se Assistant Labour 69 Rse. 700-1300 )
Commissioner(C) : )
6. Labour Enforcement 159 Rs» 2000-3200 Revised "
~OfFicer(C)

134 The post of Labour Enforcement officer(Central)

’

;is'a tlasa II or a Group '8: post.. The post of Assistant
Labour Commissioner,.Regional Labour Commissibner,

Depuﬁy Chief Labeour Commissioner, Joint Chief Labour
Commissioner and Céntral Labour Commissioner ars Class I
or a Group 'A' post., The line of promotion is frgm
Labour Enforcement D%f%éer upwards in the aforesaid postSe.
The épplicants have st%ted thet it is ihe normal

and legitimate expectation of every of ficer th joins

the post of Labgur Enforcement Officer to go up the

ladder of promotion subject to his being gual ified by

1ength of service and fitness.

14, Therg..i6 a second set of officers known as Labour

Q7



Officers (Central Pool). The strength and set hp of the

Central Pool of Labour DFFicgrs is as followsi-

n5. No, Neme of the Post . Now of Posts  Scale of Pay
___sanctiocned
7 L.0s,(C.P.) _ 188 " Rs. 700-1300% -
15 There is yet a third set of officers who are under

’

the Welfare Wing  of the Ministry of Labour which is headed
by the Director Genefal(Labour welfare) who is ex—of%icib
Jeoint Secretary to th;‘Government of India., He is assisted
by & Welfare Commissioner (Head Juarters) with supporting
staff comprising of 3 Wel fare Commissioners and 5 Assistant
Welfare Comﬁissioners. The posts of welfare Commissicners
aré»held\by officers on deputétion from officers of Central

Pool Labour Gfficers and CIRM on deputation basis,

16, The merger of the'three wings, mentioned above,

was brought about by the 1987 Rules which provide for the

formztion of the Central Labour 3Service., Before the Rules

)
were made, & cadre review committee had gone into the need

'and'justification for the same.

17. . Rule 3 of the 1987 Rules provides that there shall
be constituted & service known as thes tentrél Labour Service

consisting of members specified in Rule 5. All the posts

included in the Service shall be'classified gs Group ‘A
postét Rule 5 p;ovides that personé/appointed to & duty post
under Rulé 6 and persons appointed to duty post uﬁder Rule
4(4) and Rule 7'sha11 be the members of the service. Rule

6 which deals uith‘the initial constitution of the éeruice

=



provides that all the existing dEpartmeﬁtal candidates
holding Group 'A' post in various gredes on regulér basis
on the date of cpmmencement of ﬁhese\rules shafl be deemed
to be eppointed to the corresponding duty.post and the grede
of the Service in e substantive or ofﬁicigting‘c§pacity,'8§
the case may be, As regards future maintenance of Service,
.it has been stipulated in Rule 7 that appointments to the
various grades‘of the Service shallibe made in acceordance
with the method of recr;itments, figlc of promotion;
minimum qualiFyiné service in'tha next louer‘grade and
other eligibility conditions for appointment by-promotion
or transfer on deputetion, as the case ﬁay be, as
specified in Schedule 11, The seléction o% officers on
promotion sﬁall be made on the recommendation of the

. Departmental Promotion Committee edwstituted in éccardance
with Schedule 111, The educatim al ana other qualificatiom
EXperiehce and>age limits for appﬁintment by direct
fecruitment to Grade V (Assistant Labouf Commissioner)
(Central)/Labour foicer (Eentral Pdol)/ﬂssistant wel fare
commissionér) of the Service shall be as Spécified in
ochedule IV.‘

18, | Rule 9 which deals with seniority provides that

thg inter se éeniority of the officers appointed to the

various grades mentioned in Schedule I at the initial

A
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constitution stage of the Service under Rule 6 shall be

determined according to the length of reguler continuous

'_sérvice in the grade subject to the maintenance in the

respective grade of the inter se seniority of the officers

recruiteé under the Rules mentioned in Rule 2(c).

19, The broviso to Rule 9 reads as follouwsi-
u(i) Rssist58§ Labour Commissioner (Central)
L | ahayur UfFlcers snd Assistant

Welfere Commissiomers shall be
equated but, however; s11 Assistant
Labour Commissioner (Central) holding
such posts on or before the 313t

day of December, 1872; shall be

en blec senior to Labour Officers;

(ii) Senior Labour Officers and Regional

| abour Commissioners (Central) shal?l
 be equdted but however all the

Regional Labour Commissioners
& (Contral) holding such posts on or

before the 2nd day of March, 1980,
shall be.en bloc senior ta Senior
- Labour Officers; and

(iii) Welfare- Commissioners and Deputy
Chief Labour Commissioners sha'! he
equated, ¢

20, - Ruls 9.Fufther provides that officers appointed
at the initial constitution shsll be senior to those
appointed subsequéntly. The seniofity of the officers
appoinfed to fhe Service sfter the initia] constitution
shall be determined in &accordance uith the provisions
contzined in the Department of Personnel & Training

ﬁN N0.22011/7/86_Estt;Adated 3.7.19686, as amended from
time to time.

21. Rule 17 which deals uith repeal and saving
provides tﬁat the Rules mfde‘in respect of recruitment

of the Labour Officers(Central Pool) and the Labour

Commissioners are repeaded,

X7
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22. Schedule 1 to the 1987 hules provide that the
Centrel Labour Yervice Group 'A' consists of 221
permanent posts and 118 temporary posts in the fellowing

5 grades s-

Grade 1 : Chief Labour Commissioner
(Central)
Grade 11 ¢ Joint Chief Labour

Commissioner(Central)/Chief
Advisor (Labour Welfare)

Grade 111 : Deputy Chief Labour Commissioner
(Central)(Welfare Commissioner)/
Director(Training)/Deputy
Advisor(Labour welfare)

Grade 1V Regional Labour Commissioner
' (Centra1l)/Senior Labour Officer/

Deputy Director (Training)
Assistant Labour Eommiséioner
(Central)/Lebour Officer/
Assistant Qelfare Commissicner

Grade V

23, . Schedule IV to the 1987 Rules prescribes

uniform acucational and other-qualificétions, experience

and age limit for direct recruitment to Grade V (Assistent
l.abour Commissioner) (Central)/Labour Commissioner/ﬁssistenf
el fare Commissioner of the Central Lsbour Service.

24, Thus under the 1987 Rules ﬁhe distinction beﬁueen
the three erstwhile sets of officers hes been done away with
cnd there is interchangebility in the posts that may be held
by the officerée

25, The applicents contend that they are specialists
and more gualified than thdse'belonging to the erstwhile two
other streams and that the integrstion of the éhree streams

into one is violative of the 'provisions of Articles 14 and

16 of the Ccnstitution. As against this, the respondents

have contended that Assistant Lzbour Commissimners/Regional



Labour Commissioners snd Lebour Officers/Senior Labour
‘ \

Officer have almost similar functions, i.e., lmplementation

" of bLebour Lauws, Labour Welfere and Maintenance of

IndustriaIARelations though they have different areas of
operetion,

26, It is now well. settled as a.resultfof the
decision of the Supreme Court in Kishan Mohén La]l Bakshi
Vs, Union of Indis, AIé 1662 SC 1139 that Afticle 16 and
a fortiori also Article 14,d§ not ferbid the creqtion of |
different cadres for Government service and if that ;s.so,
equelly these tup thicles_cannot stanq in the way of the
State inteyrating different cadres into one cadre. It is

entirely a matter for the State to decide whether to have

"different several cadres or one integrated cadre in its

services, Thst is the matter of policy which does not
sttract the epplicability of the equzlity clause.. The

aforesaid vieus were reiterated by the Supreme Court in

L | ‘ /
Reserve Bank of India Vs, N,C. Pal-iwal, 1977 SCL(L&S)

82 at éé.

27, © In V,T. Khenzode Vs, Reserve Bank of Ihdia,
1982 SCC(L&S) 147 at 167,-the_5upreme Court has‘observea
as followsi- |

"  Nocscheme governing service msiters can be
fool=proof and some section or the other of
employees is bound to feel aggrieved on the
score of his expectetions being felsified or
remaining to be fulfilled., Arbitrarinessy,
irrationality, perversity and m&la fides will
of course render any scheme unconstitutionel
but the fact that the scheme does not satisfy
the expectations of every employse is not
evidence of these',

SO
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28. Tothe same effect are the observaticns of the

Supreme Court in Reserve Bank of India Vs, Sehasranamsn,

1986 SCC(LaS) 547 at 568 and 569, The Supreme Court

observed that in most of the service conditions, it 1is

‘diFFicult‘to evolve an ideal set of norms governing various

conditions oFbseruice and in grey area, where service Kules
operated, if more than one view is possible, without sacrificin
gither reeson cor common sense, .the ultimate choice has
necessarily to be conditioned by seversl considerations
ensu:ing justice to &s many as possible and injustice to

as few,

29, In the instsnt case, the aforesaid observations
made by the Supreme Court would apply with egusl force.

It may be that the creation of the Central lLabour Sesrvice
may &ffect the chences of promotion of some of the officers
but it has to be borne in mind that mﬁre chances of promotidns
are not conditions-of service,
30, . Wwe do not considsr it necessary to go inte the
verious other cﬁntentimns advanced by the appliconts as we

' infraction ¥
have come to & conlusion thet there is no / of Articles
14 and 16 of the Constitution and that the President 1is
competent to meke the 1987 Rules regarding the constitution
of the‘Central Labour Service., Wwe, therefore, sse no merit
in the present spplications &nd the same are dismissed,

There will be no order &s to‘costs.‘

Ltet a copy of this order be placed in both the case

files,
| e
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