
In the-Csntral Administrative Tribunal

Principal Bench, Naw Delhi

Rsqn. N@g.i

1. 0A-2B8/87

Shri Om Prakash Varma

V er sus

Oate; 15. 1. 1993.

Ao pi i cant

Delhi Adminiatratisn & Ors, Hespendents

2. OA-384/87

Shri Raj Kumar

Union of India through
Lt, Gevornsr & Others

Appli cant

Mevsus

,,,, Respendants

Fur Applicant in 1 above »••• Shri Zi»C» Manian, Adv/tscate

Fsr Respondents 1-3 in 1 above.,.. Shri B.R, Prashar, Advocate

Far Rsspejndsnt M©,4 in 1 above.,.. Shri B.a. Srivastava, Adv«cs

Far Applicant 2 above Shri.B.B. Srivastava, Advica

Fcjr respandenta 1-3 in 2 abovt.... Shri B.R» Prsshar, Advtscats -P:

For respondent 5 in 2 above .... Shri O.C. Madan, Advocate

C0RA5*l! Hen'ble Mr. P^Kp Kartha, Uace-Chairman .
Han'ble I^r. B,N. Ohssundiyal, Administrative Wcmb,

1. Whether Reporters af local oapsrs ^nay be alleuJed te sse
the judgement?

2. Te be referred ta ths Reperter csr not? ^

(Judqsmant af the Bench delivered by Hsn'ble
i^lr. PeK. Kartha, \/i ce-Chairman;

As the issUBS invalved-in these tu9 applications ar«

ad te daal uith thorn in a ceffimtninter-cannactsd, it is prepos

j udgement,

a . . • 2, • !
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2, Uo have5 gone through the racards of the Case

ca.refull.)' and have haard the learned counssl For both the

parti 3S, The rasossndents hav/e al sa placsd before us the

relevant files which ua have carefully psrused. In

OA-288/87 , the applicant has challenged t ha appaintnient ef

Shri Raj Kumar (respondent N@,4) as Senior Dental i^lechanic,

Gverlnoking his claims. In OA-384/87, Shri Raj Kumar, uhe

is the applicant, has challsnged t h® appointment esf Shri R»L,

Ojha (respandent N0.4 therein) ts the post sf Seniar Oantal

Hygienist, ignoiring his claim,

3, At the Dutset, it may bs statad that Shri l/erma, vjh©

is the applicant in OA-288/87, v/o lunt ari ly rstirad from

Gsuernment service during the pendency (sf the applicatisn

u.s.f, 5,6, 1992 vjhile uerking in the post of Dental Mechanic,

4, Shri l/srma, whs is the applicant in OA-288/87, had

ijorksd as Oantal Tschniciah in i^sdical and Health ServicBS,

Rajasthan, from 1960 te 1975. Ha apolied for the post sf

Oental f^gchanic in the Iruin Hospital, Delhi (which was

rs-named as Lek Nay ak 3ai Prakash Narain Hssoital) and

uas appainted @n an a^ h££ basis as Dsntal S^achamc en

7,5« 1975. He uas confirmed in the sad d ptast u.e.f, 4,8,78.

One past ®f Senior '̂ lechanic uas created in 1986 in the

(viaulana Azad Hsdi cal College,. New Delhi, and recruitment

rules for the said post uera notified en 3,7, 1986, According

tQ the racruitment rules, it is a selection past and it is

• « « * 3e * t
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ta bs fillsd by pramotion, failing uhich, by dirsct

recruitment. Dental (Mechanics having fiva years' regular

ssruica in the grads^ are eligible far premotian. The

applicant fulfilled ths Hsducational and athsr qualifies-

tiisns prescribed fer ths pest of Seni®r Osntal Hschanic.

^ccsrding to the saniarity list sf Dsntal Machanics

published'in 1986, Shri Ram Dass f-^alhetra is at serial

N®, 1, Shri -S;sty-£ Prakach- at ssrial Me. 2, and the applicant

at serial N®, 3, Shri flalhetra did not psssess the minimum

fiducatisnal qualificatians prescribed fer the post of

Senior Dental Mschanic,u hi ch is matri culat ian 'jith Scienc# v

S OhJ
frem a racagniasei Beard, He is a nsn-matric. Shri Satya

Prakash and ths applicant are eligible fer prgrngtinn tm the

post @f Ssnisr Dental Mechanic, The grievance of the

applicant is that uhen the O.P.C, met on 23. 1. 1987, t®

consider ths suitability of a persen for pramstion te the

post af Ssnisr Dental Mechanic, he uas overleeked by tho

Q.P.C. uhich rscsmmendBei the aPpeintment ©f Shri Raj Kumar

(rsspandant Ns.A in 0A-288/87)and the applicant in 0A-3B4/87)

far ar^ h@ c pramQtien te the oast of Senisr Qental Mechanic.

Accar^ing ta the applicant, the name af Shri Raj Kumar

dcses n@t figure in ths senierity list of Dental flechanics.

His name figures in tha ssni«rity list ©f Dgntal Hygienists

prepared by the respendsntg. In vieu ©f this, Shri Usrma

. .
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has called in quastisn the salectisn of Shri Raj Kumar

ts the post of Senior Dental Mschanic as he uas not

in t ha lin® af prsmetisn te the said post,

5. One psst sf Senior Dental Hygisnist uias al se created

by the respandants in 1986 and the recruitmant. rules were

notified an 1 2, 5, 1986, It is a selection psst. The past

is te be filled by promotion, failing which, by direct

recruitment. Dental Hygienists having fiue years' regular

in the grade, is eligible for protnratien,

6, Shri Raj Kumar (applicant in OA-384/87.) uas appointed

as a Oental Hygi-nist cin 7,9, 1968 in the Irwin Haspital

('LN3P Hospital), Shri R.L, Ojha (respsndent Nffl,4 in

DA-384/87) was also appsinted as Oental Hygienist in the

said Hfflspital on 10,8.1971, Accerding ta the senisrity list

published by the rsspondents, the applicant figured at

serial N©,1 and Shri Ojha figured at serial Wb, 2, There

tuo

uere f>nly£pental Hygienists in the Hesbital, Shri Raj Kumar

fulfils the educatienal and other quali fi catian s required for

•remotien ta the post of Senior Dental Hygienist as he possesses

nriatriculatian uith Science fram a rscognisad Board and has

unriergsne Dental Hygisnist Course from a racognised insti-

tutisn, Houever, when the D,P,C» met in 1906 to cansider the

suitability of a persen t® be appointed t® the pest sf Sanisr

Oental Hygienist, Shri Ojha (respendent No.4) uas selected
•y



fer appaintmsnt in nrofarBncs ta Shri Raj Kumar, The

O.P.C. , hous^er, abssrv/ed that Shri Raj Kumar had bean

uorking as a Oontal Mechanic since 7.9, 1958, that ha had

passed tha Dsntal Mechanic Course, and that ha might

aoerg pri at ely be assigned int er se sfsnisrity against the

Oental flechanics and not afnongst ths Oental Hygisnists.

In DA-384/87, Shri Raj Kurnar has challfflngad the appeintment

to th» past Bf 3-ninr Dental Hygisnist of Shri Ojha, uh«

uas jun-isr te him in the saniority list,

i

7, ,_/It is partinsnt ta rnsntion that there is only ana past

sf Seniar 0 ant al fiechanic and one post ©f Senior Dental

Hyqienist ta which'-bhg oeirsons bslonging te tha feedar cadrs

Can loak forward te by uay ef prornQticn, In the instant

cssB, uhen these tuo posts uerg crsatsd in 1986, both sf tham

have gsne to ths officers who are borne on the seniority list

0f Oental Hygionists,

R, The laarned csunsel for tha applicant in OA-288/87

submitted that ths O.P.C, d telib er at sly fav/eursd Shri Raj Kumar

and Shri Ojha, uhs belongsd t@ ths stream Qf Dental Hygienists

and ignored the strsam tsf Oantal fischanics, te which Shri Vf srma

belonged. Ha submitted that out of shear frustration, he~ ssught

voluntary retirement,

9, As against the abevs, the learned counssl for the

applicant in CA-384/e7 argued that Shri Raj Kumar had, in fact.
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wsrksd as a Dental [Mechanic right from the v/-ry inceptii

in 1968, uhsn ho jeinad the Hsspital thsugh his nams figures

in the ssnierity list ef Dental Hygisnists, According te him,

tha salsctian of Shri Raj Kumar by the D.P.C. uas ualid as he

fulfilled the quaiif i catisn s anrJ axpsrience prescribed f®r the

p®st of Senier Q-ntal Rachanic,

10, Aaart fram ths .asssrtians mads by Shri Raj Kumar in his

aoplication and the respondents in the ceunt ar-af f id auit s

filad in these casss, thsrs is nsthing on record tu indicats

that Shri Raj Kumar ugs, in fact, assignad the wotk ef Dental

i-^echanic from 1968 snuards. This O.P.C, for ths pcjst of Senior

Dental i^lechanic and Senier Dental Hygienist met ©n tha same day

(23« 1, 1987) and both S/Shri Raj Kumar and Ojha, belonging t© ths

stream of Oantal Hygienists u er e selected far appeintment t« the

premotisnal pasts. The minutes of the O.P,C, relating te the

oast 0f Senior Dental Nschanic indicate that the O.P.C. prscesded

en the basis that ths suitability has t® be adjudged on the

nan-SBlactian methsd. The O.P.C. had before it the particulars

of ths thrje0 seniermast departmental candidates UErking as

Dental Mechanics, including that of the applicant. It had alsa

bsfore it the name of Shri Raj Kumar, Th.a D.p. C. found that the

senisrmast amongst tha Dental Mechanics uas not suitable and

did not possess the othar requisite qualifi catisns prescribed

for ths post of Senier Dental i^lschanic. After scrutinising tha

(L.
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C.R# <i«ssiers, th? D, P.C. recemmandad Shri Raj Kumar fisr

prsmstian'te th? p^et of Scsnicjr Osntal Mechanic, The D«P,C.

did not state that on a compar at ivy b assassmont ©f the

csnfidantial reports, Shri Raj Kumar uas te be given higher

grading nvar ths othsr dapartmsntal cgndidatas belenging te

the stream af Osntal Plechanics,

11, That apart, the 0,P,C, had ne cempistgnce t® fix the

j-lt gi* s»_ ssniority among thfs Oental Plschanics b/ int ar pslating

tharain the name 0F Shri Raj Kumar, uhos® name figurss ®nly in

ths seni©rity list of Dental Hyqisnists, on the ground that

he had uerkad as' a Dental nechanic from 1968,_ Any rrauision

of seniority uithcut giving an op oort unity ta the Dantal

Hechanics to maka rsspressntatinn or ©bjscticn, will not bs

lag ally sust ain abl >•,

12. In the c®nspBctus of t.he facts and ci r cumst an C9s sf

the case, us ars of ths opinion that tha D.P.C, pr©c3«dings

dated 23, 1, 1987 -r elating to tha consideration of persons fcDr

promotion tcj ths postsaf Senior Dental Mechanic and SEsnier

Osntal Hygienist, ara liablg to bs quashed. In the cas® ef

Ssnier Dental r-lschanics, ths O^P.C, had uronqly cansidered ths
^ "Rcvj!

nams of Shri Kumar by interpolating him in the seniority

list Elf 'Jsntal T'lechanics, In the cas® of .Ssnior iJental

Hygienists, the D. P, C, had uir©ngly ignsrsd cansidaring

Shri Raj Kumar f©r the said pest on ths ground that hs uill

...,8..,
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be appsintod as SeniEr ^0 ©nt al Mechanic,

13. Euen though the strict lf3gai position is uhat is

stated absus, ue da not csnsidar it appropriate at this

stage ta set asida and quash ths prscaedinqs of ths
/

O.P.C, as Shri Uermaj the applicant in OA-288/87, has

already retired frem Gsjuernmsnt service vsluntarily, Th®

intsrsst ef justice and aauity uould rgquirs to give him

thB benafit of notisnal premotion from 23. 1. 1987, when

oc- "^4
ths O.P.C, approved awM Shri Kumar and Shri Ojha

for the posts of Senier Dental Hechsnic and Ssnier Oental

Hygisnist, r espectiv ®Iy« In the facts and cir cumst an ess,

uir3 da not, hcueugr, csnsider it appropriate to giue tn-

Shri ^/erma the difference in pay and allauancss fr©m

23, 1, 1987 to 5, 5, 1992, when hs voluntarily retired from

GevsrnmBnt servica, Houever, his pay and allsuancss

should be notinnally fixed in tha seals of Senior Dgntal

Mechanic, including the incremsnts that ha uould have

drawn during the said psried, had he centinued in service.

On that basis, the respondents shall rafix the pension and

other retirament benefits admissibla to Shri Usrma, the'

applicant in OA-280/8? and issue nscessary ordsrs in this

behalf . sxpaditiously and preferably uithin a perigid gf three-

t hs f

mon ths fr®m ths date of receipt of this ordar, OA-288/87 and

OA-304/87 ara disposad of accordingly, Thers uill be na ordgr

SS to CBst s.

Let a copy ©f this srder bs placsd in both the cass fil

• ai) ' .ai ^3
J

{B,N, Ohsundiyal} ' (Q
Ad mini st r ati V9 llambsr

.(P,i<. Kartha)
Vi c&-Chair man (Judl,)


