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* (Judgement of the Bench delivered by Hon ble
Shrl P.K, Kartha, Vlce-Chalrman)

The appllcant ‘who has been work;ng ‘as Asslstant o
Dlrector-ln the Office of the Central:V ater Comm1551on (CJC).

filed this appllcatlon under Sectzon 19 of the

: Admlnlstratlve Trlbunals Act 1985 agalnst Union- of

India represented by the Secretary,: Nhnlstry of Water .

~ Resources, Chalrman, Central %ater Comm1551on and the

Chairman, U.P.S.C., praylng ;nzwr‘alia that the 1nter se _‘

seniority list of officers in’ the grade. of A551stant
(“.D/AQE) '
Director/Assistant Exeoutlve hnglneerZas on 1. 6.85

‘circulated by the Office Memorandum dated 12 9 85 and

the promotions on the basis of such. Senlorlty llst should f
be quashed. He has further prayed that he should be
promoted to the grade of Deputy Dlrector on the ba51s ;' -
of the rev1$ed seéniority list adg?ii‘sﬁduld be glven all

consequentlal benefits from the due date of promotlon as -

ADeputy Director.

© 2. . The application was filed in the Tribunal on .

29.12, 1986.;,Dar1ng ‘the pendency of, the appllcatlon the

appllcant has been promoted to the grade of Deputy Dlrector

“with eftect from 23111 1987.

3. The: respondents have filed thelr counter afrldav1t

and the appllcant has flled hlS rejoinder. Both partles have
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filed their wrltten submissions andA§tated that they do not

wish to make oral arguments and that a deC151on may be given

on the b351s of the pleadings and wrltten subm1531ons.

4. . The facts of the case in brlef are ‘as . follows. The
appllcant was appointed as Extra—A351stant Dlrector/A551stant

Englneer in Central Water Comm1551on through the U.P,S,C{

with effect from 1;3.1973 in the pay scale of Rs.650-1200.

In accordance with the provisionsof Rule 13 of the Central

" Water Engineering (Class II)-Serviceﬁ Rules,i964, the posti

- of Extra Assistent Director/Assistant Engineer were required

to be filled 100 per cent by promotion from persons working
in the Grade of(a) Design Assistants(Engineering),(b) Researct
Assistantf‘(ﬁngineering) and (c) Supervisors in the ratio:’

‘_5'-\.»““\ §

of 66=2/3 per cent and 33-1/3 per cent between Gradutﬁe:g.

Englneers and Diplomaxyolders. No quota had been prescribed
for filling up of the post by direct reGRUifHentsSub Rule(5)
e N e s I !
of Rule 13 provides that if suitable officers are not
available for promotion,the.post may be filled by selection
through the U.P.S,C, As pointed out above,the applicant
was appointed as Extra Assistant Director/Assistant Engineer
through U.P.S5.C, with effect from 1.3.1973.}

the v
S The applicant  has contended that[combined seniority

‘1list of Extra Assistant Directors recruited through U.P.S.C,

and promotions made from graduate and diploma holders quota
had not been finalised till 1981. Eg?ﬂﬁﬁin the seniority

ist i f R e '
list issued on 1.3.1981, several anomg%&gﬁggiiiﬁ%thereby

depressing the seniority of the applicant by about 30

positionse

6. - As against the above, the respondents have contended
that they broughti§§§%;g;niority lists of Extra Assistant Dir-
ector/As§istant Engineer as'on 1,1,7%, 1.4.78, 1;4.79 and
1,3.1981., Copies of the seniority lists have been produced
before Q#. The respondents have contended that there is no
ano@égyin the seniority list as on 1/3.1981 and that the

rank of the applicant‘at Serial No.l63 in the seniority
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list is correct.

Te It_is-pertinent‘to mention here that the‘appiicant

has'not indiéated in his written<sﬁbmissionéas to how the

impugned senlorlty llst 1ssued on l.3. 1981 was defectlve.
8. The applicant alongwith 38 others was promoted to B

the Grade of Assistant Director on ad-hoc basis on 31.3.78

_Aby.Office Order dated 31.3,78, copy'of which has been set out

in Anmnexure P9 of the paper-book. Inpara 1l of the said
Office Order it had been stated"thaf‘tﬁe promotion is on
ad-hoc basis for a period of six months with effect from
31.3478 or frqm the date they take over charge of.the higher

post 6é§till regular officers become available, whichever

is earlier.®

Para 2 of the office order stipulated that ™the

!prbmotion of the above mentioned officers to the post of

Assistént Dipecﬁor/AsSistént Executive Engineer in the
Commission @ill be in the nature of a purely local arrange=~
ment and will not confer on them any right for claiming
seniority for promotion to the grade of Assistant Director/
Assistant Executive Englneer in the Central “ater Commission
on f} regular Basid, /) '

9. The applicant has stated that he continued to work

as Assistant Director from 31.3.78 without anyrkﬁ%?k in] 3
service. He drew annual increments also and was never
revérted. He Was appointed to the post of Assistant Director
on regular basis with effect from 9.8.1982. |

104 The applicant has contended that no ééniority list

of Assistant Difectors was puhlished from:the year 1981 %o
1984y However, the seniority list was published in
September,1985 wherein the applicant's position was shown
below thé'Assistant Directors regruited'through the U,P.S.C,
later than 31.3.1978, The ;aid seniority list has been
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given in Annexure P17 of ‘the paper-book. The applicant
has contended.that 1nter se-seniority between the DPFC
o N

{’M—-q
and UPSC(WXQ\qrecrurted ) Assistant Dlrectors was fixed
wrongly on the principle of rotation of vacancies even

v~ principled- .
théﬁgh‘xquotaLfalled from March,1975 to August,1982.
1l. As against the above, the respondents have contended
that the seniority list published in September,l1985 was
prepared. in accordance with the general principles for
determining of seniority in the Central Services contained
in the Annexure to the Ministry of Home Affairs O.M.
No.9/11/55-RPS dated 22.12.1959.. Para 6 of the Annexure

to the said Office Memorandum provides that "the re1€E§§£“j

a e
seniority of direct recruits and of promotees shall be
determined'according to the rotation of vacancy between
the direct recruits and promotees which shalljbe based on
the quota of vacancies reserved for direct recruitment
and promotion respecfively in the Recruitment Rules,"

124 The respondents have referred to the provision of

- the Central Water Engineering (Group A) Services Rules,1982

which came into force from 10.4.1982:;Rule 7 of the said
rules provided that 60% of the vacancies are to be filled
by direct recruitment and 40% by promotion. Prior to

10th April,1982 appointment to the Central Nater‘Engiﬁeering
(Group.A) Services was regulated by the Central @ater |
Engineering (Class I) Service Ruleé,l965, according to which
60 per cent of the vacancies were to be filled by direct
recruitment,25 per cent by promotion and 15 per cent by
deputations Since officers coming on deputatién were not

to be assigned any seniority, the seniority list in respect
dw”%

wof dlrect
A

recruits and promotees only. According to para 6 of the

of A551stant Directors/Assistant Engineers cnn51se

Annexure to the Ministry of Home Affairs O.M. dated 22,12,59,
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the relative seniority of direct recruits and promotees
is to be determined according to rotation of vacancies
between the direct recruits and the promdtees which is
based on the>quota of vacaﬁcies'reserved for direct
recfuitment and promotion respectively in the Recruitment
Rules, According to the'said general principles of
seniority, thé vacancies earmarked for a particuiar
quota did not lapse. All the officers including
promotees/direct fecruits have been'assigned the correct

position in the seniority list of Assistant Directors/

. Assistant Engineers as on l.6. l§35.

’\%\

13. The respondents have further stated that the

general principleés for determining the seniority of

various cétegories of pérsons employed in the Central
Services were reviewed by'the Department of Personnel

and Tralnlng in their 0.M. No. 35014/2/80-Estt (d) dated

74241986, Accordlng to the O.M., dated 7.2. 86, the practice

of keeping the slots for direct recru1tm]A551stant
Dlrectors/A551st;§€7f§32§2égg in the seniority llst as

on 1.6.85 will have to be left vacant till the direct
recruitif Assistant Directors fromﬁ%%mbined Engineéring
Services Examination 1986 joined £he Commission as the
recruitment action for direct recruits in the grade of

Executive©
Assistant Dlrector/A551stant/Englneer through the Gomblned

f)

‘Englneerlnngerv1ce(Examlnatlon 1986 was initiated prlor

£/
to the issue of the O.M, dated 7.2. 1986, The respondents

have added.that while following the said general principie
of seniority, where fhere was delay in direct recruitment
or pfomotion or where enough number 6f direct recruits

or promotees did not become available, the slots meant

for particular quota which could not be filled up, were
required to be left blank and when direct recruits or

promotees become available through later examinatiomsor

+ selections, :8uch- . persons occupied . the vacant slots,
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thereby became senior to persons who were already working
in the grade oD:regular basis., In the case of AD/AEE in the
CliC, enough number of direct recruits did not become available
through Combined Engineering Service Examination conducted
by the U.P.S.C, and the slots meant for them have been left
vacant .in the said seniority. list. Thus the seniority list
of 4Ds/AEEs drawn as on 1.6.1965 and circulated vide GilC's
Memo No.15/3/84-E-III, dated 12.9.1985 was in order,
Promotions made to the grade of Deputy Director/Executive
Engineer on the basis of the said seniority list in the
grade of AD/AEE as on 1,6.85 were also in order,:

14,  'The applicant has contended that he was depressed

in the seniority position in the grade of Extra Assistant
Director by about 30 pesitions. In view of this his position
in the Assistant Directors grade also came to be depressed
by about 75 positicns. No DPC for promotion from the post

of Extra Assiétant Directorfﬁo Assistant Director was
conducted between 19.3.7% to 9.8.1982. Hence the DPC

quota remained unfilled even though vacancies of Assistant
Directors were available throughout this period. However,

the U.P.5.C, quota posts werée filled during this.period.

"All the DFC quota posts were reckoned to have been filled

only from .9.8.82 i.e. the date of conducting DPFC for
, :
promotion to the srade of Assistant Director and the applicant

i

also was given this date of regularisation. Added to this,
the COntinuous officiation of the applicant in the Jrade
of Aséistant Director since 31,3.78 was also not reckoned
in fixing this seniority and the rotation principle was
wbongly aopplied. This resulted in adjusting the applicant

alongwith the UPSC recruits to the post of Assistant

Director joining subsequent to 31.3,1978. The position,

[o3]
[#)

according to the seniority list of Assistent Directors
on 12,9,1985, was that the applicant who was Assistant

Director since 31.3,1978 was shown junior to Assistant
O .
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Directors who joined in 1983, 1984 and 1985 through the
U.P,5,C, Based on suchan incorrect seniority list of
Assistant Directors as on 12.9.1985, further promotions

to the grade of Deputy BDirector were made during 1986 and

onwards,

15. The applicant has aléb contended that in accordance
with Rule 26(2) of the Central Water Engineering (Class I)

Service Rules,1965, half of his EAD grade service should
been ™~ \ .
have/reckoned as equivalent service in A,D. Grade for

purpose.. of eligibility for promotion to the grade of
Deputy Rirector. Rule 26(2) of the 1965 Rulss reads as
follows:

"26(2) No officer shall be eligible for promotion
"under sub-rule (1), unless he has rendered service
for not less than 44 years in the grade of Assistant
Director (Engineering¥ or Assistant Executive
Engineer or Research Officer(Engineering).

Provided that field experience at a suitable
level shall be an additional qualification for
promotion under this rule and such experiencs may
be made an essential qualification in consultation
with the Service Commission if and when Government
deems 1% necessary to do so;

Provided also that service in the grade of
Extra Assistant Director (Engineering) or Assistant
Enginéer or Assistant Research Officer(Engineering)
to the extent of one~half of each completed year
subject to a maximum of 2% years shall be treated
as service in the grade of Assistant Director
(Engineering) or Assistant Executive Engineer or
Research Officer (Engineering) for computing the
prescribed length of service in the latter grade
in the case of officers of the Central Water
Engineering (Class I1I) Service appointed to the
Service under Part III or Part VI of these rules
or under rule 25 for the purpose of eligibility
for promotion under this rule." .

16, As ggainst the above, the respondents have contended
that the seniority list of EAR/AE as on 1.3.1981 was drawn
in accordance with the principles laid down in the Ministry
of Home Affairs O.M. dated 22.9.1959 and was correct. They
have also contended thaﬁ half of the service rendered in
the grade of EAD/AE was not required to be computed towards

eligibility for promotion to the grade of Deputy Director/
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Executive Engineer in CWC,i They have relied upon the
provisions contained in the Central Vater Engineering
(Group "A) Service Ruies,l982 which were promulgated

on 10.4.1982, The Central Water Engineering GBroup A)

Service Rules,1965 relied upon by the applicant: Wasq

5 gt~
~ g

repealed by the 1982 Rules. According to the 1982 rules,
the minimum qualifying service for promotion to the grade
of Deputy Director is that the officer in the junior scale
should have rendered four years regular service in the
junior scale (i.e;vAD/AEE);

17. #g have carefully gone through the records of the
case,' ‘he main issue arising for consideration is whather
the seniority list of Assistant Rirectors as on 12.9.1985

(Annexure P17 of the paper=book) is legally in ordersy

‘The stand of the respondents is that it has been correctly

drawn up in accordance with the general principles for
fixing of seniority laid down in the Ministry of Home
Affairs O.M, dated 22.12,1959. In the written submissions
of the respondents, they have, however, referred to

a subsequent decision taken by the Department of Personnel
and Training according to which the general principles

of seniority issued by the Ministry of Home Affairs on
22.12,1959 were 'hodified and an office memorandum was
issued 6n 7.2.1986. This O.,M. refers to the manner of
determination of seniority as laid down in the Oi dated
99.12.1959 and the practice followed thereunder for
fixation of seniority between direct recruits and °
promotees. The slots meant for direct recruits or
promotees which could not be filled up were left vacant
and when direct recruits or promotees became.available

through later examinations or selections, such persons

-occupied the vacant slots, thereby became senior to persons

who were already in the grade on regular basis. In some

cases,where there was short-fall in direct recruitment
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in two or more consecutive years, this resulted in

direct recruits of'Subsequent years taking sehiority

over some of the promotees with fairly long years of
service already to their credit. In -the O.M, issued on
7.2.86, it has, therefore, been stated that this matter’
had come up‘for 9onsideration in various court cases.

The matter was aiso discussed in the National Council.

It was, therefore, decided that in future while the
principle of rotation of quotas will still be followed

for determining the inter-se seniority of direct recruits
and promotees, +the present practice of keeping vacant
slots for being filled up by direct recruits of later
years, thereby giving them unintended seniority over
promdtees who are already in positionhwould be dispensed
with, Thus, if adequate number of direct recruits do not
"become available in any particular year, rotation of quotas
for purpose of determining seniority would take place only
to the extent of the available direct recruits and the
promotees. In ofher words, to the extent direct recruits
are not available, the promotees will be bunchedltogether
at the bottom of the seniority list, below the last

. position upto which it is possible to detérmine séniority
on the basis of rotation of quotas with reference to the
actual number of direct recruits who become available, The
unfilled direct recruitment quota vacancies wéuld, however,
be carried forward and added to the corresponding direct
recruitment vacancies of the next year(and to subsequent
yeabs Qhere necessary) for taking action for direct
recruitment for the total number according to the usual
practice. ‘hereafter, in that year while seniority will

be determined between direct recruits and promdtees, to the
extent of the number of vacancies for direct recruits

and promotees as determined according to the quota for



for that year, the additional direct recruits selected
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against the carried forward vacancies of the previous year
would be placed en=block below the last promotee or direct
recruit as the case may be, in the seniority list based
on the rotation of vacancies for that year. The same
principle holds good in determihing seniority in the
‘event of carry forward, if any, of direct recruitment
or promotion quota vacancies (as the case may be) in the
subsequent years.
18, The O,i, dated 7.2.1986 has given an illustration
as to the manner in which the seniority has to be determined
between the direct recruits and prdmotees under the new
system. The illustration is as follows: -
"ihere the Recruitment Rules provide 50% of the
- vacancies in a grade to be filled by promotion
and the remaining 50% by direct recruitment, and
assuming there are 1O vacancies in the grade
arising in each of the years 1936 and 1987 and
that 2 vacancies intended for direct recruitment
‘ remained unfilled during 1986 and they could be
filled during 1987, the seniority position of the

promotees and direct recruitments of these two
years will be as under: =-

1986 1987
1. P1 9. Pl
2. D1 10. D1
3. - P2 ' 11. po
4y D2 12, - D2
5, P3 13. P3
6. D3 . 14, D3
7. - Pa , 15. P4
" 8. P53 16, ‘D4
17. P5
18, D5
.1.9.' N D6
20v D‘?':

19. " Para 7 of the O.i, dated 7.2.86 provides that

the orders contained therein shall teke effedt from 1.3.86.
dowever, it has been stipulated that seniority alread§

. determined in accordance with the existing principles

on the date of issue. of this order will not be reopened.,
In respect of vacancies for whibh recruitment action has

already been taken, on the date_of' issue: of this order
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either by way of direct recruitment or promotion,

seniority will continue to be determined in accordence

with the principles in force prior to the issue of this O,M.
20. The admitted factual position in the instant case
is that the appliéant who was promoted to-the grade of
Assistant Director on ad hoc basis with effect from 31.3.78
continuéd‘to work in that post without any break in service
and was appointed to that post on regular basis with effect
from 9.8.1982. The recruitment rules provided that 60 per cen
of the vacéncies are to be filled by direct recruitment and
40 per cent by promotion. However, the DPC quota remezined
unfilled between 19.3.75.to 9.8.,1982 during which period no
DFC for proﬁotionf&é§=the post of Extra Assistant Director
to  Assistant Direcégf was conducted. Vacancies of Assistant
Director were available during this period. The UPSC quota
were filled during this period. All the DPC quota posts
were reckoned-to have been filed only from 9.8,1982. \

21, In the facts and circumstances of the case, we are

of the opinion that as the quota/;ota rule has broken down,

the principle of continuous officiation should be adopted

" for determining the seniority, as hhs been laid down in a

catena of decisions of the Supreme Court.
22. The. legal positiocn is that it would be open to the
Sovernment to provide for recruitment to a service from more
than one source and to reserve quota for each source;’. 1t
would also be open to the Government to provide seniority
rule relsted to rotation of vacancies. Where rota rule of
seniority is interlinked with quota rule of recruitment,

the ¥ ' "
and if /latter is unreasonably departed from and breaks down
under its own weight, it would be unfair and unjust to give
effect to the rota rule of seniority. The relevent judicial

prohouncements in this regard may be briefly recalled.

/
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23. In-A. Janardhana Vs. Union of India, AIH~1983;
2C~769, the Supreme Court had to consider the validity
of rules of seniority which were applicable to the
Military Engineering Services. The recruitment to the
service was made from two sources, directly and by
promotion. The applicant was é promotee of 1962 who
could find a place in ﬁhe seniority list only in 1989

when it would be time for him to retire. The Supreme GCourt
observed: - -

"In other words after having rendered service in a
post included in service, he is hanging outside
the service, without finding a berth in service,
whereas direct recruits of 1976 have found their
place and berth in the service, This is the
situation that stares into one's face while
interpreting the quota-rote rule and its impact
on the service of an individual. But avoiding
any humanitarian approach to the problem, we
shall strictly go by the relevant rules and’
precedents and the impact of the Rules on the
members of the service and determine whether the
impugned seniority lists is valid or not. But,

© having done that we do propose to examine and
expose an extremely undesirable, unjust and
inequitable situation emerging in service
jurisprudence from the precedents.namely, that
a person already rendering service as a promotee
has to go down below a person who comes into
service decades after the promotee enters the
service and who may be a schoolian, if not in
embryo, when the promotee on bfing promoted on
account of the exigencies of service as required
by the Government started rendering service. A
time has come to recast service jurisprudence on
more just and equitable foundation by examining

- all precedents on the supject to retrieve this

situation. " {at page 775)
24, The Court further observed that the rule continuocus
officiation or the length of service or the date of enter-
ing in service and‘continuous uninterrupted service
thereafter should be taken as the relevant criteria,
The following observations éontained in the judgement are

pertinent: - agﬂ/’

NIt is/well recognised principle of service
jurisprudence that any rule of seniority has to
satisfy the test of equality of opportunity in
public service as enshrined in Art., 16. It is
an equally well recognised canon of service.
jurisprudence that in the absence of any otner
valid rule for determining inter se seniority of
members belonging to the same service, the rule
of continuous officiation or the length of service
or the date of entering in service and continuous
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uninterrupted. service thereafter would be valid and
would satisfy the tests of Art.16."(at page 781)

25, The Court further observed as follows: -

It is, therefore, time to clearly initiate a
proposition that a direct recruit who comes into
service after the promotee was already unconditionally
and without reservation promoted and whose promotlon
is not shown to be invalid or illegal according to
relevant statutory or non-statutory rules should not
be permitted by ‘any principle of seniority to score
a march over a promotee because that itself being

arbitrary would be violative of Artlclec 14 and 16.7
lat page 786

26, In P,S.Mahal Vs, Union of India, AIR 1984 SC 1291,

there had been encrmous deviation from the quota rule on
accdunt of massive under-recruitmént of Assistant Executive
Engineers. This had led to grave distortion.’ The Supreme
Court observed that it would be difficult in such a situation
%o see how the rotational rule of seniority could be applied
consistently with the mandate of equality énshrined in
Article 14 of the Coﬁstitutiona It was observed that

"the rotational rule of seniority must obviously break

down when there is such massive departure from the quota
rule regularly from year to year leading to continuously
increasing deficiency in promotions of Assistant Executive
Engineers and corresponding excess in promotion of Assistant
Engineers.® (at page 1322) |

275! The Court observed that the seniority between
Assistant Engineers and Assistant Executive Engineers
regularly promoted within their respective quota must be
determined by the Iength of continubus officiation in
service in the grade of Executive Engineers, subject to

the qualification that in the case of Assistant Engineers
thé length of continuous officiation shall be reckoned

from the date when their promoticn is regularised by
absorption within their lawful quota. .Césed$’-

28, The Supreme Couri in P,S.Mahal%referred to its

N, K,
earlier decision imfﬁhauhan‘Vs.State of Gujarat,
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AIR 1977 SC 251 and S.B. Patwardhan Vs, State of
Maharashtra, AIR 1977 SC 2051, wherein the Court had

adopted the principle of length of continuous officiating

.service as the criterien for the purpose of determining

the seniority. lhe following observations are rélevantﬁ -

"To ‘the same effect we find the observations
of Krishna Iyer, J., speaking on behalf of
the Court in Chauhan v. State of Gujarat,
(1977) 1 SCR 1037: (AIR 1977 SC 251) ,where
the learned Judge said at page 1057 of the
report:

#Seniority, normally, is measured by

length of continuous officiating service -

the actual is easily accepted as the legal.”

Chandrachud, J., as he then was, also

reiterated the same principle when he said in

S.B.Patwardhan v. State of Maharashtra,

(1977) 3 SCR 775 at p.800: (AIR 1977 SC 2051 at

p. 2068), that "all other factors being equal,

continuous officiation in a non-fortuitous .

vacancy. ought to receive due recognition in

determining rules of seniority as between

persons recruited from different sources, so long

as they belong to the ‘same’cadre, discharge

similar functions and beafr similar Tesponsibilities
(at page ;3103

- 29. In O0.P.3ingla & Another Vs. Union of India & Others,

AIR 1985 SC 1595, the majority examined the effect of
enormous departure in the matter of recruitment to the
Delhi Higher Judicial Service according to quoﬁa and its

shadow over the inter-linked éeniority. The GCourt observed
that there is no inherent infirmity in prescribing a quota

different & —
“4.sources and in -

working out the rule of guota by rotating‘the vacancies

as between them in a stated proportion. Howev?r, instances
arenot uniknown wherein though the provision oslﬁiie_ora
Section is not invalid, the manner in which that provision
is implemented in practice leaﬁs to the creation of
disparities between persons who, being similarly
circumstanced, are entitled to equal treatment.

30. After taking note of Rules 16 and .17 of the Delhi”

Higher Judicial Service Rules, 1979, the Supreme Court

.observed in Singla's case as follows:

#"Promotees who were appointed under Rule 16 have
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been officiating continuously without a break as

Additional District & Sessions Judges for a long

number of years. It is both unrealistic and unjust

to treat them as aliens to the Service merely

because the authorities did not wake up 'to the

necessity of converting the temporary posts into

permanent ones, even after some of the promotees

had worked in those posts fromfive to twelve years.™"

. s (at page 1605)

It was found as a fact that the provision prescribing the
quota of direct recruitment and promotees was put in cold
storage for a long time. After noticing .this ugly fact,
the majority proceeded to observe as under @

"In these circumstances, it will be wholly unjust to

penalise the promotees for the dilatory and unmind-

ful attitude of the authorities. It is not fair to

tell the promotees that they will rank%ﬁuniorsto the
direct recruits who were appointed fivé‘to ten years
after they have officiated continuously in the posts
created in the service and held by them,thougn such

posts may be temporary. This Gourt atleast must fail
them not." -(at page 1605-1606)

3. In G,S.Lamba Vs. Union of India, 1985(L)SLJ 476,

‘the Supreme Court dealad ™ with the question whether appoint-

ment of departmental promotees in excess of the quota
prescribed by the rules would be illegal and invalid and
whether such promotions or the service rendered by them
on such irregular promotionsshould be ignored for the purpose
of computing the seniority or . such appointments could be
valid on the ground that the rules gmpowered the Government
to relax any provision of the service Rules. The Court
observed as follows: =
"Therefore assuming there was failure to consult
the Union Public Service Commission before exercis-
ing the power to relex the mandatory quota rule
and further assuming that the posts in Integrated

. Grade II and III were within the purview of the
‘Union Public Service Commission and accepting for

a// " the time being that the Commission was not consultel
4

before the power to relax the rule was exercised
yet the action taken would not be vitiated nor
would it furnish any help to Union of India which
itself cannot take any advantage of its failure

to consult the Commission., Therefore it can be
safely stated that the enormous departuce from the
quota the year to year permits an inference that
the departure was in exercise of tne power of
relaxing the quota rule conferred on the controll-
ing authority. Once there is power to relax the
mandatory quota rule, the appointments made in
excess of the quota from any given source would not
be illegal or invalid but would be valid and legal
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as held by this Court in N.K.,Chawfan and Ors v.
State of Gujarat. Therefore, the promotion of the
promotees was regular and legal both on account of
the fact that it was made to meet the exigencies -

of services in relaxation of the mandatory quote

rule and to substantive vavancies in service."
1 (at page 696)
32, After taking note of the earlier decisions on the

subject, the Supreme Gourt in Lamba's case enunciated the
principle as follows: -

Wihere recruitment to a service or a cadre is from
more than one source, the controlling authority can
prescribe quota for each source. It is equally
correct that where the quota is prescribed, a rule
of seniority by rotating the vacancies can be a
valid rule for seniority. But as pointed out
earlier if the rule of seniority in inextricably
intertwined with the quota rule and there is
enonmous deviatlon. from the quota rule, it would be
unjust, inequifbous 7 and unfair to give effect to the
rota rule. In fact as held in O.P.Singla's case,
giving effect to the rota rule after noticing the
enormous departure from the quota rule would be
violative of Art. 14. Therefore, assuming that
quota rule was mandatory in character as pointed -.
out earlier, its departure must permit rejection
of rota rule as a valid principle of, seniority.”
: : ' (at page £93)
33. In Narender Chacdha Vs. Union of india, AIR 1986 3C

638, the Supreme Court referring to its earlier decisions
in the caseqdu" ] L ,
‘promoted in violation of the

rules and working for more than 15 years, the entire period
of his officiation should be countad for the purpose of
seniority vis-a-vis - the direct recruits, The following
observations made by the Supreme Court are pertinent: -

1t is now well-settled that it is permissible for
the Government to recruit persons from different
sources to:.constitute a service. It is also open
to it to prescribe a quota for each source. Rules
of recruitment framed on the above lines are
' perfectly legitimate and quite consistent with
Arts. 14 and 16 of the Constitution. It is also
true that when the Bules of recruitment prescribe
recruitment from different Services in accordance
with the specified quota the Government is bound
to appoint persons to the Service concerned in
accordance with the said Rules. The seniority of
persons recruited from different sources will have
to be regulated accordinglysso far there can be no
controversy. But we are faced.in this case with
the problem of resolving conflicts which have ariser
on account of a violent departure made by the
Government from the Rules of recruitment by allowin
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those who were appointed contrary to the Ruleas to i
hold the posts continuously over a long period of \
time. The question is whether after such a long
period it is open to the Government to place them
in seniority at a place lower than the place held |
by persons who were directly recruited after they

had been promoted, and whether it would not violate
Arts. 14 and 16 of the Constitution if the Govern-
ment is allowed to do so. Promotions of officers

have bezn made in this case deliberately and in .
vacancies which have lasted for a long time.®

e % 0000 a0 0000 o e 8 06 80

"Byt we, however, make it clear that it is not our

view that whenever a person is appointed in a post
without following the Rules prescribed for appoint-
ment to that post, he should be treated as a person
regularly appointed to that post. Such a person may

be reverted from that post. But in a case of the

kind before us where persons have been allowed to
function in higher posts for 15 to 20 years with

due deliberation it would be certainly unjust to

hold that they have no sort of claim to such posts

and could be reverted unceremcniocusly or treated as
persons not belonging to the service at all particular-
1y where the Government in endowed with the power to |
relax the Rules to avoid unjust results." {(at page 645k

34, In Narender Chadha's case the Supreme Court directed {
that all persons who were promoted to several posts confrary |
to the_rules,‘aé having been regularly appointed to the

said posts and they be assigned their seniority in the cadre
with effect from the dates from which they were continuously4

officiating in the said posts,

35, Reference may also be made to the judgement of this

Tribunal in K,MN,Mishra and Others Vs. Union cf India and
Others, A T.R., 1986(2) C.A,T. 270 and in Sudershan Kumar &
Another Vs, Uhibn of India & Others, A.T.R, 1987(1) C.A.T,538
where the aforesaid decisions of the Supreme Court have

been followed, 3

36. The Supreme Court has viewed with disfavour the

rules enabling the authorities to fill in vacencies for

‘direct recruits as and when the recruitment is made and

thereby destroying the chances of promotion to those who

are already in service. In A,N,Pathak Vs, Secretary. to

the Government, Ministry of Defence, AIR 1987 SC 716 at

719, the Supreme Court has observed that "if the authorities

want to adhere to the rules strictly all that is necessary
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is to be prompt in meking the direct recruitment. Delay

in making‘appointment by direct recruitment should not

visit the promotees with adverse consequences denying them the
benefits of their service.” The Supreme Court again followed
its earlier decisien in Lamba's case and other previous cases.
37. In the recent case of Nirmel Kumar Choudhary and Others
Vs.fﬁfate of Bihar and Others, AIR 1983 SC 394 at 396, the
Supreme Court again reiterated the proposition that in the
absence of any other valid rule for determining jnter se
seniority of members belonging to the same service, the

rule of continuous officiestion or the length of service or
the date of entering in service and continued uninterrupted
service thereafter would be valid and satisfy the tests of
Article 16 of the Constitution. This view was reiterated by th
same Court in one of the laétest judgements in Desoola Rama
Rao and anr. Vs, State of Andhra Pradesh and Others,

(1988) 7 AIC 44l at 444,

38, In the instant case, the respondents have produced

before us the seniority list of officers of Central Water
Commission in the grade of Extra Assistant Director/Assistant
Engineer as on L.1.1975, 1.4.78, 1.4.79 and 1.3.1981. The
applicant has given the rélevant extracts of the seniority
list (in annexure P-XVII at pages 59 to 67) of Assistant
Directors as on 12,9.1985 (the impugned seniority list).

In a perusal of the seniority list from 1978 onwards, it
will be seen that the applicant alongwith several others

have been shown as officiating Assistant Directors on ad hoc
basis, The dates from which these officers began their
continucus officiation in the grade of Assistant Director
have not been indicated in any of these lists, It is also
relevant to point out that Rule 13 of the Central 'later
Engineering (Group A) Service Rules,1982, provides that where
the Government is of the opinion thét it is necessary or
expedient so to do, it may, by order, for reasons tc be

recorded in writi : i
ng, and in Consultation with the
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Commission, relax any of the provision of these rules with

. respect to any class or category of persons. There is force

in the contention of the applicant that in the light of

the aforesaid judicial pronouncements, the seniority in a
cadre grade or service should be determined on the basis of
continuous officiation. As the DG quota remained unfilled
between 19.3.75 to 9.8.1982, we are of the opinion that the
quota/rota rule had broken down in this case and, therefore,
the principle of continuous officiation should be adopted
for determining the seniority in the grade of Assistant
Directors.,

39, In the result, the impugned seniority list of
Assistant Uirectors issued on 12.9.1985 is quashed. The
respondents are directed to draw up a fresh seniority list
as on l.6.85 of Assistant Pirectors by adopting the principle
of determining seniority on the basis of continuous
officiation including ad hoc continuous service followed by
regular appointment rendered by the applicant and others
similarly situated, in the grade of Assistant DPirector
during the aforesaid period (1975-82). The seniority list
should be finalised after giving adequate notice to all
concerned for objections, if any, within a period of three
months from the date of communication of this order.

40, én the basis of the revised seniority list, the
applicaent and others similarly situated should also be
considered in accordance with relevant rules and orders, for
promotion to the grade of Deputy Rirector from the dates
their juniors were so considered. The applicant if promoted
will also be entitled to all consequential benefits. There

will be no order as to costs,

<3§iﬂl'3.9-?3 | | “’E{Eﬂiaf
( S.P, Mukerji ) (ﬂP.KQ Kertha )
Administrative Member- Vice Chairman (Judl.)



