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IN Tt-E iJEr^RAL AD'ivlTNISTt^ATIvE TRIBUNAL
PRI^CIPAL mw DELHI

*

0.-A,- .279/1987 PATH OF DECISION

ai^ VTJAY SINUH ivbHNA 8> ORS . ..» . ^APPLICAi'^TS

VS. '

UI^ION OF IInDIA & ORS., R£3POi\iD3?4rS

CX)A^M

SHRI D.K. GHAKiWORTY, HON'BLE /'.liABER-(a)

SKRI J.P. SKAi^viA, HON'BLE AEI.BER (j)

FOR THE APPLIGA^^rS • sh . b.3. A^-^INEE

bOR Trib R-;:i>PONDEIsrrS . .MS - SMASH I KIRAM

• /

1. I'i'hether Reporters of local papers may ba allov^ed ^
to See the Judgement? '

2. To be referred to the Reporter or not? ^

JUDOS;v£.\T

(DELI'̂ RED_^___SHRI J,P. SHAtU'iA, HOi'l'BLE iVHiVlBcR (j)

ihe applicants, 14 in number,. Fitter Khalasi, i'̂ Jorthern

i^ailway. Loco Shea, Laksar, -'̂ istrict-Saharanpur belonging

to S cheduled Tribe, filed this application under Section 19

of the Administrative Tribunals Act, 1985 aggrieved by
I

/

"the orders dt. 19.11.1986 and 20.2.1987 (Annexure-A I and A-II

respectively). By the aforesaid orders, the appointnient

of the applicants was cancelled without giving any reason
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nor affording any opportunity of hearing to the

applicants. The applicants claimed the following reliefs

(i) That this Hon'ble Tribunal may be pleased to

quash the impugned orders passed by the respondent

(ii) That this Hon'ble Tribunal may be pleased to
restrain the respondent from implementing the

impugned orders.

(iii) Any other or further relief vjhich this Hon'ble
Tribunal may deem fit in the facts and circumstance;

of the case,

(iv) The cost of the proceedings may also be awarded to
the applicant»

2. The case of the applicants in brief is that the

r.-spondents advertised post of Class-lV employees in the

t^ailways in terms of letter dt. 31.1,1984 (Annexure-A V>

to fill up the vacancies reserved for Scheduled Tribes

from the open market and the applications were invited

in that regard from the members of the Scheduled Tribe

community only. The applicants applied for the same

and were selectedlempanelled in the p^nel declared on

19.6.1985 (Annexure-A iv). The applicants appointed

in different locosheds of the Northern Railway and specimen

appointment letters have been filed (Annexure-A III). After

t-eir appointment, the applicants since the month of

September, 1935, vere v.orking as Gleaner, nov/ever, by

a letter dt. 19.11.1986 (Annexure-A I), the .pa.nel cfe dared

on 19.6.1985 and on .the basis of v.hich the applicants v.ere

appointed, was cancelled without giving any reasons nor affordir
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any opportunity to the applicants. In other letter

dt. 20.2.1987 (Annexure~A II), the 0 .H-i'.'i.. has written

to Accounts Officer, "oradabad to pass the settlement bills

of the applicants so that their services can be terminated.

The applicants^ apprehending tarmination of their services,

approached under Section 19 of the Administrative

Tribunals Act for cancellation of the aforesaid orders

challenging the saire as unconstitutional and arbitrary,

being hit by A.rticle~31i of the Constitution of Ind.ia and

the principles of natural justice , It is also said that

the impugned orders are violative of Section 25 of the

-i.naustrial i^ispute Act. In the earlier application.

General Manager, Northern Railway, Baroda House was only

impleaded as respondent, but subsequently, the application

was got amended and divisional Railway Manager, Abradabad

was also impleaded. The ^bradabad filed the reply

conuesting the application*' •^hey took the plea of mis joinder

and non~joinder of parties. It is also stated that there

v..ere several serious irregalarities which aere committed

in the preparation of the aforesaid panel which came to

the notice of ivbradabad 'while the panel v/as in its

process of finalisation and it was decided to cancel the

panel vvitn the approval of D.R.M.j Abradabad. But since

the applicants had already been appointed and worked for

a considerable time, as a gesture of sympathy, the applicants'
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services were not terminated and it v;as decided to

retain them in service as substitutes with a clear

stipulation that their services were subject to

regularisation after screening . The applicants

agreed to continue on this stipulation and are still

v.'orking. The serious irregularities committed in the

selection of the applicants for empanelment, inter-alia,

have been the excessive calculation of vacancies for

SC. and ST, calculation of anticipated vacancies against

the short-fall quota v/hich can never happen and not

subjecting them to the prerequisite Psychological Test.

According to respondent, the shortfall is always

the factor of the past and not of the future to be anticipated,

The aforesaid memo of Railway Board of January, 1984 only

re-f-srs--. to filling up the backlog vacancies lying on account

ox non-filling the post of ST category. Due to these

irregularities, major penalty chargeshee't has been issued

to the Assistant Personal Officer, Shri Khairati Lai who

was the officer responsible for the sane. Since it was the

correction of a mistake and irregularity having been

committed, so the competent authority subsequently remedied

that mistake by cancelling the said panel. According to

respondents,' there was no shortfall of Scheduled Tribe

vacancy, but 20 vacancies were calculated against anticipated

shortfall which was wrong. I^t only this, mischievously two •

parels of 22 and 23 Scheduled Tribe candidates screened on

L
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the same date, v.ere got approved on two separate dates

and when this fact came to the notice, the panel was

scrapped and the concerned A-P.O* was taken up fQ-t departmental

disciplinary proceedings* The Railv.'ay He ad ..Quarter

gave instructions vide Office .Meiino No .96l-E/iOi/3/86/l-E.MU/E .

Union dated 22nd December, 1986 v^'hereby all the persons

empanelled and v-orking as substitutes should be discharged

after following the provisions of I.D. Act, i948. However,

subsequently, this decision of retrenchment v,'as reviewed

and the applicants \n,ere allov^ed to continue as substitutes

till regularisation in future subject to their fitness by

the screening committee. In the said screening, only

tv;o persons, ohri v'ijay Singh Meena( applicant No.l) and

Shri Amar Singh (applicant No .14^ turned up and they

were regularised. ^The rest of the applicants did not

turn up for screening in spite of fne adequate

opportunii^y given to them. In viev/ of the above, it

is stated in the reply that the application

be disinissea as devoid of any merit.

L



X

- 6 -

The main controversy in this case is that the
applicants uere selected according to rules to fill
up posts of Class-IV category and they uiere empanelled.
After they have uorked for a period of 14 months,,

an order was issued cancelling the panel from which

they uere given appointment. It is not disputed that

there uere special drive for S.T.Candidatesa and the

applicants duly applied and uere selected. The

respondents in their reply do. not challenge their

selection nor any fraud is alleged to that but uhat

has been said as a defence for the cancellation of

the impugned panel is that certain irregularity in

formation of the panel came to the notice of the

Divisional Railway Manager uhile the panel uas in

its process of finalization. The respondents have

also pointed that there uas a urong calculation of ST vaca'

ncias and they also denied that there uas any heavy

back-log of vacancies of 3.T, category of loco

cleaners. In fact, it has bean stated in para 6

of the counter that there uas no short fall of 3,T,

and only 20 vacancies uere calculated against

anticipated short fall uhich uas urong because short

fall always relates to past and not to future and
i

thus uhole process is of empanelment prepared on

such selection could not be sustained. Further the

respondents have lalso stated that the concerned

Assistant Personnel Officer uho uas in-charge of this

selection mischievously got tuo panels each of 22

and 23 3.T, candidates uho usre screened on the same

day but got approved on the separate dates. It is

' J.
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also stated that the disciplinary -proceadings are ^

pending against the concerned Assistant Personnel Officer

and in vieu of this fact in the interest of the departmental

proceedings everything can not be made out in the counter

covering the irregularities, omissions committed in the

formation of the panel. The case of the applicants is

that the posts were duly advertised in pursuance of the

Railway Boards letter dated 30-1-1984 (Annexure U)

and the applicants are duly selected according to the

various circulars issued from time to time for selection

of Class-IU category (Loco Clearners), The applicants

fulfilled all tlie requisite qualifications and after

intsrvieu they were empanelled.and after medical

examination uere given appointment. The cancellation

of the panel therefore yithogt giving them opportunity

is arbitrary and is hit by Article 311(2) of the

Constitution of India,

3* Firstly, ue find that the administrationritself

dici not terminate the services of the applicants^ lUgther

they were traatad as substitutes and alloued to uork oft

normal uages on the same posts, however, on the condition

that they shall be screened again against the vacancies

*

to be filled up. In fact the screening is required where

L
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the persons are working casually and have not gone through

the process of selection. Uhen the applicants have

already bean selcted and they were giv/en appointment

so the question of again screening them only because

there were urang calculations of vacancies by ulaich

some irregularities have been committed uill be totally

against rules. The Rules prescribe only oneiscreeining

before selection and that has bean gone through by the

applicants. Thus the subjectingi .the applicants to the

same procedure again uill be against the rules.

In fact, the case of the respondents of cancelling the

^ panel is that there has been urong calculation of the
uho

vacancies by some interested staff ofr Personnal office/advertised

the posts and got the urong panel prepared and approved

by the competent authority, Houever^ uithout disputing

this contention of the respondents, the f act remains

that the applicants have already worked for 14 months

and they have not been given any shou cause notice and

uithout following the principle of natural justice orders

for the termination of their services ware initially

issued though these were subsequently modified to treat

the applicants as ths substitutes to be regularised

after screening.

• U
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5, In the case of NirmalrKumari & Anr. Vs. Delhi

Administration &Anr. reported 1990 (1) SU EAT P 347

it has bean held that empanelled candidate has a right

to be appointed and they can not be bypassed by

resorting to direct appointment by inviting fresh

applications. In this authority ths case of Ishuar Chand

Singh Khatri Us. Delhi Administration ATR 1987(1) CAT P,502

and case of Prem Prakash Us. Union of India AIR 1984 SC 1831

has been followed. In the case of Prem Prakash the

Hon'bla Supreme Court held as follous:-

"It is clear from this notification that if

selacted candidates are available from the previous

list there should either be no further recruitment

until those candidates are absorbed or in the

alternative vacancies which are declared for the

subsequent years should take into account the

number of persons who are already in the list of

selected candidates who are still awaiting appoint

ment, The notification further shows that there should

be no limit on the period of validity of the

list of selected candidates prepared to the

extent of declared vacancies. Once a person is

declared successful according to the merit list of

selected candidates the appointing authority has

the responsibility to appoint him even if the

number of vacancies undergoes a change after his

name is included in the list of selected candidates",

VSflO.,.
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6. In the case of A.n.Rao versus Director, Defence &

Anr. Andhra Pradesh High Court has considered a almost

similar matter of provisional selection and cancellation.

and it uas held that an opportunity should have bean

given to such parsons uhose selection has been cancelled
following the rules of natural justice. In the case of

A.P.S.R.T.C. Vs. Labour Court, A.I.R. 1980 AP P.132

it has been held that right to pu^ic s employment
one

is a neu property right as such^is entitled to

constitutional protection. This file of A.P. was referred

by the Hon'ble Supreme Court in State of Maharashtra

Us. Chandarbhan AIR 1983 SC P 803, Thus the cancellation

of the panel after the appointment of the applicants

without giving them an opportunity of hearing is

uiolative of Article 311(2) of the Constitution of

India and any prder .passed in that matter is liable to

be struck down.

• The letter cancelling the panel also does not

include any reason whatsoever. In the reply filed by

the respondents only it is said that since proceedings

are pending against one of the Assistant Personnel

Officer so in the interest of the administration

claiming privilege for not to press to disclose the

irregularities in the process of selection and finalization

of the panel because all such matters can not be

expressed in writing. This is no ce?<cU9e»v In f act,

^ ...11...



an order is passsd affecting third parapn paUie.larly
terminating his seruioes or discharging him from

employment, naturally there should be a reasoned

order uhioh could come to shou that it uas due to that

particular reason, the services of the applicant has

been terminated. The impugned ordsr^ therafore,^is also

bad on this account.

g. The respondents in their counter have stated that
1

there uas no back—log of the vacanciss of S.T». category
\

but but still there has been another selsci^ion for

Class-IV ST category just few months after the impugned

order uas passed. Annexure R-4 filed by the respondents

^ goes to shou that a panel of 103 candidates uas prepared
in 3uly, 1987 while the panel from which the applicants

were appointed uas ordered to be cancelled on 19-11-1986»
\

All this goQsp to shou that the applicants could have been

absorbed in some of the vacancies which had fallen
1 1

vacant subsequent to their appointment. In fact, the

applicants were asked to continue in their service as

substitute against clear posts and they have bean

continuously working without any break so question

of their subsequent screening does not arise at all.

The order of forcing them subsec^uent screening is^

therefor^ not according to lau and if some of the applicants

have undergone this second screening that will not

create estoppal against the remaining applicants.

A •
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9. In v/ieu of the aboveJdiscussion ue find that

the impugned orders dated 19-11-1986 (Annexure A-l)
and dated 20-2-1987 (Annexure A-2) are arbitrary,

illegal and are therefore quashed. The applicants

shall be deamed to be regularly selected and appointed

in service. In the circumstances, the parties shall

bear their oun costs.

( 3.p. SHARMA )
mmzR, (3)

(D.K.CHAKRAU£J(
PIEPIBER. (A)


