| | CATAN
: IN THE CENTRAL ADMINISTRATIVE TRIBUNAL :
: . | NEW DELHI
O.A. No. 23 l‘98 T
TA. No. * -

'DATE OF DECISION __lay 22, 1990,

_giwri' C.C. Dutta Petitioner
b. - \ B PRy 'i’ G;D: GU .'-1-'78' B N PR Fd o e e T A e DAL ey :_Z' . C e
shr pe _Advocate for the Petitioneris)
Versus
Union of India & Another Respondent s,

Shri N,.5,.Mehta

Advocate for the Responacun(s)

CORAM .

The Hon’ble Mr. Justice &mitav Banerji, Chairman,

The Hon'ble Mr. .Ml .Mathur, Member (A}

1. Whether Reporters of local papers may be allowed to see the Judgehnem? ~
2. To be referred to the Reporter or not? %

3. Whether their Lordships wish te see the fajr copy cf the Judgc:mem'.’/

4. Whether it needs to be circulated to othér Benches of the Tribunal? /
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CENTRAL ADMINISTRATIVE TRIBUNAL
: PRINCIPAL BENCH
DELHI,
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Dete of decision: Mey 22, 1990,

shri C.C. Dutta cecos Applicant .

UB R
Union of India & Another ... Respondents .
CORAM:

Hon'ble Mr. Justice Amitav Banerji, Chairman.,

Hon'ble Mr., M,M.Mathur, Member (&) .

For the applicant eoe shri G.D. Gupta, Counsel

Shri N.S,meﬁta, ST
Standing Counsel,

For the respondents ..

(Judgment of the Bench delivered by Hon'ble

Mr. Justice Amitav Banerji, Chairman)

Shri C.GC.putta, the applicant.has filed this
Origiral Application (0A) unaer Section 19 of the
Administrative Tribunals Act,1985 {h;reinafter referred to
aaithe Act!) against the order dated 30,12,1986 compulsorily
retiring him under FR 56 ().

The applicant was Director of Supplies 1in the
D.G. 5 & D, New Delhi when the above grder uas passed.,

He Qas also sent a cheque of the amount equiValeh£ to
the amount of his pay plus allowances for a period of three
monfhs ui£h the aforesaid order dated 30.,12,1980.

The applicant had jolned service as Profesgional
pssistant in the India metrological Department, Government
of India in Septamber; 1950, The aforesaid appointment
was made on the basis of the selection by UPSC. ﬁe worked

in the said post till June,1987 when he was apnointad

.s Assistant Director of Supplies in the Cffice of ths 7
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D.G, S&0. This appointment was preceded by selection cn
the basis of results in ﬁhe Indian Enginegering Serv;ces
Examination held by U.P.S.C, He was posted as fAssistant
Director of Suppliss in India Supply Mission Londan in
pril, 1964, He was promoted as Dsputy Director of
Supplies in March, 1971 and .uwas glven erther prcmotion

as Direcﬁor of Supplies in October, 1982 and posted at
Calcutta. Subseguently, in August, 1983, he was posted as
Director of Disposals in Delhi., In January,i985, the
applicant was posted as Oirector of SUpplias in Structural
Directorate, New pDelhi,

The applicaht's case is that ever since joining
service in Septamber, 1950, he had never been communicated
any adverse remarks from his Coﬁfidential Reports excpet
1974/75 which only pertain to the effect that he was not
polite to the outsiders, The applicant also referred to
charge-sheet dated 26,8,1977 and ultimately a penalty of
reduction in pay to the lower stage for a period of tuo
years was imﬁosed on the applicant vide order datec 8,6.1979,
He hgd filed an appeal to the Presiaent of India under
Rule 23 of the CCS(CCA) Rules,1965 on 27th SeptEmber,{g?g.
He was subsequently informed that no appeal lies against
the order pade by the President ., The applicant thereupon
filed a Writ Petition in the High Cour? of Calcutte but on
the establishment of the Central Rdministrati&e Tribunal,
the aforesaid Writ Petition was transferred to the Calcutfa
Bench of the Tribumal. The Tribunal took the view that

even though the appsal did not lis to the President
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against the penalty but there was 'a remédy available
fo the applicant for a revision under Rule 29 of the
CCS(CC&)Rules,19§B. The applicent then made a request
to consider his appeal as a révision, The revisioﬁ was
pending when ths métter came up before the Tribunal,
Thereafter,anothgr.charge—sheet was served on the applicant

vide Memo dated 5.7,1986. The applicant denied the said

charges and asked for hearing in person., Enguiry Officer

was appointed -and that inguiry too was pending when the
matter came up'before the Tribunal, Theresafter the present
order of compulsory retiremant was passed on 30,12.1886,

The applicant has challenged the ofdar as érbitrary and
violative of Articles 14.and 16 of the Copstitution, There
being no adverse entry in the ACR and no conclusion having
baen re%Ehed in the inguiries mentioned above, the applicant

could not be compulsorily retired from service, The order

passad against the applicant was punitive. He has, thersfors,

prayed that the order dated 30,12,1966 be guashed,

In the reply by the respondents it was stated that a -
serving officer is compulscrily retirsd from service when
the znecommendations of the Reviecwing Committee are considered

by the Minister-in-charge of the Dspartment and he takes a

decision in public'interest for retiring a gazetted officer,

"This is done on the basis of the overall assassment of work

and performance of. the Officer on the basis of the availlable
material on record and not the Confidential Reports alons.,

The retirement order dated 30,12,19656 under the provisions

of F.2. 56(3) has been passed by the compstent authority
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after observing the procedures laid down in this regard

and even three -months pay and allowancas having been paid
in lieu of three.months notice to the applicant, Ths
applicant had a remedy of making a r;presentation to the
competent authority which he did by letter dated 3.1.1987
and uhich was pandiné when tﬁe Application was filed but
it has'subséquently'baen dismissed and the applicant had
been communicated the decision, It was said that the appiicant
having been retired Und;r Fé 56(j) was no longer in service,
It uas also denied-tﬁafrthe impugned order was illegal, unjust
arbitrary or in any uay violative of Article; 14 and 16 . of
the Constitution, Detailed‘parawise repiy was alsﬁ filed
on thesa lines.,

During the hearing of the case today, Shri G.D,Gupta,
léarned~counsel- Fpr the:épplicant contandeq that the order
compulsorily retiriAQIthe applicant was bad in law and

unsustainable, Firstly, the applicant was retired uithin
) was on 30.11.,1087

less than a year from his superannuation which/and thistovlel:™

be done; secondly; he had not been'retired at the age of
50 or 55 yesars or oﬁ the completion of 30 years servicse
but at the fag end o?’his career; thirdly, there is no adverse
entry against himj fourthly, there is no'aliegation of lack
of integrity and there is no charge of lack of affsctiveness.
Eonséﬁuently, the applicant could not be compulsorily retired
under F.R. 56 (j),

Shri N.S.Mehta, learned counsel for the respondants

stated that the original record was not available today.
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but the relevant facts have been set down in the reply

in paragraph 6.5 onwards. He further stated that the

exercise of power under F.R. 56(j) was not bad in this case
for having been issuea uithiﬁ a year from the aate of his
superannuation as this was not.a case of lack of effectiveness
on the part of the applicant. He referred to the consolidated
Instructions issued by %he GévernmSnt of India vide Offics
Memorandum No ,25013/14/77-Estt .(A) deted' 5.1,1978 and,in

particular,to para 3 (d) uhich reads as follouws:

"No employee should ordiparily be retired on
ground of ineffectiveness, if, in any evant,
he would be retiring on superannuation within
a period of one year from the date of consideration

of his case . "

We have héard learnad‘counsél for the parties and
perused the record and in our opinion,'this is a case in which
the impugned ordef of compulsory retiremént must be set
aside. A perusal’. of the reply of the respondents would
make fhe position élear. In paragraph 6.5, of the reply'
it is stated that Shri C.C;Dutta has been categorised as
average officer in the CW.R. of 1983, In the‘C;Rs fof 1974
and 1875, there are remarks that he is not aluays éourteous
in bshaving with outsiders gnd seninr wofficers and fram the
Personal File it was noticed that there wers two'preliminary
enquiry casés by Central Bufeau of Inuestigation where he
has been warned to be more careful in future, There wés a
penalty of reduction in pay to the louver stage in 1979 for
a period of tuwo years. He uas tuwice warned to be-more

careful in his work in future and in resgard to submission

of representation in 1980 and in 1983. Paragraph 9 of the
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reply shous that the applicant$appeared irm the 'suspect list?
for the year 1985, It is stated in the reply that such
lists are drawn up every year by the Department in consultation
Wwith CBI. His name was also retained in the list for 1986,

His name also appeared in the list of doubtful integrity

for the years 1979-82, His integrity certificate was withheld

in the OPC Meeting held in UPSC on 3,5,1981 due to the Teasons

. that his name was included in the list of doubtful integritys
¢ Subsaquéntly,in the year 1982 when he was being considered
for promotion as Director, DG S&D hed . given the integrity

certificate in his favour on 28.8,1982? It is, thereforse,
clear that by giving him the prometion as Director, DG $5&D,
the‘earlie? inclusion of Ris name in the 'suspeet 1list! was
not a bar to his promotion. A listlof SUSpeéts may be
maintained'by the Departﬁant but cannot be made use of unless
it is entered in the AL .R. and communicated to the officer.
Even if there be any adverse entry in the AL.R,, the very
fact that it was not communicated to the applicant and
cannot he read against'him;
it ués fairly conceded by Shri N.5.fehta that the
applicant was not retired on the ground of lack of effectivenes
1+ meant that his efficiency was not in doubt , The other
. ground that could be preséad intc service was his iptegritwﬂ
Houevér, there is nothinc “.matermszion the record to shouw
, : * that he lacked ihfegrity.‘ 1f he lacked integrity, he would
not have been promoted to the post of Director as already
indicated, His inclusion in the ‘suspect list' cannot

operate against him, In this view of the metter, we
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do not find sufficient material on the record to justify
taking of action of compulsory retirement against the
applicant . |
The lau requires that a Revisw Committee.haé to consider

the case of the every officer who is proposed to be rstired

~ compulsorily. That Revisuw Committee must meet at least

six months ea;lief than the date of the issue of notice for
compulsory retirement., The compulsory rstirement can be made
when 'a. person reaches the age of 50 or 55 year$ en

cﬁmplstas 30 years of service, The applicant reaéhéd the

age of 50 in 1979' and’ 55 in 1984. At neither of these stages
he was given the order for compulscory retirement , He was

given the order when 11 months remained for him to reach the

age of superannuation., Even though he- is not being retired

on the ground of lack of -effectiveness but nevertheless the

very concept that the Government had fixed thres particular

!

_periods when the order could be issued viz. on attaining

tha age of 50 or 35 years or caompletion of 30 years service,,

i

there should be some juétification given by the respondents

-~ o a4
for retiring him only when he had a few months for retiring

in the normal courlse,

Ue may refer here to the case of SHRI A.N, SAXENA AND

 SHRI S,L., BEHEL ~ Vs, CHIEF COMPISSIONER {ADFM) AND COMMISSIONER

OF INCOME TAX (ATR 19¢8 (1) CAT 326). A Division Bench

of the Central administrative Tribupal while considering the

matter rightly held:

"Np doubt, the Government have absolute powers
to retire an employee prematurely in public
" interest . As has been held by the Supreme
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Court in Brij PFohan Sinah‘ﬁhobra'vs; State of
Punjab_ (AIR 1987 SC 948) ‘“the public interest

in relaticn to public administration envisages:

retention of honestfand efficient employess in
service and dispensing with the ssrvices of thase .
who are inefficient, dead-uwood or‘corrupt and
dishonest®, The wesding out of those employees

who ar§ proved to be corrugt, dishonest, inefficient
or lacvlng in integrity lS certalnly in public
intersst . .However, a CDnConan that a particular
employee is corrupt dishonest, inefficient or
lacking in lnbeqr1uy has necessarily to be arrived

at on the basis of reliable material "

Ancther passage from the zbove decision may be reiterated

is significant in all cases of compulsory retirement:

Nhen clear instructions have been laid

doun' by the Government regarding assessment of

~inteqgrity of an emplcyee, the steps to be

~taken before arriving at a conclusion against

the integrity of an employee, the need for
communicating to thebemployee the adverse
entry, if any, made in IBSpECt.DF integrity, so
that he is enabled to make. representation
against the same and to have it expunged it is
opposed to the salutary prinmciple underlying
the aforesaid instructibns to arrive at an
assassment of lack of integrity cn the mere:
examination of a few cases of tax assessmént
made by the applicants and to tazke a decision
without even affording an opportunity to the

.applicants toc offer their comments with respect

to the tax assessments in the pérticular Cases .
When it would bs unjust, unfair and contrary

to the principles of natural justice to prematurely
retire an eémployee on the basis of adverse

entries in his confident%al reports which are not

‘communicated to him, it will be more so if it is

done when no such adverse entry exists at all

in the confidential report, When the confidential
report is the solemn document relating to the
assessment of the various qualiﬁies of the employee
including his integrity, dehors the same,

if a decision is arrived at regarding.the integrity
of, the employee on a unilateral examination of some
other records behind the back of the employee, it




')

4 | S

is violative of all canons of justice and

faireplay, and if employee is prematurely

an
retired solely on its strength, such retirement

cannot be upheld.”

e are in entire agreemsnt yith the principle
enunciated above, after examiration of the ﬁaterial
on record, we are satisfied that a case has been made
out for interference in the presant 0W.A. We are of the
view that the applicant's compuisory retirement was bad
{ ’ in law and cannot be sustained.
In the result, therefore, the Application is alloued, .
the impugned order dated 30,12.1986 compulsorily retiring
the applicant from ssrvice is guashed, The applicant shall
be treated.as being in service without a break till 30,11 .,1987,
the date of his superannuation, and he shall be entitlsd
to salary, allouances and cther benefits admis=zible as

per rules, Costs on parties,

(M. M. Mathur (Amitav Banérji)
Member (A Chairman
22 .5,13890, ' 22.,5,1990,
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