CENTR AL ADMINISTR AT IVE TR IBUNAL
- PR INC IP AL BENCH
NEW DELHI

C.P. N00364/94
“IN

QoA _NO.1245/87

New Delhi this the 23rd day of January, 199

HON'BLE SHRI JUSTLE S. C. MATHUR , CHAIR MAN
HCN*BLE SHRI P. T. THIRUVENGADAM, MEMBER (A)

‘Sube Ram S/C Naghar

Ex. Khalasi, NoHailVJay,

R/0 Vill. Rajpur,

P.Oe Sherpur, .

Distts Gurgacn. oo e App Lic ant

( By Advecate Shri B. S. Mainee )
Versus

Lalit Kumar Sinha,

General Maneger,

Northern Railway,

Barcda House,
New Delhi. ++s Respondent

OR DER (CRAL)

Shri Justice S. C, Mathur —

The epplicant alleges disobedience by the
respondent of the Tribunal's judgment and order

dated 24.12.1992 passed in O.A. No, 1245/87.

2, The aforesaid OC.As was directed ageinst the
punishment of removel from service imposed upon
the apf)lic ant. It gppears that the charge ageinst
the applicant was of unauthorised absence. It
appears from the judgment of the Tribunal that
before the .enquiry of ficer the applicant had
confessed his &gbsence without leave. The Tribunal-
found no reascn to allow the gpplicatiocn of the
applicant. Even then the Tribunal made this
oBservation $=

valthcugh , we are dismissing this

applicaticn but with the ocbserveticn
that if is a case in which re-gppointment
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can be given to the gpplicant and
as far as possible, re-gppointment
should be given to the applicant
by the respondents.®

The learned counsel: for the applicant submitted that
the directicn of the Tribunal is of a mandatory
character inasmuch as. re-appointment could be denied
only if it Qould be showh-by the respondent that

it was not possible. In support of this submission,
the learned counsel cited 1990 (1) SLJ 17 - Gbedullsh
Shar iff vs. Ih:g_,"C_sman ia University, Hyderabad. 1In
this case, the Di;}'ision Bench c¢f the Andhra Fradesh
High Court was interpretting Secticn 38 of the
Csmania Univers ity. K&t, which has been extracted fin
paragraph 6 of the report. Sube-secticn (I) of

Section 38 reads thus :=

#(I) Save as Otherwise provided every
salaried officer and teacher of the
University shall be appointed under

g written centract, and the conditions
of service releting to them, shall

as far as possible, be uniform except
in respect of salaries paysble to
them,

Interpretting the expression 'as far as possible',
used in the above provisicn, it has been observed

by the Divisicn Bench in paregraph 9 as follows :=

®"9, The next questicn tc be conse
idered is whether Section 38 of the
Act makes it obligatory and mandatory
for the University to prescribe
uniform conditicns of service for
saleried of ficers and teachers. The
--learned counsel for the University
relied upon the expressicn ®as far
-as possible® occuring in Section
38 (1) and submitted that it is cnly
an enabling provisiocn and dces not
confer any right cn the petiticners.
we do not think we can accede to this
contention. The words ®as far as
possible® is preceded by the word
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*shall*., It means that the service
conditicns shall be the same except
when it is impossible.”

In the present case, the Bench of the Tribunsl has

not used any mandatory expressién like the word ‘shallt
while maki_ng the observation upon which reliznce

has been placed by the 'applicént far alleging
disobedience. In our oinion, the observaticn of

the Division Bench is only of rec ommen&atory nature.

The r'espondent cannot, therefore, be held guilty of

- deliberate disobedience W ithin the meaning of

Section 2 of the Contempt of Courts At.

3. It appears that after the judgment was rendered
by the Tribunal, the applicant made representation
for re-gppointment which was disposed of by order

dated December , 1%¥33, copy of which has been filéd

as Annexure C-2. In this order it is menticned that

the applicant cannot be given re-agppointment in
view of his bad record of service. It is mentioned
that in 1l years, the applicant had been 84 leave/
unauthorised absence for about 4 years. Thé
Administra\tion has, therefore, given reason for
inability to give re-appointment to the applicant,

In our opinion, the reason given is not illusory.

4, Learned counsel for the applicant has submitted
that after the Bench of this Tribunal had found
that re~zppointment can be éiven .to-the applicant

it wagzgpen to the administration to say that
appoint:;ent cannot be given to the‘appli(liaﬂto

AS wWe have hela hereinabove that the direction of
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the Tribunal is not of mandatory nature, in our
opiniocn, it was open to the administration to deal
with the applicant's request in the manner done

by it.

5. In view of the above, this application is

rejected.
/ b~ o
f>\ J - § /K-‘p\/_)y/
( P. T. Thiruvengadam ) ( S« Co Mathur )
Member (.4) Chairman
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