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CENTRAL ADNINISTRATIUE»TRIBUNR., PRINCIPAL BENCH,

: NEW DELHI
DA 175/87 ~ Deacided on__ 13-9-89
.Ganpat Rai ’ XX : Rpplicant
Versus ' |
Union of India and others - ~ Respordents.
For the Applicaﬁﬁ - Mr. R.K.Kamal.#dvdcate.

For the réspondents = Mre Shyam Moor jani, Advocate.

BeSeSEKHON:

The instant Application raises the question
of validity of forfeiturs/uwithholding of a sum of
Rs. 2000/- out of the gratuity, which is one of the

pensionary benefits, by the Railway authorities,

/

2.  Applicant, admittedly, retired on June 30,1986
from the Railway service. He was holding the post

of Chief Parcel Supervisor. According to the

'Applicant,'he was informed orally that the aforesaid

sum of Rse 2000/- shall be releassd to him within .
six months of his retirement, but when he again
appreached the'dffice of the Divisional Ra;zZ%anager.
Delhi, he was advised that the said amount has been
forfeited far saqé réaaonSfUhich could not be
coﬁmunicated. Applicaht,has averred that no

'recovey from gratuity can be made from ahretired
Railuay servant unless the Pfesident'a sanction is
obtained to start judicial proceeedings against

the retired employee and a grave misconduct on the

e ot

part of such retires is established. : | ..



-2-

He has further pleaded that sven a shou-cause

notice had not been served on him; and that as such

the forfeiture/recovery of Rs. 2000/~ from his

gratuity is illegal,arbitrary and viclative of -the
principles of mtural justice. With the aforssaid
averments, Applicant seeks‘a~direction to the respondsns
to release Porthuith the sum of Rs. 2000/- and

pay him interest at the market rate of 18% for

the: period since Ju}y 1,1986. |

3o - The defence, as set out in the counter filed

by the respondents is that the Applicant caused

- hold up of perishable consignment from 24=-4-86 to

28/29-4-86 while working as Transit Supdt/L.Supdte.

at Delhi Parcel 0ffice. gs‘a result thersof, the
respondents had to pay a claim of Ra. 10,820/~-,besides
earning a bad name. The Applicant was charge-sheeted
for imposition of minor penalty and it was found thét
due to indifferent and apathetic attitude of the
Applicant, the respondents had suffered a financial
loss to the tune of Ra; 10,820/=; and that the Applicant
failsd to maintain absolute imtegrity, devotion to
duty and acted in a manner unbecoming of a Railua§
servante The respondents have jusitified the rscovery
of Rse 2,000/~ an acca nt of pecuniary loss causead |
to the Railway Department. The respondents have

also deﬁied the allegations about the recovery of

Rs. 2000/~ being illegal,arbi trary and violative

of the principles o natural justice.
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4, In the rejoinder, the Rpplicant has mors or
less reiterated his case adding that he had neithsr

detained any such congﬁgnmént nor received any charge-

- sheet, nor was advised of any punishment.

5. Two~-Pold attack was launched by the learned
counse} for the Applicant against the fecovery/forfeiture

af Rse 2000/- out of £he‘gratuity payablelto the Applicant.

' The learnad counsel for the- Applicant relying upon tha

pru&isions of Rulss 2308 and 2308-A of the Indian Railuay
Establishment Code;Vol.II(for short 'the Cods'),' urged

in the first instance that no departmental enquiry had beaen
instituted against the Applicant prior to.his_ratirement
and that during the post retirement period, deﬁartmeﬁtal
procee edings can be instituted only with the sanétion

of the Pres@dent; and that in view thereof, no amount

out of the DCRG could bs withheld or recoverede

Rule 2308 of the Code clothes tha President with the

powers to withhold a pension or any part thereof

' permanently or for a specified period as also the

right of ordering the recovery From a pension of the

whole or part of any pecuniary loss caused to Government,
if'in a departméntal or judicial proceeding, the pensionsr
is found guilty of grave misconduct or negligence during
the period af his_seryibe.\ The Provisc to the |
aforesaid Rule enuiségeé that deparﬁmantal proceedinge,

if not instituted be?éra the retirement of the Railuay
servant, would not be instituted save ‘with the

sanction of the President and shall not be in

respect of any evebt wvhich took place more than four
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to the pensioner.
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years before such institution. Materiasl portion of
Explanation (a) te the déferesaid Rule provides that a |
departmental proceeding shall be deemedto be instituted

on the date on which thestatement of charges is issued

e R N e LT

. ..—_J Memo.relating
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to the chargss far imposing minor penalty(at page 9/C
_ ‘ 1s , '
of Pile No.K/28/DLI/Sett./86)/in respect of the Applicant,

It appears that thers is no evidence to establish

as to vhether this charge-sheet had actusl ly been issued

to the Abplicant or as to whethar tha sanction of

the Présidant had béen obtained faé issuing such
chargesheet. The burdén of proving the grant of
eanction visualised by the Proviso to Rule 2308 of the
Code is on the respondents, as such a fact could be
within their knowledge only. The sine gqua non to the
exercise of the power of uithholdihg the gratuity

or DCRG is LQVthe desmed éantihyation oi institution
of the departmenfal enquiry envisaged by Rule 2308, .
Since no such enquir? is shown to héve been instituted
either before or subsequent tb the retirement of tha
Applic§nt, the recovery/uithholding of Rs. 2000/=-

out of the. gratuity payable to the Applicant is |

impermissible,

6s It was next urged‘by the lsénned counsel for

the Applicant that assuming any enquiry had been initiated
subsequent to the retirement of the Applicant, ths

payment of gratuity is payable to the Railway sefvant

in view of the following Prdviso, which has been

added te Rule 2308 A(1)-RII:
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"Provmdad that uhere ‘departmental’ proceedzngs

have been ingtituted under Railway Ssrvants

(Discipline and Appeal)Rules, 1968 for imposing

any of the penalties spaclfxed in Clauses(x),

(ii), (iii-a) and(iv) of Rule 6 of the said Ruhas._

tha payment of gratuity shall be althorlsed to be
\ . paid te the railuay servant."

1

on the basis of the. afaresald Prouzso, the learned
counsal far the Applxcant subm;tted that since ths
. is ror imposing minor penalties and
ﬂcharge-sheeqﬁlevela allagations only about the breach
of Rule: 3(1)(1)(11)(111) of the Ralluay 59ru1ce(Conduct)
'.Rules,1966(?ar short 'the Conduct Rulas). the gratulty
. - cannot be uithheld but is: payable to the Applicant, ’
. Appla;n pgrusal of the above extracted Prov1sa goses
to shouw that'élause(iii)-of Rule 6'0? the Railuay
SerVants(Dlacplxne and Appeal) Rulea,1gga is not
. .. covered by the Proviso. This claus§2:efars to a
minor -penalty. In vieu thereof, this ground of

_ attéck is not susteinéd.'4The_lgarnad counssl for the

Applicant alsa présssd‘the claim for interest,

EE S . In the premises, we hold that withholding/
fécovery/?urfaifure_u? Rs. 2000 out of the gratuity
_payable to the:Appiicant is'illegal.and'unsustainable. -
Conseqﬁéntl}, the Applicant ‘s claim seeking a direction
to:thé respondents to £elaaae the mithhéld amount of"

Rs. 2000/~ is peld to be wsell Foﬂndedg . S0 is'thé claim

fof interesﬁ.: In Piné;'the respondents are;diracted_ -
to pay the'sum of Rs., 2000/- to‘thé Applicant alonguith
interest thereon @ 12% per annum from 1-7-B6 till the

date of paymené.f Respdndents are further direcied to
cumply with this ordar within tuwo. months from taday._

No order as Eg castse - -

(D Ke Chakravo g%) : : ) (B g?;eéé;n ég;“/
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Prezent: Mr. R.Ke Kamal, Advocate for the Applicant‘

. Mre Shyam Morjani,counsszl for ;pe respondentse

Judgment pronouncede. Application has been

disposed of by a separate order of date.
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