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IN THE CENTRAl. ADMINISTRATIVE TRIBUNAL

New DELHI

O.A.N0. 1885/87
TA. No.

t98

CAT/J/12

DATE OF DEaSION W"

. Warinder Kumar Sahdeu Petitioner

E.X. 3oseph .Advocate for fbe Petitioser(&)

Versus

Union oF India & Others Respondent

-R. bt.,—RajiictLarLdd.iuL_ .Advocate for the Responaciji(s)

CORAM

liie Hon ble Mr. P,C. Jain, Mdministratiue l^ember,

•UieHon'bleMr. 3.P. Sharma, Judicial f^amber.

1. Whether Reporters of lojaJ papers may be aUowd to see the Judgement?
2. To be reTerred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of the Judgement?
jTV-i

4. Whether it needs to be circulatcd to other Benches of the Tribunal?
»lbn>RRNl>-12 CAT/8^3:1 ?.*^l5.000

'<r

( J.P. oHMRRM )
MEMBER (3)

( P.C. JAIN )
nE|V|BER^\)
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Central Administrative Tribunal-
Principal Bench: New Delhi.

0

Regn.No.OA-1885/1987 Date of Decision;

Shri Varinder Kumar Sahdev, ...» Applicant.

Vs. .

Union of India & Ors. ... Respondents.

For the applicant ... Shri H.X.Joseph,
Advocate.

For the respondents . ... Shri P.H.Ramchandani,
Advocate.

GQRr\;4: Hon'bie Shri P.O. Jain, iVisinber(Administrative)
Hon'ble Sari J.P. Snarma, iVfernber(Judicial)

JU03£MuNT

(Delivered by .Hon'bie S.hri J.P.Sharma)

The applicant. Deputy Office- Superintendent, Level I,. '

Customs and Central Excise, Central excise Collectorate,

New Delhi filed tnis application under Section 19 of the

Administrative Tribunals Act,1935 aggrieved 'by the letters

dated 24th June,1937 (Annexure A-7), 24th August,1987,

19th October,1987(Annexure A-ll) and Confidential D.O.

letter aated 25th June,1985 (Annexure A-2).

2. The applicant claiiued the follovJing reliefs;

a) to quash the orders contained in let cer dated 24th

June, 1987 with the direction to declare the applicant

to be profiDted as Inspector (Ordinary Grade) vdth
effect from the date on which promotions were made on

the basis of selection made by the D.P.C. held in

1979.

b) Direction to the respoiidents to grant tha applicant

all consequential benefits by way of arrears of pay,

seniority in the grade of Inspector(Ordinai-y Grade)
and all such due benefits arising from his promotion

on the basis of D.P.C. held in the year 1979.

'3-. The applicant joined as a Stenographer with the

respondent, General Board of lixcise and Customs, rie vJas

promoted to Selection Grade of Stenographex- on 8.5.1978.

The recruitment to the post of Inspector (Ordinary Grade)

is done on the basis of Hecruitraent xiules (Annexure A-l)

which prescribe that 75':^ of the posts are to be filled

by direct recrui'tment ana 25;q by promotion.
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.A..9a,inst 25;&. by promotion, the promotion is
(i)made by selection amongst the/U.D.Gs. \A;ith 5 years service,

(ii) U.U.Cs. with 13 years of total service as U.D.C., and

L.D.C,, taken together subject to the condition that they

should have put in a minimuiTi of two years service in the grade

of U.D.G. (iii) Stenographers (Senior Grade) with two years

service. The applicant was eligible in the year 1979 to be

considered as a departmental candidate for pronotion to the

post of Inspector (Ordinary Grade). The applicant qualified

tne examination for Inspector (Ordinary Grade) and also

aopeared in the Physical test and intervievif. The applicant
1960

> was not selected in i97'^/and also in 1932. Tne applicant

had another channel of promotion as Deputy Office Superintendeni

Level I. Tne applicant also cleared that" test and 'was.

aeclared successful and joined on tnat post of 23rd I'^kugust,

1982. The applicant vjas subsequently selected aS auditor

in C.H. (Audit.). By adopting t.iis channel of promotion,

the applicant could not any more be considered for pro.iiotion

in the departmental quota as Inspec tor (Orainary Graae )carrying

a pay scale of Rs .425-300 (pre revised). 4nen tne applicant

•'A'as not selected then he was given to understand that ne '•"•'as

not found fit by theOPC/ so he was not selected to-.the grade ^

of Inspector (Orainary Grade). It is because of this, the

applicant took chance as ./dnisterial iJ/upervisory Officer
f or

i.e./tne post of Deputy Office Superintendent, Level I in the

Scale of ils .550-750/-. Tne applicant took that examination

of Deputy Office Superintendent in June,1931. The deputy

Office Superintenaent Level 1 and Level II sxx are urectea

in Central lixcise (.'-^udit) as Auditor and vvas required to

conduct the audit of Central Excise records on various Central

H-xcise duty paying units coniing in their jurisdiction. Tne

aonlicantl'iv'l'rfile viorking in Audit in Central c-xci se(rtudit)
^_ and

raised an audit objection on i4/i5th January,1935/ this was



?• '

to

: 3 :

the main cause that the respondents and their subordinates

harboured prejudicial attitude and illwill against the

applicant. ' However, this controversy is not material

as it relates to a period after 1935. The applicant has

alleged in the application that he was transferred as Deputy

Office Superintenaent, Level 111 but he niade representations

to. the authorities and so he was again shifted to Audit'

Branca and retained there till 2nd November,1986, In June,

1985 (Annexure-.2), the applicant received a Confidential

iJ.O. that the Annual Confidential report for the period

1.1.1979 to 3lll2,1979 and 1.1.1933 to 31.12.1983 has not

been written so far, so certain information was sought from

the applicant. The applicant s.ubmtted the representation

(Annexure A-3) dated 1st July,1985, In tnis ;representation

the applicant, for the first time, raised the objection n

that-his non".selection as Inspector (Ordinary' Grade)
»

in the year 1979, 80 and 1982 has been because there were

no A.G.H^ available for the year 1979 and 1983 and so the

Departmental Promotion Coniraittee held in 1930 did not

recoiTiinend the applicant's case and as such now he be promoted

V:, as Inspector (Ordinary Grade), The applicant sent another

reminder on 9th January,1987 (Annexure A~4), 20th February,

1987 (<\nnexure A~5),9th April, 1987 (xsnnexure A~6). 3y the

letter dated 24th June,1987 (Annexure A-7), the applicant

was informed that the non-availability of A.G.H. for the

year 1979 has nothing to do with his noni^selection to the

grade of Inspector (Ordinary Grade) as he v;as found physically

unfit by the ..DPG held'in 1979 and 1980 and unfit by DKi in
for the siE.l8(ftion

1982. The applicant, it was informed remained absent^in the.
obt dined

year" 1931. The applicant has • - <i3J^"tain certificates of

medical examination of the year 1987 lahich He 3 sent to the -

• respondents fijifh representation dated 3rd July,1987,

The applicant continued to send certain more representations

and ultimately by the latter dated 19.10.1987(Annexure A-ll).

L
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T.te representations had • h-jen rejected by the Board by letter
adted 24T:n August,1987 for t.ie reasons intimated to him in
the letter dated 23rd June,1937. Aggrieved by tnis, the
applicant has filed tnis application for the aforementioned
reliefs,

4. Ihe respondents have contested the application taking
tne objection tnat xne applicant was, for the first time, s
eligible for promotion in 1979 in the departmental quota of
the Inspector (Ordinary Grade), T;ie procedure for selection is

laid down in the Board's letter dated 18.8.1975 (Annexure PUl).
This letter lays down xhat the CCH of the officer should not

be seen by the Members of the Comrrdttee before or alongvvith

the interview and they snouLd record their assessment of tne

candidate,(whether they are fit or unfit),

The GomurLttee snould see service record only of

those officers whom they consider suitable for appointment

as inspector/Preventive Officer Grade I/bxaminer or p3.eventive

Inspector in the Narcotics Department after the interview

proceedings are over and'grade them as 'outstandingvery good'

and 'good' on tne basis of their overall record of service

as in the ca^^e of theii- promotion to 'selection' posts on the

ministerial side. Thus, the submission of the respondents is

that the aCR of 1979 vjas immaterial. Tne respondents have also

pointed out that physically the applicant was not fit as his

height was short by 1/4" and his chest expansion v,'as short

by -f" than tne laid dovJn standards. He appeared before the

D.p.G. and was assessed not yet fit, Tnere is also a remark,

namely, 'physically unfit' against the applicant's name

made by the office. The applicant was again considered in

1980 and at tne interview stage he was again found not fit

and also a remark, from the office that 'physically not fat%

In the year i93ij the applicant did not appear in the interview.

The applicant's name again came up for consideration in the

year 1982'and this time also he was again assessed as not fit.

In the meantime, the applicant's naine v^as considered in the

ministerial cadre for tne post of Deputy Office Superintenaea,.
u
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Leval I where he was selected rand joined on 23.3.1932. The

respondents have denied any rnalafioe in tne selection procedure

or tnat tke respondents har-Jooured any prejudice against tne

applicant. The application, according to the respondents, is

devoid of any inatit and is liable to be dismissed. As regards
tc the

the transfer from the ^udit s ide, ^ninis terial side, the

respondents have stated that the transfer vias on administrative

ground. The aCR for the year 1.1.1979 to 31.12.1979 and 1.1.33 t

31.12.1933 were not available in tne dossiers of the applicant

so the requisite information v^as called froin the applicant to

complete the aCRsi.e. service record,

5. In the rejoinder, the applicant has btatec that the

Board's letter dated'18.8,1975 has made a change In the mode

of selection haS^ b';:;£n superseded by the instructions contained

in one O.M. issued by the Department of Personnel and

Administrative Reforms dated 30tn jjecember, 1976(Annexure a-14).

Thus, the procedure aaopted for selection as per board's letter

(Annexure R~l) istDtally illegal and against the above quoted

letter of iVLinistry of Personnel and Adniinistrative Reforms

(Annexure A-14), The applicant has also assailed the averment

in the reply filed by the respondents regarding the applicant

being physically unfit. The applicant in the rejoinder stated

that having been allowed by the uepartmental Officers to appear

before the j/ember of the jJPG for nis personal interview clearly

proves that he had fulfilled prior require.aents, namely, passinc

of tne writcen test and being declared fit in the physical

standara Lest. Tne applicant has also assailed that tne neight

being sho'An^-"'' short and nis chest expansion was short by

is not correct as the service record itself snovjs that tne
how can

height of the applicant is 5'.3" and/tne neight of che applicant
again become short at tne time of nis test for promotion.^
Further in Board's letcer of 1962 it has been decided that the

fractions of less than half an incn in measuring the physical

standsrQS snould not be taken into account(^^nnexure A-15).

L
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6. lie have h-drd t/ie iedrnad counsel for tne parties

at length and have gone tnroughbhe record of the case.

The applicant has claimed the relief iof . promotion as

Inspector (Ordinary Grade) as a result of tne U.F.C. hela

in. 1979,1980 and 1982, As regards tne ^.P.C. of 1979, the

A,G.R. of the applicant was very much there, from 1.1.78 to

31.12.1978. Departmental file snov-'s that the applicant was

consider'jQ ana was not found fit . Tne-DPC vvas neld in the xu

month of ;viayjl979. The DPC recommended that the applicant is

not fit and also 'Mas not pnysically fit. In the JPC -of 1980

held on 6,8.1980, the DPC rnaoe an endorsement against the

name of the applicant that ha is not yet fit. There is an •

official note that he is also not physically fic. In tne

DPC of 1981 the applicant absented himself, Tne D£iC of 1982

Was neld on 15th iViarch,i932 and the assessment of the DpC

for tne applicant was tnat he was not fit. Thus, tne

applicant should nave come for redressal of his grievance
or 1902

sometimes in 1930 and 1981^but ne v./aited for all these years,
uhen

and only £ in June,1985^ he 'was informed to give certain

particulars about his non-availability of ACR for tne, year

1979 and 1983 then the applicant oeveloped an iaea that he

v,'as not considered because of non-availability of ACil, The

proceedings of the DpG nave been perused thoroughly. Tne

respondents have clearly stated that tne applicant was

consiaered by tne DPC. It is not for tne court to decide at

tnis stage whetner the applicant has been rejected rightly

or wrongly. The only evidence the applicant ivants to develop

- for ' 'nis non-selection as Inspector (Ordinary

Grade) is that the ACR of 1979 and 83 vvere not available.

ACR for tne year 1983 is immaterial.ae^a<rding hCR of 1979^,

the applicant was also not found fit in subsequent year

i.e. 1982 Was considered again by the DPC '̂ Jdno no

malafiae can be attacned af this stage tl'i£?Jt the applicant

vvas not selected because of ipcomplete ^-xCfis for tne year 1979.

4
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7. The relief claimed by the applicant also is barred

by limitation and cannot be considered after such a lonq

period. Section 2i of the Administrative Tribunal Act^1935

sub-Clause 2(b) prescribes the maxirQum perioG upto vjhich

the Tribunal can grant relief. The same is reproduced below:

"the grievance in respect of vvnicn an application
is made had arisen by reason of any order made at
any time during the period of three years immediately
preceding tne daiie on which the j uris diet ion, powers
and authority of the Tribunal becomes exercisable
unaer this Act in respect of the matter to wnich
sucn order relates*"

8. In .n'lakashi 8. Ors . Vs. Manon and Ors. (1982)

'{- 2 S.GH page 69, the rion'ble Supreme observed at page 100 as

follows:

"In these circumst ances, v.,'e consider that the High
Court VV3S v-;rong in over-ruling the preliminary
objection raised by tne respondents before it,that •
tne writ petition should be dismissed on the
preliminary ground of delay ana laches, inasmuch as
it seeks to disrupt tne. vested rights regarding the
seniority, rank and promotions wnica had accrued
to a large number of respondents during the-period
of eight years that had intervened between the
passing of tne impugned Resolution and the
institution of the writ petition, ^ve v^ould accord-
ly hold that the ciiallenge raised by the petitioners
against the seniority principles laid down in the
Government xiesolution of ivlarch 2£,1963 ought to
have been i-ejected by the High Court on the ground
of delay and laches and the writ petition in so far
as it related to the prayer for quashing the said
Government Resolution snould have been dismissed."

9. The matter has also-baan considered in K.R.Mudgal

Vs. R.P.Singh, (l) 1937 ATLT page 129, vJhere the rfon'ble

SupreiiB Court laid aown that the matters like one's position

in the seniority list after having been settled foi" once

should not be allQued to be reopened after lapse of inany

years at the instance of a party who has during the

intervening period caosen to keep quite,

10. Tne matter has also been, considered in a number of

judgement* by this Tribunal.

V

*1. 1986 ATR (1) P.20, u.iN.Singrial Vs. Union of India
2. 1937(1) aTR page 292, Bimla Mukerji Vs. union of India
3. 1938(2) ATj^T page i24,Dr.K.PadmaWati Vs. Union of India

•L
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11. Having .jxven careful consideration, it is made out

from tne own assertion of the applicant that he was considere*

by the D.p.C. but vvas rejected being physically unfit as well

as not yet fit. Though, r--iqarding physical unfit the applicant

has put on record evidence to snow that he was physically

fit but regarding the .other aspects of absessrnent by the UPC

that ha was not yet fit is a matter over •.'\'hich the Tribunal

cannot exercise tne appellate jurisdiction. Non-availability

of AGR for tne year 1979 by itself cannot be taken as a

gi^ound to give any benefit to the applicant after 10 years

when ne had already switched to another channel of promotion

as Deputy Office Superintendent, Level I in 1932.

12. Tne learned counsel for the applicant also pressed

that if tne applicant'was not physically fit,..'A?hy he was put

before the D?C for interview. In fact, even if; it is taken

for granted that the applicant was physically fit then the

consiaeration on which" the applicant has not bedn "selected

are evident in tlie assessment by the D.PG in ail tnese years

1979,1980 and 1982 and'it cannot be said that the DPG vJas"

prej uaiced in any manner against the applicant. No malafide

has been alleged ogainst tne DPQ. The learned counsel for

the applicant tes referred to Ajay Hasia Vs. Khalid Mujib,

AIR 1981 S-C page 487. The constitutional Bench consideredthat

the viva voce examination is a permissible test for

selection of candiuates for promotion to a College and it was

held tnat either for admission to the college ox"~ even in

the matter of public employment, tne oral interview test
not

as presently helpi should^be relied upon as an'exclusive "ces L,

but it may resorted to only as an additional or supp4.ement~

ary cest ana, moreover, great care must be taken to see that

persons 'Whp are appointed to conduct the oral interviev-/ test

are inen of high dignity ,calibre and qualification. Ihe above

authority does not at all help the applicant as no malice
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in fact or any law has been alleged against any of the

memb-rs of the DFC.

13, Having consider e'd all the facts and circumstances

of the case, tne applicant cannox get tne reliefs prayed for

in die •application ana the application is devoid of merit

and is dismib^ed leaving the parties to Pear tneir own costs.

*^\ (/
( J.P. Shar;-na ) ( P.C. Jain > ^

i-.teiiibs r (J) (Vfe ;nber (A)


