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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI
VoL . 'O-.A.'No. 1885/87 S 198
. T.A. No. '
DATE OF DECISION ____ 1\ > 27
Varinder Kumar 3Sahdev - l;&iﬁbnér
4‘?:' o EuXs Joseph ) Ad;'dcate for the Peiitiéner(s)
‘ Versus . '

Union. of India & (thers o Reépbndem

D, H.,.R.a.ms_tla_ndgnl___ . .__Advocate for the Responacun(s)

CORAM .
Tne Hon’ble Mr. p.Cc. Jain y Administrative Member,

The Hon’ble Mr. J.P. Sharma, Judicial Member,

1. Whether Reporters of loeal papers may be allowed to see the Judgcment? T
2. To be referred to thc Reporter or not? Y '
3.. Whether thenr Lordshxps wish to sce the fair ‘copy of thc Judgcment‘l AN

4. Whether it noeds to be circulated to other Benches of the Tnbunal? M
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( 3.P. SHARMA ) )  ( P.C. JAIN)
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/ . Central Administrative Tribunal-
New Delnhi.

Principal Bench:

Regn. No . 0A= 1885/1987

Shri Varinder Kumar Sghdev,
_ Vs,

Union of India & Ors.

For the applicent
For the respondents
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Jain,

Date of Pecision: 3A“\13

..« Applicant.,

... Respondents.

«+. ohri &.X.Joseph,
advocate.

«.. Shri P ii.Ramchandani,
Aavoccte.

C Vembe r(Administrative)
.F. uuarma, Member(Judicial)

o

(Delivered by_Hon‘ble shri J.P.Sharma)

The appllcant Ueputy szlc

uusiomb and Central Excise, Central gxcis

Superintendent, Level I,

Collectorate,

New Lelhi filed tnis application under Section 19 of the

Administrative Tribunals Act,1985 aggrieved by the letters

dated 24th June,l1987 (Annexure A-7), 24th August,1987,

skd 19th Cctober, 1987 (Annexure A-11) and Confidential u.0.

letter vated 25th June, 1985 (Annexure &-2).

2, The apgplicant claimed the following reliefs:

a) to quash the orders contained in letter dated 24th

0.

June, 1987 with the direction to declare the applicant

to be promted as Inspector(Ordinary Grade) with

effect from the date onwhich promotions were made on

the basis of selection made by the 0J.P.C. held in

1979.

b) U1rectlon to the resyondenus to grant

all consag~

the\aoplicant

antial benefits by way of &rrears of pay,

seniority in the grade of lnSpeotor(Drulndry Grace)

and ail Sucn due benefits arising from his promotion

on the ba31s

3. The applicant joined as a Stenographer

of U.P.C. held in the year 1979.

with the

respondent, Ceniral Board of &xcise and Customs. rie was

' promoted to Selection Grade of Stenographer on 8.5.1978.

The recruitment to the post of Inspector (Ordinary Grade)

is done on the basis of Hecruitment Aules(Annexure A-l)

which preSCribe that 75% of

the posts are to be

filled

by direct recruitment and 25% by promotion.
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. Agplnst 25%. by promotion, the promotion is
{i) |
made by selection amongst the/U.li.Cs, with % years service,

(ii) U.u,Cs. with 13 years of total service as U oSy, and
L.D.,C,, taken together subject to the condition that they

s

should have put in a minimum of two years service in the grade

of U.D,G. (i1ii) Stenographers (Senior Grade) with two years

service. The applicant was eligible inthe year 1979 to be

considered as a wepartmental candidate for promotion to the

post of Inspector (Ordinary Grade)..The applicant qualified

tne examination for Inspector (Crdinary Grade) and also

appeared in the Poysical test and interview. The applicaﬁt
1980 ’

was not s ted in 197% 3/and also in 1982. The applicant

had another cnannel of promotion as Deputy Office Superintendem:

Level I, Tne appl licant also clzared that test and was. ‘

declared successful and joined on tnat post of 23rd august,

1982, The applicant was subsequently selected &% Auditor

in C.R.{Adudit). By cdopting tuls channel of promotion,

the applicant could not any more be considered for promnotion

in the departmental guotla as Inspector{Orainary Gréue)carrying

a pay scale of 3s5.425-300(pre resvised). «nen tne applicant

was not selected then he was given to understand that ne was

not found fit by theDPC so he was not selected to:lhe grace

il‘)

of Inspector(Uriinary Grade). It is because of this, the

applicant took chance as .inisterial Supervisory Officer

for . _ . o _ .
i.e./tne vost of Deputy Cffice Superintendent, Level 1 1n the
Scale of As.330-750/-. Tne applicant took that examination

ty Office Superintendent in June, 1981, The eputy
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Office buperintencdent Level 1 and Level 11 ®xg are treated

conduct the audit of Central £xcise racords on various Central
«cise duty paying units coming in their jurisdiction. The

st ted that - - 31 Exci /
applicant/while working in Audit in Central oxcl se \Hudlu)
: . .

dn
raised an audit obijection on 14/15th January,lBSQA his was

s
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the main cause that the reSQOndents'and their subordinates
harboured prejudicial attitude and illwill against the
applicent. dowever, this controversy is not material
as it relastes to a period after 1985. The applicant has
alleged in the appllcdtlon that he was truuqfurred as Deputy
Office aug¢:1ntenuent, Level III but he made representations
to. the suthorities and so he was again shifted to Audit
Brancn and retained there till 2nd November,1386, In June,
1985 (Annexufe—2), the applicaﬁt received a Confidential
2,0. that the Annual Confidentiél feport for the period
1.1.1979 to 31.12.1979 and 1.1.1983 to 31.12.1983 has not
beenwritten so far, so certain information waé'sought from
the applicant. The applicant submitted the representation
(Annexure A-3) dated lst July,1985. In tnis ;represenﬁation
the applicant, for the first time, raised the objéétion &
that-his noneselection as Inspector (Ordinary Grade)
in the year 1979, 80 and 1982 has buen because there were
no A.G.H. available for the yéar 1979 and 1983 and so the
Departmental Promotion Committee Héld in 1985 did not
reﬁdmmend the applicant's case and as such now he be promoted
as Inspector (Ordinary Grade). The appllcant sent another
reminder on 9th January,l987 {annexure A-4), 20th }ebruary,
1987 (annexure &A~5),9th Apbil,l987 (annexure A-6). By the
letter dated 24th June, 1987 (Annexure A~7), the applicant
was informed that the non—aQailability of A.C.R. for the
year 1979 hes nothing to do with his noneselection to the
grade of inspector (O%dinaxy Grade) as he was found paysically
unfit by the .DFC held in 1979 and 1980 agﬁtgﬁ%ts?zegégogn
1982. The dOpllCdnt it was ‘informed remained absenpiln th
obtained
year 198l. The applicant has ﬁL's; ¢artain certificates of
medical examination of the year 1987 which he2 sent to tne -
respondents with his répresentation dated 3rd July,l?S?,
The applicant continued to send certain more representations

and ultimately by the létter dated 19.10.1987 (Annexure A=LLl}).

s
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The representations had . buen rejected by the Bgard by letter
dated 24th August, 1987 for tae reasons intimatedto him in

the letter dated 23rd June,1987. Aggrieved by this, thne

applicant has filed tais dpplication for the aforementioned
reliefs,
4, e respondents have contested the application taking

the objection tnat the applicant was, for the first time, . =

o)

eligible for promotion in 1979 in +he uJepartmental quota of
the Inspector(Ordinary Grade). Tne procedure for selection is
laid down in the Board's letter dated 18.8.1975% {(fnnexure R=l),

Ihis letter lays down that the CCR of the officer should rot

be sesn by the iembers of the Committee before or alongwith

the interview and they snould record their assessment of tae
candidate(whether they are fit or unfit),

| Tne Committee snould see service record only of
those officers whom they consider suitable for appointment
as linspector/Preventive Officer uUrade I/Examiner or Freventive
Inspector in the Narcotics Uepartment after the interview
proceedings are over and grade them as 'outstanding','very good!

and 'good! on the basis of their overall record of service

(]

as in the cate of their promotion to 'selection? pbsts on th
ministerial side. Thus, the submission of the respondents is
tﬁat the ACR of 1979 was immaberial. The respondents have also
pointed out that physically the applicsnt was not fit as his
height was short by L1/4" and his chest expansion wasshort

by %" then tae lald down standards. He appeared before the
D.F.C. and was assessed not yet fit. Inere is also ¢ remark,
namely, ‘'physically unfit' against the spplicant?s name

made by the ofiice. Tne applicant was again considered in

nd st the interview stage he was again found not fit

Q-

1980
! . t e oy e - s 3 - A |

and also a remark from the office that 'physically not fit?,

in the year 1981, the applicant did not appear inthe interpview,

The applicant's name ageain came up for considerstion in the

it.

i

year 1982 and this time also he was again assessed as not

Y,

In f time, G SJSR £'s name v considered in the
In the meantime, the applicant’s name was conside

ministerial cadre for tne vest of Deouty Office Superintengan,
, : PUTY £
J
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Level I where he was selected and joined on 23.8.1932., The

¥

respondents have denied any mslafice in tne selection orocedure
or taat the respondents harboured any prejudice against the
spplicant. The applicstion, according te the respondents, is
devoia of any mafit and is lisble to be dismissed, As ragards

N ' ) ) - o ~tc the

the transfer from the audit side, fministerial side, tne
respondents have stated that the transfer was on administrative
ground, Tne »ACH for the yesr 1.1.1979 to 31. 12.1979 and 1.1.83 ¢

31.12.1983 were not avsilable in tne dossiers of the applicant

rmat
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so the reguisite inf
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on was called from the applicant

conplete the ACds, il.e. service record,.

5. In the rejoinder, the apwlicant has stasted that the
Board?s letcer dated 18.8.1%975 has made 2 change in the mode

of selection hafe been superseded by the instructions concained
in wne .o issued by the Department of Personnel and

Administrative Reforms dated 30tn wecember,l1376(Annexure A-14).

O
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Thus, tne pro acdopted for selection a5 per boardls letter
(Annexure #-1) istotally illegal and against the above guoted

letter of Ministry of Personnel and admninistrative Reforms

(U

(Annexure A-14). The applicant has also assailed the averment

in the reply filed by the respondents regarding the applicant
béing physically unfit. Tne applicsnt in the rejuiﬁder stated
that having been allowed by the vepartmental Officers to appear
before the rember of’the UPC for ais personal interview clearly
proves thet he hed fulfilled prior reguire.sents, namely, passir

in the physical

("l

of tae xik writcen test znd beang Jeclared fif

standard test. Tne epplicant has aleso assailed that tne neight
being shown g short and nis chest expansion was short by %f
is not correct as the service record itself snows thet the
. hou can :

. 1 . - - 3 I P LIRS St N [l - . - e

height of the applicant is 5.3" and/tine neight of the applicant

again become short at tae time of nis test for promotion?
Furtner in Bogrd?ls letcer of 1962 it haes been decided that thne

fractions of less than half an inch in mewsuring the physical

standsras snould not be taken into account {annaexure aA=15).

o
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have h.erd tie learned counsel for tne parties
at length and have gons tnroughthe record of the case.
The applicent hes clsimed the reliesf :of _. promotion as

nspector (QOrdinar ry Grade) as a suLt of tne U.B.C. held

1

L

in 1979,1980 and 1982. &s regards the ~.P.C. of 1979, the

A,G.n. of the applicant was very much there, from 1.1.78 to

31.12.1978. departmentel file snows that the applicant was

k]

considerud ana was not found fit . TngPPC  was neld in the xu

-

month of say,1979. The UPC recommended that the applicant is

(&8

not fit and also was not physically fit. In the <PC of 1280

held on 6.8.1%80, ths LPC mace an endorsement against the
name of the spplicant that ne 1s not yet fit. There i5 an
officiel note that he is also not physically fic. In tne

JPC of 1981l the applicant absented himself. Tne LBEC of 1982
was neld on 15tn March,l1932 and the assessment of the JPC

A

for tne applicant was tnat he was nobt fit. Thus, tne

applicant should nave come for redressal of his grievance
or 1982
sometimes in 1980 and 198l/but ne waited for &ll these years,

when
and VLo onlyLin June, 1985 he was informed to give certain

particulars about his non~gvailability of ACR for tae vear
1679 and 1983 then t applicant veveloped an iuea that ne
was not considered because of non~avallability of ali. The

ceedings of the LrC nave been perused thoroughly. The

'O
(=)
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respondents have clearly stated that tne applicant was
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consicered by tns DPC. 1t

cant has bean rejected rightly

e

tnis stage whetier the appl
or wrongly. The oniy evidence the applicant wanis to develor
For " his noneselection as lnspector (Grdinary
Grade) ie that the ACR of 1979 and 83 were not available,
ACR for tne yesar 1983 1is immaterial.ﬁega&ding AaCR of 1979

the applicant was &also not found fit in subsequent year
i.e. 1982 dhe. was cunsidered again by the DEGs Bo no

malafice can be attached at this stage thet the applicant

was not selected because of ipcomplete ~CHs for the year 1979,

Lo
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7. IThe relief claimed by the applicant also is barred

by limitetion and cannot be considered after such a long

of the administrative Iribunal Act,l985

j—

piriod. section 2
sub-Clause Z{b) prescribes the maximum perioc upto whicn
the Tribunal can grant relief. The same is reproduced below:

“the grievance in rsspec f whicn an application

is made had arisen by r on of any order made at

any time during the period of three years inmediately
preceding tne date on which the jurisdiction,powers
and guthority of the Tribunal bscemes exercisable
under This Act in rezpect of the matter to wnich
such order relstes«"

8. In d.s.iiakashl & Ors. Vs. L.l denon and Ors. (1982)
2 SCR pege 69, the .on'ble Supreme observad at page 100 &s

follows:

“In these circumstances, we consider that the High
Court was wrong in over-ruling the preliminary
objecticn raised by tae responuents before it,that
tne writ petition should be dismissad on the
preliminary ground of delay and laches,inasmuch &s
it seeks to disrupt tae vested rights regarding the
senlority, rank and gromotions wnicn nad accrued
.. to a large number of respondents during tha-period
of eight years thet hed intervenad between the
passing of tne impugned Resolution and the
institution of tThe writ petition. vwe would accord~
ly hold thet the challenge raised by the petitioners
against the seniority principles laid down in the
Government Resolution of March 22,1968 ought to
have been rejected by the High Gourt on the ground
of delay and laches and thne writ petition in so far
as it related to the prayer for quashing the said
Government Hesolution s$nould have besn dismissed,®

e The matter has zlso-be2en considered in ®K,R.lMudgal

Vs. R.P.Singh, (L) 1987 AILT page 129, where the Hon'bie

ot

Supreqe Court laid down that the matters like one's position
in the seniority list after having been settled for once
should not peallouedio be reopened‘after Lapse of many
years at the instance of a party who has during the
intervening period cnosen to keep quite.

10. Trie matter has alsc been considered in a number of

judgement® by this Tribunsl,

®], 1986 ATR (1) P.20, Q.N.Singnal Vs. Union of 1ndia

2. 1937(1) ATR page 292, Bimla #ukerji ¥Ws. Union of Indid
3, 19838{(2}) ATLT page 124,0r.K.Padmawati Vs. Union of inacla

8

Le
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1l. Having given careful consideration, it is made out

Nt thet he was consideret

G -

from tne own assertion ofi the applic
by the L,.FP.C. bul was rejected being pnysically unfit as well
as not yet fit. Though, regarding physical unfit the applicant
has put on record evidence to Show that he was paysically

fit but regarding tne .other aspects of assessment by the LPC
that h2 was not yet fit is a matter over which the Iribunal
cannot exercize tne appellaté jurisdiction. Non-availability
of ACR for the year 1979 by itself cannot be taken as a

grouﬁd to give any benefit to tne applibant aiter 1O years

when ne had already switched to another channel of promotion

fa oy
I

[&)]
[

as Leputy ice Superintendent, Level I in 1982,

12, Tne learned counsel for the applicant also pressed
that if tne applicant was not physically fit,.why he was put
~before thes LPC for interview. In fact, even if: it is taken

for granted thatl the a

o

plicant was physically {it then the
consiceration on which the applicant has not bsen selacted

[ o

are evident in the assessment by the DPC in all these yesr

w

1979,1930 and 1982 and it cannot be sald that the LPC was

<

prejucicedin any manner agysinst the applicant. o malafide
has been alles,ed sgainst tne WPCG. The learned counsel for
the applicant tus referred to Ajay rasies Vs. Khalid Mujib,

AIR 1981 3C page 487. The constitutional Bench consideredthat

[¢2]

the viva voce examination is a permissible test for

selection of candivates for promotion to a College and it was

held tnat either for admission to the college or even in

~

the matter of public employmeént, tne orel interview test

not ‘
as presently held should/be relied upon as an-egxcluzive test,

but 1t MY phe resorted to only as an additional or supplement-

ary test anu, moreover, gresat care must be taken to see that

6]

persons who are appointed to conduct the oral interview lest

are men of high dignity,calibre and gualification. The above
: ;

authority does noi at all help the applicant & no adlice

B
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in fact or eny law has b2en alleged against any of ths

9

x*r
we

memb .rs of thé LFC.
13. tiaving considered all the facts and circumstances

of the case, tne applicant cannot get tne reliefs prayed fo;
in the-apbl;caﬁion anc the applicati

ana is dismisced leaving the parties to ar thelr own costs,



