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JUDGEMENT (ORAL)
(By Hon'ble Mr. Justice V.5. Malimath, Chairman)
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Tt is surprising that the

application for condonation of delay in this

case has remained without being disposed of.

The application in this case was filed on

11.12.1987 cha]]éngﬁng the order under revision

dated 21.1.1985  and  other orders. The
explanation for the delay is stated to be the
fact tﬁat the petitioner was bonafide pursuing
his remedy by invoking the jurisdiction of the
High Court by filing a writ petﬁtion. on tha
11.7.1986. As by  that time the Central
tdministrative Tribunal had come into existence
and the jurisdiction of the High Court had been
taken away, the High Court transferred the case
Lo the Tribunal whersupon it L Was
numberad as T-122XJ?1 The Tribunal on

11.11.1987 held that it is only cases which are
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pending in the High Court as on 1.11.1985 that

stood statutorily transferred to the

Tribunal.dny case filed after 1.11.1985 in  the-

High Court does ﬁot stand statutorily
transferred. This position Was clearly noticed
by the Tribunal when it wmade the order on
11.11.1987 wherein it hejd that the transfer of
case by the High Court to the Tribunal is not in
accordance with Taw. Lﬁbefty was,however,given

to the petitioner4 to file a fres

1 applicatiom

N

under Sec.19 of the Act. It is accordingly this,

application that has been filed.

Z2. We are sati

3

fied on  the materials
placed before  us ‘that the petitioner was
bonafide pursuing hié rémedy before the wrong
forum. That being the position, the time spent
by the petitioner fn'pursuing nis remedy before

the High Court has to be taken into account. We

2

fied that the mﬁstake committed by the
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are sati

pe

“petitioner in approaching the High Court and not

the Tribunal is a bonafide one. Heince, the

delay in filing, the appTication hefore the

Tritunal is condoned.

. This case‘ﬁs'by Shri Bhinm Saiﬁa'who
was police Constable posted in the Delhi Air
Port. & dﬁscip1inary inquiry was held against
Him on the allegation that he gave some foreign
curiency in the &ir Port to one Shri Ram Bahadur

Rai, a passenger, bound for Nepal and requested

(;»/hﬁm to buy scotch  whisky at the Departure

[l




Transit Lounge duty free shop. The said  Shei
Ram Bahadur Rai obTﬁged him by purchasing the
Tiquor with the foreign currency provided by the
- petitioner and handed over to him those bottles.
The hand baggage of Ram Bahadur Rai was exanined
and he was questioned whereupon he gave the
aforesaid story. It is on the basis of these
allegations thatla departmental inguiry was held
against him. Me was found guilty by the Inquir&
Officer and éccepting éis finding a penalty of
removal from  service by order dated 27.6.1984
was awarded. The said order was affirméd on

appeal by order dated 23.8.198
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Addl. Commissioner of Police (S&T), Delhi. It
is the said order that is challenged’in these

procesdings.

4, Our attention was  drawn by the

Tearned counsel for the petitioner during the

course of the arguments to the proceedings held -

under the Customs Act against the petitioner and

Ram Bahadur Rai in respect  of the

o

same incident. It is clear %rom the same that
the petitioner was exonerated of the charges
1eveT]ed against him under the Customs Act. The
petitioner’s case is that the order was passed
by the Customs  Authorities only after the
decision of the Appellate. futhority and that,
therefore, he brought the same to the notice of
the Revisional Authority. The  Reviszional

jﬂ///ﬂuthority has dismissed his revision petition on
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21.1.1985. We do not find any reference to the
decision taken by the Customs Authorities in

favour of the petitioner in this behal f.

5. The principal contention of the
learned counsel for the petitioner is that the
petitionear waé not afforded reasonable
opportunity of défendﬁng himself in the inquiry.
It is further contendad that it is manifestly
unreasonahle to hold  the petﬁtigner guilty
solely relying upon the statement of Ram Bahadyur
Rai said to have been recorded on the date of
the incident without giving him an opbortunity

of cross-examining Ram Bahadur Rai.

(=)

The entire case rests  on the

statement of Ram Bahadur Rai. Even though there

speak  what  Ram  Bahadur Raj told  them
on his being questioned in regard to his not
being in a position to account for the whisky
bottles which he purchased from the duty fres
shop. So far as the main witness Ram Bahadur

Rai is concerned, the Inguiry Officer has stated

o
=

=
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that it is not possible to summen and exz
nim without delay and without Tncurring

considerable expenditure. He was of the opinion

that his previous statement should be brought on

record and used as  evidence against  the
petitioner, Support  for this action is  drawn
from Rule 16(iii) of the  Delhi  Police

(Punishment and Appeal) Rules, 1980, Though the
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provision enables the Inguiring authority to

bring the pravious, statement of the witness on. -~

- record “without examining the said witness and

tendering him for cross exaiining on the ground

that eﬁaminatibn of such a person would entail

'deTay and expense, it s obvious that the

~discretion has to be exercised having regard to

a1l the relevant circumstances in a fair and
just manner. 'It' cannot Be forgotten that the
mandate of Article 311 of the Constitution is to
afford reésonab]e'yoppbrtunﬁty'tO'a de]ﬁnquent~
%or imposing a major penalty. ~ That being .
paramoﬂnt duty mandated by the Comstﬁﬁutioh mére
existence of the statutory power of -enab1ﬁng
~ \ .
Charactgr cannot. be méde use4im a mechanical
manner to bring statemeﬁt of wﬁinesses on recgﬁd
without tenderihg them for cross—examining. It
is in this back ground that we have to examine
the facts concerning in"this case. It s
necessafy to riotice t%at‘Rah Bahadur is -really
in  the pgsifﬁon 'of-~a co;éccused.. He ~ was
v
primarily responsible for the breach of the
nrovisions of Customs Act in.écceptﬁhg foreign

8

currency, as alleged, from the petitioner and

making use of the same for purchasing foreign

1ﬁquof' From the duty free shop in the &ir Port

and giving~ it to the betitioner. When Ram

_Bahadur Ral was caught_red handed in this case,

he had to save himself. The possibility of his
making a false statement to extricate himself

cannot easily be excluded. It was, therefore,

Cﬂx?ﬁery ﬁecessary for the Inquiry Officer to Thave

g
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éxgrcised great caution in  the matter éf
exercising his discretion and making use of the
statement “of Ram Bahadur Rai without summoning
him ~ as a witness and tendering him  for
cross-examining.  Having regérd to the special
facts and. circumstances that the only evidence
ﬁn this case is of Ram Bahadur Rai who was
himself Jdnvolved -in the case, the exercise of
the discretion by the Inguiry Officer appears to

b

e

manifestly unreasonable and arbitrary. But
for the exercise of this discretion to bring Ram

Bahadur Rai's statement on record, the Inguiry

(1]

Officer was required to summon him as a witness

téndering the previous statement made by him and

~then to permit the petitioner to cross-examine.

ST this valuable opportunity of the petitioner

of  shaking the statzment of Ram Bahadur Rai has

been denied to him. This, in our opinion, has

Ted to denial of reasonable opportunity of
1

showing cause guaranted by Article 311 of the

Constitution. It s on this short ground that

We ara inelined to interfere in these

ence of the same would be
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to remit the case to the Inguiry Officer for

a3

further inquiry to enable him to summon Ram

CBahadur Ral as a witness and to proceed to

complete the  disciplinary:  proceedings  after

giving reasonable opportunity of cross-examining

Ram Bahadur Rai. At this stage we put to the

w/ﬁéarned counsel  for the petitioner whether he
Ve .
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would Tike to  forgo the backwages and claim for
promotion if he is reinstated in service. MWhen
we asked the response of the learnsd counsel for

the respondents, he, on obtaining instructions

¥

of hi:

4

> client  who was bresent in the court
§ubmﬁtted that the petitioner would be grateful
if the further disciplinary procéedings are
avoided and he is willing to forgo the backwagés
as also the claim for promotion in respesct of
the vécahcies that were filled up by the
-promotions so  far. In the Tight of the
undertaking given by the petitioner through his
counsel to give up the back Wages and c¢laim for
promotion, we thought 1t improper to regulate
our discretion in the matter of remitfing the
case for further inguiry. We are inclined to
take into account two other factors in  this

behalf, namely, that the incident in question

which led to the disciplinary proceedings took

w

place a decade back. Another circumstance
that under the  Customs  Act” in  the | same
ﬁroceedﬁngs the petitioner stands exonerated,
Bearing in mind these circumstances, -~we are

inclined to take the view that it would be just

?

and fair to conclude  the entire proceedin

e

denying the petitioner the backwages as also the
claim for promotion, as aforesaid. This, we are

doing on the statement made by the counse]

giving up the claim as  aforesaid with due

instructions from his client who was present in

Y

/m/thw court.
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8. For
dispose of this

directions:
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(2)
\/

(3)

(4)

...8__
the reasons stated above, we

application with the following

The orders of the disciplinary
authority, wappellate authority
and revisional authority are

hereby quashed.

The respondents are directed to
reinstate the  petitionsr in
service as  Police Constable
within three months from the
date of receipt of a copy of

this judgement.

The petitioner shall not be
entitled to receive  any
backwages 31 the
reinstatemsnt of the petitioner

in service,

The petitionsr shall not be
entitled to claim any promotion
on  the ground that any of his
juniors were promoted on  any
date before the date of his
~einstatement  in pUrsuance of

this order,
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The pérﬁod from the date of his
removal ti11 the date of his
reﬁnstgtement shall not  be

treated as break in service and

. the same shall be regulated by

granting extraordinary leave,
if. nescessasry, making iﬁ clear
that lﬁt does not amount to
break in service. MWhen he is
qualified, he may be considered
for promotion in the vacancies
arising after his reinstatement

in service.

On reinstatement, vthe
petitioner shall be fixed in
the same scale which he would
have got had he continued in
service without impugned orders
being passaed giving 'him the
benefit  of the revision OF the
pay scales, if any, which have
come into force subject to the

condition that he would not be

centitled to any arrears.

The parties shall bear their

respective costs.

// %:/

(¥.5. Malimath)

Chairman



