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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

1069/87 199
T.A. No.

DATE OF DECISION 23-11-90

CAT/7/12

Shri G.Gochait getitioifiet Applicant

Shri G.Q.Bhandarij ' Advocate for the R0dst<«0©r^)Applicant
Versus

Dalhi Adminiatration & antttharj^espondenta

Shri M^n.Sudan^ ^Advocate for the Respondent(s)
o

CORAM

The Hon'ble Mr. p.K.KARTHft., UIGE CHAIRMAN(3)

The Hon'ble Mr. D.K.CHAKRAUORTY, WE:MBER(4)
\

1. Whether Reporters of local papers may be allowed to see the Judgement ?^
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ? ^
4. Whether it needs to be circulated to other Benches of the Tiriljunal ?

JUDGEMENT

( Judgomont of th» Bench delivered by Hon'ble
Mr. D.K .Chakravorty, l*lembBr(A) )

The apislicanty uho has uorkad as a Uarder in the

Central Oail, Tihar, Delhi, filed this application under

Section^19 of the Administratius Tribunal# ftct, 1985,

praying for setting aside and quashing the impugned

order dated 12*2.67 uhereby his services uere terminated

and for declaring him to be continuing in service. He

has also claimed the benefit of back uages ©n roinstatement.

2. The facts of the case in brief era as folleus.

The applicant was appointed as Uarder in 1984. On 3.1.87,

Superintahdent, Central Jail Ne.3, Neu Qelhi* issued

the following roe'raorandum to himl-

" On 3.1.87 at 3.50 p.m. you were on duty in

Ward No.16-P.U«D.Mason after repairing the



•'" fe
wall uent t© Ward Nt.13 and it uaa found

that at th« place of repair sorna body has

rnads a hoi® again- Bocause at t hat tim«

you uer« on duty in th« Uard and this was

done in your prasonce so you should axplain

in writing as to who and why this uas done.

If yeu do not giu« axplanation within tu©

days, it will ba presumed that you hava

deliberately got it dona and appropriate

action will be taken against you."

3. Tha applicant submittad the following reply

on 4.1 .87 s-

" Uith rsference to your lettsr N®.C3/30/86

dated 3.1.87 I have to state that the applicant

was on duty in Uard No.16 en 3.1.87 from

12 to 6 p.m. on the front row and gate. Before

this, there was no duty for many days in

Uard Na.16. The applicant at tha time af

his duty did not alleu any niouBmasht on the

front rjM and gate ef the Ward. Another

sentry was on duty en the rear row. Haw

could the applicant go t© the rear without

leaving his duty. Ss, the applicant has no

knowledge about the hole in the wall."

4« No enquiry was held thereafter. The following

impugned order was passed en 12.2.87:-

" In pursuance «f the prouisions to Sub Rule

1 af Rule(5) af the Central Civil Services

(Temporary) Service Rules, 1965, I, 3 .P•

Singh, Deputy Inspector General af Prisons,

Central 3ail, New Delhi hereby terminate

forthwith the services of Shri G.Gochait

Uarder and Shri Harkesh Sharma Warder ef

Central 3ail, New Delhi, and direct that

they shall be entitled to claim a

sucn ef equivalent to t he amount of their

pay plus alleuancos for pori^ of^otica
at the same rates at which they wC5§ drawing ^
immediately before the termination of their

^ / service or as the case may be far tha period
by which such notice fall short of one month."
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5* contantisn af tha applicant is that he

bias an duty in Ward Na.16 an tha frant rau yhersas

Shri Harkssh Sharma another Warder was posted at

tha back rau af tha sama uard> His instructions uart

ta keep tha prissners under his charge i.e. those

lodged in the front rau under abseruation and that

ha cannot be held responsible for the goings ran,

in Another ward uhich could be seen anly from the back

rdu where Shri Shartna uas posted on duty.

6. The contention of the respondents is that

Uard Na.16 is a top security ward and the act af

removal of wet cement between Uar^J Nea*13 & 16 was

done during the duty period af the applicant in

Uard No.16. Tha respondents have stated in their

counter-affidavit that " an receipt of report

dated 15-1-87 fram the 3updt.3ail No .3, Tihar^

the same was placed before, the Inspectar General
I

af Prisons who asked for° the complete service record

af the petitioner and considering the averr:all performance

of the petitioner^ ardors far termination af service af

petitioner under Rule 5 af C.C.S.(Temporary Services)

RuleSf 1965 was passed"*

i

7. iJe have carefully gone through the records af

the case and hava considered the rival cententionis.

The issue: invalvad is whether the itnpugned arder af

terminatian is an arder af termination simpliciter

or whether it is by way af punisfhment.

6« According to the learned counsel af the applicant,

the impugnisd order though worded as arder af termination

simpliciter is penal in nature . According to the learned

counsel of the respondent®, the mis-conduct ef the applicant

may have been the motive for the impugned arder af termination

but not its founustign. It is well settled by now
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that the mera farm ar language ef the erder is net

sufficieini. tiii liclcl that the erder ef tarminatinn

is an erder simpliciter and that in the process ef

judicial revieu, the foundaitj.en (uf tht5 girier simpliciter

can be gone intei. The apparent innecuous erder ueuld

be linked with the stigma if the link is not far te

seek and tha respondents have disclesed uhat actually

yere the grounds far making the erder. If the

innecuoua srder is gruunded upen features uhich

cast stigma against the affected efficer, he is

entitled te defend himself in ® pruDetfd.lng prsuided

under the rules appplicable to him ( vide Harpal Singh

Us. State ef U.P. & anothe r, ATh 19B8(1) 3C 77; An®«^

D«.i3i.i&l Ws, Government ef India and A.nQithe r, 1S84(2)

see 369.

9« In the instant case the services ©f the

applicant had beisn tDrminated en account af the

report relating to the rsmaval ef the uiet cement

frem the side ef Ward No.16 in the frent pertien ef

which the applicant was an duty. Lie are ef the epinien

that in essence tha terminatisn is due t® the all.eged

mia-conduct an the part ef the applicant in the

perfermance ef his duties. In such a case the

more appreprdatf^ ceursa far the respendent* te adopt

uas te initiate disciplinary preceedinga against the

applicant under the relouant 1-UI08 end not te shert-

circuit the enquiry by inuoking peuer under Rule 5(I)

ef the Central Civil SeruiceaCTempisrary Service"^

Rule8, 1965. During an enjuivy under the ,CCS(CCA)
/ie entitled te

Rules, 1965, tha » reasenable

eppertunity to defend himaulf against the charge of

mis-cenduct. The applicant in the instant case has

been deprived ef such an eppertunity. In vieu ef this.
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tha itn|Dugned arder af terminatien c&nnat be censtrued

te be an arder af tcrrninatiein sim|ilicitBr and an that

ground it is nat legally sustainable. Ua, therefare,

sat aside the impugned arder af termination dated

12.2.87. The respandent® ar@ dirscted te reinstate

the applicant as Uarder. He uill alsa be entitled

tc the arrears ef^pay and allauances from 12.2.67 to the

date af his reinstatement and ether censequential

benefits normally due to him. The respendents shall

comply uith ths ^abeve directions within a period ef

three menths from the date ef csmmunicaticn af this

arder.

10* Uathauever, make it clear that after reinstating.:

tha applicant, the respandents u/ill bo at liberty te take

any appropriate actien against him far any act ef mis-

canduct in accordance uith lau, if so adv/ised.^

Parties-uill bear their aun costs.

I

s3 ^
( D.K.CHAKRAVCRTY) (' P.K.KARTHA)

MEMBER rcYlnlm'i^ CHAIRMAN


