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.IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI
| I

T.A. No. °/ 199

- - . DATE OF DECISIoN 43-11-20
Shri G.Gochait

Retitioner Applicaﬁt

___Shpi G.D.Bhandari, ’ Advocate for the Retittameris)Appl icant
_ Versus ' .
Delhi Administration & anetherpeq, hdents

Shri M.M.Sudan, Advocate for the Respondent(s)

Q

The Hon'ble Mr. p.K.KARTHA, VICE CHAIRMAN(3)

The Hon’ble Mr.  D,K.CHAKRAVORTY, MEMBER(A) ‘

Whether Reporters of local papers may be allowed to see the Judgement ?jw
To be referred to the Reporter or not ? 9>

1
2
3. Whether their Lordships wish to see the fair copy of the Judgement ? {Uv
4

Whether it needs to be circulated to other Benches of the T'ril;unal ? \©
JUDGEMENT

( Judgement ef ths Bench dslivarad by Hon'ble
Mr. D.K.Chakravorty, Membsr{A) )

The applicant, whe has Qorked @s @ UWarder in the
Central Jail, Tiﬁar, Dalhi,AFilad this application under
Ssction’ 19 of the Administrativa Tribunals Act, 1985,
praying éor sotting 5aidn'and guashing the impughod
ordef dated 12.2.87 uvhareby his éa:vices wers terminated .
and for declaring him to be continuing 'in service. He

has also claimed the benefit of back‘uages en rainstatamanﬁ.

2. The facts of the case in brief are as folleus.

The applicant uas appointld'as Warder in 1984. On 3.1.87,
SUpQrintnhdent, Cantral Jail Ne.3, Nsu Qeihi,'issued

the follewing memorandum to himi-

Y On 3.1.87 at 3.50 p.m. you weres on duty in

jl/— ,b Ward No.16.P,W.D.Magon after repairing the
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vall wsnt te Ward Ne.13 and it was found

‘that at the place of repair some body has
" mads & hols again. Because at that time

you wers on duty in the Ward and this was
done in your presance se¢ you should axplain

in writing as to who and why this was done.

If yeu do not give sxplanation within tuwe
days, it will be prssumed that you have
deliberately got it done and appropriate
action will be taken against gcu."'

The applicant submitted the following reply

on 4.1.87:~

4.

" Yith refarsnce ta-your lstter Ne.C3/50/86

datad 3.1.87 I have to state that the applicant

was on duty in Ward Ne.16 en 3.1.87 from

12 te 6 p.m. on the front row and gate. Before

this, there was ne duty for many days in
Ward Ne.16. The applicant at the time eof
_ his duty did not alleu any movsment an the
front:I®& and gate ef the Ward. Another
santry was on duty en the rear rouw. Hou
could the applicant go te the rear uithout
lsaving his duty. Se, the applicant has ne
knowledge about the hels in the wall .®

No enquiry was held thereafter. The folleﬁing

impugned erder was passsd en 12.2.87:-

" In pursuance ef the provisions to Sub Ruls
1 of Rule(5) ef the Cantrel Civil Sarvices
(Temporary) Ssrvice Rules, 1965, I, S.P.
Singh, Deputy Inspsctor Gsneral ef Prisons,
Central Jail, New Dslhi hersby terminate
forthwith the ssrvices of Shri G.Gechait
Warder and Shri Harkesh Sharma Warder ef
Central Jail, New D=lhi, and direct that
they shall be entitlad te claim a
sum ef squivalent teo t he amount ef their
pay plus allswancas fer perigd oﬂxgatico

at the same rates at uhichithuaBerauingQ/
immsdiately before the termimation ef their
sarvice or as the case may be fer the period
by which such notice fall short ef ene manth."



-3 - <%-
. - /

Se The cant-ﬁtien of the apélicant'is that he

was en duty in Ward Ne.16 en the frent Teu whersas

Shri Harkesh Sharma another Uafdir was postad at

the back rew sf ths same uard. His instructiens Qoro

te kesp the prisensrs under his charge i.s. those

lodged in the front rew under -bsorvation/énd that

hse cannot be hald responsible fer the geings %cr;

in another ward which could be ssen enly from the back

row where Shri Sharma was posted en QUfy;

6.  The contention of the respendants is that
Ward Ne.15 is @ top security ward and the act .F\
fomova; of wet cement betueen Ward Nea.13 & 16 was
done during the duty period of the applicant in
Ward Ne.16. The respondsnts have stated in their
éounﬁef-afﬁidavit that " en receipt ef repert
dated 15-1-87 frem the Supdt.Jail Ne.3, Tihar,
The same was placed befarc‘thu Iﬁspector General
of Prisons who asked for' the complate service rncarﬁ

of the petitioner and cmnsidering the sver=all perfermancs
of the petitioner, erders fer termination of service ef .
petitioner under Rule 5 ef C.C.S:(Timporary Services)

Rules, 1965 uas passed®,

l

7 we havo'carefuily gone thfough the records ef

the cass and havs considersd the rival cententions.

The issue:invelved is whetier the impugned erder ef
terminatien is an erdsr ef terminatien simplicitir

er Whether it is by way ef -punishment.

8e According tas the lea:ned cmunsei ef the applicant,

‘the impugned erder though worded as erder ef tarminatien
simpliciter is pensal in néturn. According te therlcérned
‘ceunsel of the respendents, the mis-conduct ef the applicant
may have been the metive fer the impugned erder ef terminatien

but not its feundstien. It is well aetﬁled by new
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that the mersa ferm er langﬁ#go ef the erder is net
sufficient te hold that the erder ef terminatien
is an erder simplicit;r and that in the precess ef
judicial review, the foundatien mf tha grder simpliciter
can be gone inte. The apparent innecuous erder wauld
be linked with the sfigmﬂ if tﬁe link is not far te
ssesk and thes respondents have disclesed what actually
wers the grounds fer making the erder. If the
innecuceua order is grmunded upen Foatdres thch
cast stigms against the affected afficer, he is
entitled te defend himself in @ procesding proviced
under the rules @ppplicable to him ( vide Harpal Singh
Us. State of U.P. & anotisr, ATH 1988(1) SC 77; Anmes
Jaisusl Vs. Government ef India and Anether, 1584(2)
SCC 369, |

S In the instant case the s;rvices ef the
appliCQnt had been terminated en a&cccount ef the -
report r-lating ts the remaval of the uet cement
frem the side ef Uard No.1€ in the frant pertien «f
which the applicant uas en duty. Ue ars of the epinien
that in essence ﬁhe terminatian is due te the alleged
mis-cenduct en the part ef the applicant im ths
perfermance of .his duties. 1In such a case the
more apsrapridte ceurse fer the rospon&ents te adept
wag te initiate disciplinary mpreceedings against the
applicant under the ralévant rules end not te shert-
circuit the snquiry by inveking pewer under Rule 5(1)
ef the Central Civil Services(Tempsrary Service$
Rules, 1965. During an snyuivy unmder. the CCS(CCA)

&8s entitlsd te

Rules, 1965, the &pplicani will/have @ reasenable

sppertunity to defend himself against the charge of

mis-cenduct. The applicant in the instant case has

9// besn deprivaed .ef such an epperiunity. In view ef this,



.the impugned erder ef tarminatien cannet be censtrued
te be an erder ef terminatien simpliciter and en that
ground it is net legally sustainable. Uus, therefere,
set aside the impugne d erdsr ef terminatien dated
12.2.87. The respendents are directed te reinstate
the applicant aé Warder. He will alse be entitled

te tﬁeﬂarncars of, pay and allewances frem 12.2.87 to the
date of his rlin;tat-ment and ether cshsaquentialr
benefits nermally dus te him. - The rsspendents shall
comply with tru\abeve'directimns within a peried ef
three menths from the date -f cémmunicatisn ef this

srder.

10. We hewever, make it clear that after reinstating.:i
the applicant, the respendents will be at liberty te take
any apprepriats actien against him fer any act of mis-

cenduct in @ccerdance with law, if so adviscd\
Parfi.Séwill besar their ewn cests.
( D.K.CHAKRAVORTY) ‘ ¢ P.K.KARTHA)
MEMBER quufuqo A VICE CHAIRMAN




