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D G M E N T (OlAL)

( By Hon'ble Mr. Justice S.K.Dhaon)

These applications involve the

same controversy. They have been heard together.

Therefore, they are being decided by a common

judgment. T.'

2. The petitioners, in these Original

Appliccitiohs, were employed on daily wage basis in

the auxiliary force of the Central Reserve Police

ForceCC.R.P.F.). Cbviously, their appointment^

were absolutely temporary. According to the
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respondents, the petitioners on 31.7.1986, were

treated as open market candidates. They were

employed in the Delhi Police as Constables, By

separate but similar orders, passed in the

purported exercise of powers under the proviso

to sub-ruie(i) of Rule 5 of the Central Civil Services

(temporary Service) iRules, 1965, their services were

terminate on i7.6.i989* The said orders are

being impugned in the present applications.
'Va ,;/v

3._; , In the counter affidavit filed, it is

averred that the services of the petitioners were

te^inat^ as Jthey were found medically unfit.

It is the respqndente* case that the petitione^
were not subject^ to any medical examination^hen
they .vere allo^/ed to be appointed as constables

in the Delhi jPolice» however, they were medically

examined after a lapse of about eight months.

, B^le 5(e)(i) of t^

(appointaiient and recj^itaent) Ryles, 1980,
( hereinafter referr^ to as the 'Rules •) states

thgt all direct appointments of the employees

shall be mWe initially on purely teonporary basis, $

; Indeed, it is „the res pond ehts» own case

that the petitioners had been appointed on tCTporary

' basis;:

5. it appears to be an admitted position

that the impugned orders were passed without

' : : ^ affording aryy opportunity of hearinq^jbo the

petitibhers and, without giving any opportunity

to niiake a xfepices entation against the

. >y the Medical Officer that they had

' j :Vi: r "^een: fqurid medically unfit.

Oi V Section 5 of the Delhi Police Apt,

inter ^iiar, provides that subject to the;



provisions of th^^ct, the recruitment to,
and all other conditions of the re embers of the

' Delhi Police shall be such as may be prescribed.

"Prescribed" means prescribed by rules(Section2(n),-;'

7. By a notification dated i7th December,

1980, in exercise of the powers under Section

y 5 of the said Act, the Administrator prescribe^,
certain rules and orders, as amended or revised

from time to time. Amongst others, the Rules

'contained in tHe said notification are the Fundamental

Rules and Supplementary Rules and the C.C.3.(Tennporary

Service) Rules, 1965* Thus, the said rules form

part of the conditions^ of the service of the members

of ^'hdlielhi Police fofce, ^including the petitioners.

8» to Supplement Rule 4 of the Supplementary

Rules, the Goverranent of India have issued orders

frcm time to time. The O.M. dated 23.6.1953, as

publiBhed iii paragfaphCg) at page 302 of

' " Swami's compiiaitioh of F.R. S*R. Part-I General

Rules, inter alia statess

, . ^ -"(g) :Vi/ha,t should^ done in the case of

a tenporary Government servant declared

medically unfit}

(a) .Vhether he should be discharged

from servxce(i) immediately on

receipt of the adverse report, or

(ii) after one month from the date

of communication to him of the

• .v • findings df "^e Civil Surgeon

. ... • ;-..e:tc., or .

(b) Whether he should be allowed to

continue in service until either

his request for an appeal is

^ ^ : rejected or until the appeal

board, if agre^ to, has been

constituted and has given its

verdi'ct^^
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It is recited that after a detailed examination

of the above question, it has now been decided

that the contents of paragraphs 3 to 5 belov^ should

be observed in future to deal with such cases.

9. Paragraph 3 is relevant. It states that

noitnally an officer should be medically examined before

. his , appointment,, In certain cases, however, when an

officer is required to join immediately for

work, or for training,, the appointment may be made

without first obtaining the medical certificate,

though the appointment should be subject to the

officer being declared medically fit; In all such^
Cases, if an officer is declared unfit on medical

examination and he prifers" an appeal on the

basis of Qrder(2) above he should be retained

in service till the case is finally decided, ,

10. The contents of paragraph 3 aforenentioned were,

at the relevant time, attracted to the cases of the

petitioners. Admittedly, they were not given

any opportunity of filing an appeal. Therefore,

there is no escape frcm the conclusion that the ^
impugned ord'ers were passed without complying

with the afore-mentioned instructions of the

Goverrment of India®

11. m now come to the question of the reliefs

to be granted to the petitioners," The normal rule

is tha^i v^tienever-an^DTd-er^of dismissal or 1:er:ninati6n

is quash^, .in border of re-ins t aten ent should be

passed. ;Ve see no reason as to why v/e should

depart frcm that rule in these cases. However,,

we make it clear that it will be open to the

respondents to subject the petitioners to a fresh

medical examination. If, the Medical Officer concerned,
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gives a report adverse to the petitioners, the

respondents shall, act Strictly in accordance with

the aforient iqned instruct ions of the Government

of India before terminating the services of the

petitioners as tenporary employees,

' -' ••The 'petiti on s ucc eeds' a nd is a 11 owed, The

impugned orders •are• quashed." 'the petitioners shall

be- r^iiistat^ ' in their servic^s and paid the

back wages. • • •• ••••

there shall be no order as to costs,

C B.K^5hQui^iyai Y' ( S.^-i^haon )
, MOTberCA) Vice Chairman

13th Sept., 1993.
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