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JUDGEMENT ‘ L

In this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicant has
assailed the rejection of the recommendation of the Planning
Commission for giving him a pay of Rs.3,500/- per month on
the post of Adviser, Planning Commission, which he held in
rank of Additional Secretsry to the Government of India
(on a pay of Rs.2,000/- per month) and prays for quashing
the decision of the Appointments Committee of the Cabinet
in rejecting his claim for appointment as Adviser on a pay
of Rs.3,500/~ per month at least from the date the Planning
cbnsequential benef its. ,
2, ‘The relevant facts, in brief, are that the applicant
joined_the'lndian Administrative Service in 1952 and‘was
borne on the cadre of Andhra Pradesh. He was posted on
deputation to the Centre as Adviser in the Planning
Commission in the rank of Additional 3Secretary tc the Govern=
ment of India and assumed charge of the said post on 15.2.1983.
Vide order dated ;6.6.1986~(Annexure P~9), the Appointments
Committee of the Cabinet app;oved his extension cf tenure

from 15,9,1986 to 31,12,1986 (the date of his superannuation).
Q.JZ_.- \ ‘ '
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He retired on superannuation on 31.12.1986 (A.N.). He has
pleaded that even though he was senior and suitable for
promotion to the post of Secretsry / Special Secretery
to the Government of India, he was»denied that promotion.
It is stated that before béing posted as Adviser, Planning
Commission, in the rank of Additional Secretary; on the
baéic pay of Rs.3,000/- per month, he was also drawing the
| same pay from September, 1980 under the.Government of
Andhrs Pradesh. hen he found that his hopes of being
promoted as Secretary to the Government of India or to an
equivalent post were ignored, he submitted a representation
to the Cabinet Secretery on 20.9.1984 protesting against
his such nop=promotion. It is further stated that
simultanecusly he aiso claimed for his appointment in the
rank of Sbecial Secretary in the Planning Commission or for
grant of a pay of Rs.3,500/- per month in the post of
Adviser in the Planning Commission vide his note dated
21.9.1984 sﬁbmitted by him to the Minister for Planning.
‘He sent reminders on 25,1.1985 and in February, 1985. The
Planning Commission, in March 1985, toock up the matter
with the Cabinet Secretary by recoMmeﬁding a pay of
Rs.3,500/= per month for him in his post éf Adviser, Planning
Commission. The proposal of the Planning Comﬁission was
reiterated in'July, 1986, but it was rejected vide D.OC,
letter dated 3,10.1986. He submitted a Memorial to the
President of India on 8.10.1986, which was also rejected
and the rejection was conveyed to him vide letter dated
5.1.1987/(Annexure A to the Rejoinder).
3. The applicant has set up a case that the Planning
Commission had recommended‘for grant of a pay of Rs.3,500/-
per month to him in the post of Adviser, Planning Commission
after going through the records of the applicant and
finding him fit and suitable. It is stated that the
proposal of the Planning Commission was processed by a

high=level Committee of 3ecretaries and that Committee

had also come to a definite conclusion that he was fit and
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suitable for appointment to a post equivalent to that of

m3z-

a Secretary / Special secretary on a pay of Rs.3,500/- per
month. It is further stated that the above recommendation

bf the Committee of Secyetéries was approved by two out of
three Members of the Appointments Ccmmittee, but the third
Member rejected the proposal of the Planning Commission. He
has thus chéllenged the decision of the Appointments Committge
as wholly arEitrary and unjustifed. Hé has asserted that he
was offered ah appointment to fhe post of Member in the Qentral
Administrative Tribunal and that that post is of greater

"~ importance than an appointment even of a Secretary to the
"Government of India and this offer established his suitability
for promotion tc the higher post. He has‘also alleged that
once a'peréon is selected for appointment to a post equivalent
to that of an Additional Secretary, his noneappointment to

a post of Secretary or at least to en equivalent post is bcund
to be arbitrary as there cannot be said to Be much difference
in the nature Sf duties attached to the two pbsts, He has
alsolmentioned that under similar circumstances, several
officers like 5/Shri K.K, Srivastava, M.N. Chaudhuri, P.
Dubhasi, R.K. Tikku etc., had been provided equivalent posts
3{L§ecretary, and that one Dr. S.P. Gupta, another Adviser

in the Planning Commission, was given a pay of Rs.3,500/-

per month on the same post. He has thué alleged discrimination
and also violation of Articles 14 apnd 16 of the Constitution.
It is also pleaded that he becaée entitled to the post of
Secretary or at least to the post equivalent to the poét cf Spl
Secretary automatically and consequently to a pay of Rs.3,500/-
pervmonth autcmatically. It is further stated that if he had
knOWn that his claim for a pay of Rs.3,500/~ per month on

_the post of Adviser, Planning Commission, was geing to be
rejected, he could go back tc his parent cadre where he would
have got the appointment as Chief Secretary or to a post
~equivalent thereto and would have automatically got the pay

of Rs,.3,500/- per month more than two years back and
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consequentiy enhanced pensionary benefits. '
4, In their reply,‘tﬁe respondents have refuted the
contention in regard to Qiqlation of Articles 14 and 16 of
the Constitution, as the case of the applicant‘ié said to
have‘béén duly_consi?ered by the competent authority and
rejecfed. Appointments\to the posts of‘Secretaries to the
Government of India are stated to be made from amecngst “
officers of All India and Organised Central Services who
‘have been first assessed §aitable f9r‘holdiﬁg such posts.
But it is also sﬁated that merely because an officer has
been assessed éuitable will not entitle him as of right.
to appointment as Secretary to the Government of India
because such appointments have to be and are made keeping
in Oiew the job requirements of posts and the qualifications
and experience of the officers in the field of choice. Such
appointments are made with the approval of the ccmpétent
authority. It is also stated that the applicént was appdinted
as Adviser, Planning C§mﬁission, in the 'rank of Additional
Secretary to the Gpvernmént of India, purely dn compassionate
grounds since he had represented ?ersonally to the then
Cabinet Secretary that he had been left with only 3% years of
service before retirement and he wanted a posting at Delhi
on account of his domestic problems as he hailed from the
Northern Region. The proposals made by the Planning
Commission in March 1985 and July, l986lin respect of the
grant of Rs.S,SQO/— per month as pay to tbe,applicanﬁ as ‘
Adviser, Planning Commission, in situ position, were considere
by the competent authority, which did hot approve the same
because the applicant was not eligible and was not found
suitable for the same, The'offer of appointment.to the post :
of Member, Central Administrative Tribunél, is stated to be
ir;elevaﬁt to his promotion as Secxretary to the Government
of India, as the post of Member, C.A.T., carries the pay
scale of Additional Secretary. Further; the applicant did not
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accept the offer of appointment to the post of Member, C.A.T.,

N\

as he wanted to be at Delhi only. It is pleaded that the
applicant could haQe indicated his unwillingness to continue
at the Centre before the expiry of’hié tenure and steps . could
then be taken to repatriate him to his parent cadre, but the
applicant.néver wanted to go out of Delhi. It is also étated
that the.Special\Ccmmittee of Secretaries did not recommend
the grant of‘pay‘of Rs.3,300/= per month tc the .applicant in
situ position as the post of Adviser (Statq Flans) in the
Planning Comnission fell under the Central Staffing Scheme
and he waé not eligible for appointment at Secretary level
thereundexr; the Committee was of the view that he could only
be considered by Government for appdintment to a post carrying
a pay of Rs.3,500/~ per month falling outside the Central
staffing Scheme. The &ppointments’Committée of the Cabinet

7

is stated to be a composite body and unless any prbposal is

~approved by all the Members of ACC, it canpot be said to have

the approval of the Acc'og Government, As the applicant was

not eligible for appointment to the Secretary level, the

- decision of the competent authority not to promote him to

a Secretary level position or grant him pay of -Secretary's
rank cannot be said to be either arbitrary or unjustified.
The cases of S/3hri K.K. Srivastava, N Chaudhuri, P. |
Dubhasi, R.K. Tikku mentioned by the applicant are stated to
be not relevant as these cfficers had been approved for
Secretary level post or equivalent., Dr. 5.K, Gupta is also
stated to have satisfied the eligibility conditions and as
such, his case was approved by the competent authority for
granting him pay of Rs.3,500/= per month in=situ position.
5. | We have perused the material on record and have also
heard the learned counsel for the parties. |

6. There are averments in the applicaticn as well as

in copies of the representations enclosed thereto in regard
to the applicant?'s non—prométion to the post of Secretary /
Speciél Secretary to the Government of India, while his

juniors had been so promoted. However, the applicant has

e ~




neither assailed the promotion o any of his juniors in his
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cadre nor has he made any such junior as a party to the
application. In fact, in his representation daied 20.9.1984
( Annexure P=l), he himself statea that even at the time he
was posted to the Centre on,deputatign as Adviser in £he
Planning Commissiocn in the rank of Additional 3ecretary, some
of his juniors were already working as Secretary to the
Government of India. Such a process continued during the
entire period of stay of the applicant on deputation with
the Central Government until his retirement on 31.l2.1986

and he did not choose to assail his supersession by his
juniors in the matter of promotion to the post of Secretary
or Special 3ecretary to the Government of India, He has also
not prayed for any such relief in this application. We,

- therefore, do not consider it necessary to go into the
applicant's suitability or otherwise for promotion to the

- post of Secretary / Special Secretary to the Government of

- India, |

Te Ihg learned counsel for the applicant urged before us
that if the applicant had known that he was not going to be
granted a pay of Rs.3,500/= per month on the post of Adviser,
Planning Commission held by him, the applicant would have
opted for goiﬁg back to his parent cadre and availed of a
higher pay there, which would have entitled him to @ higher
pension., The pleadings in this case do not give any material
to substantiate the truth of such a contention. vWe‘say S0 |
because the applicant himself pressed for his posting to the
Centre on deputation iﬁ the rank of Additional Secretary to
.the Government of India, even though some of his juniors,
accordiﬁg to his own admission in his representation dated
20.9.1984, had already been promoted, as he wanted to be in
Delhi. Similarly, when he was offered the post of Member,
Central Administrative Tribunal, in the Additional Bench

at Nagpur, he declined the offer solely on the ground that
he wanted to be posted in Delhi, even though he himself

considered this post higher in importance than even the post
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of Secretary to the Government of India., Further, nothing
prevented him to opt for repatriation to his parent cadre
when the proposal of the Planning Commission made in March,
1985 had not materialised.
8. Another point, which was vehemently urged by the
learned counsel for the applicant, is to ﬁhe effect that
once two out of three Members of the Appointments Committee
of the Cabinet had agreed to the proposai of the Planning
Commission and the Cabinet Secretary for giving to the
applicant a pay of Rs.3,300/- per month on the post of Adviser
in the Planning Commission, the third Member's decision reject=
ing the proposal cannot be taken tc be a éecision of the
Committee as even in High Courts and other Judicial forums,
the decisions are by majority and as such in this case also,~
the majority decision should have been followed. The
respondents have stated that the Appointments Committee of
the Cabinet is a composite body and there is no provisicn in
the relevant rules for s decision by majority. The applicant
has also not shown to us any rule or order of the Governmeﬁt
in connection with the transaction of business rules or other-
wise that decisions of the Cebinet or a Committee of the
Cabinet are to be taken by majority. We are, therefore, of
the view that tnhis contention of the applicant has no legal
. basis. |
9. Emphaéis was also laid by the learned counsel for the
applicant on the point that the posts of Adviser im the
Planning Commission are not borne on any fixed scale and can
be operated at levels and scales in the range from Rs.2,500 to
Rs. 3,500 per month; thus, when the Planning Commissission made
é recommendation for allowing to the applicant a pay of
Rs.3,500/= per month, on the post of Adviser, held by him,
and further when the Cabinet Secretary recommended that
proposal for approval of the Appointments Committee of the
Cabinet, the decision of one Member of the Committee disagree-

ing with that proposal must be deemed to be arbit:ary. As
Q./
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regardé the decisiocn of the Committee, we have already
discussed above the legal position in regard to the manner
- of taking a decision by @ Committee of the Cabinet. The |
réspondents'have stated that the post of Adviser in the
Plenning Commissiocn, irrespective of the pay range from
Rs.2,500 to Rs.3,500 came under the purview of Central
Staiffing Scheme, and as the applicant'was not found suitable
for promoticn to a post ¢f 3Secretary or Special.Secfetary»
in the Central Staffing Scheme, even though he was considered,
his claim for a pay of Rs.3,500/- per month on that post was
not accepted by the ccompetent authority. No rules have been
shown to us in regard to recruitment to or appointment on the
post of Adviser in the PlanningACommission. Merely because
the qulicant.had adequate seniority for being considered
for appointment to the post by upgrading it to the pay of
Rs.3,500/= per month would not ipso=-facto confer any legal
Tight on him for actual appointment to such a post on & higher
pay. He was considered for such appointment, but the competent
authority did not abprove of the proposal; The brcad reasons
for non-approﬁal have already been discussed above.

7. ~ In view of the above discussion, we are of the view
that the application is deveoid of merit and deserves to be
re jected, We direct accordingly. Parties to bear their

own costs. | u////§zﬂ~,//’9/gy/ffi
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