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IN THE CENTRAL AmiNISTRATIVE TRIBU.'̂ KL
pRiiciFAL ben::h, resv delhi!

Regn.Nos. OA 1376/87
wittL^I10l7Frrfe-i5i.Ya7. cA 619/^7. nA
OA 488^7. 193/87. CA 6nV87-. CA 590/R7 nA i/ii

OA 859/87. QA 555/R7! rA /->a —^ OA 472/8;. tlA-rl8b3;B?^vfg-?^n^a-=^Oft 859/87. OA 555/87I Oft. 39a/87 and CR lb62}87
4

:/dss Usha Kumari Anand ?i;iVi.Applicant
Vs.

Union of India

Shri Mahesh Kumar Singh a Others
Vs.

Union of India

Shri Sandeep Kumar Sharma,& Another
Vs..

Union of India

Shri Yogesh Kuraar 8, Others
VS-, •

union of India

Shri Sudhakar Singh & Another
Vs.

,union of India

Smt. Poonam Khanna

: Vs. .

union of India

Shri Davinder Kumar

Vs. -

Union of India

Kumari Saroj & Another

Vs.

Union of India ' ''•

Shri Sushil Kumar Srivastava 8, Others
Vs,

Union of India-

Shri Tripurari Jha >

VS.

union of India

.Miss Indu Bali g. others

Vs.

Union of India

Vidya Rani 8, Another

Vs.

Union of India
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.. .Respondents

U.'. .Applicants

. ..i.Respondents

Applicant

•...Respondents

..Applicants

....Re spondents

'... .Applicant

...Respondents

cont. page 2/-

I

3 I

ce



, • _ 2 :-'-

^j Raja.Ram Gupta
"'77 Oriibri bf'ln

- Shri Na;.val Kishore .

-- . . 7 Vs . • • • • . •"
• union of India , :

- Shri Vinod Kutnar Sharma ......

, Vs'.

. Union of India - -

r; . Shri Abhai^Kumar SinhaOthers,

• ',Vs.- •• ; ; 7
union of India- i."

Shri Gajender Sharnia

• . Vs^i

Union of India -

Shri Suresh Kumar

Vs.

union of India -

• Smt-. Tajender Kaur ' ,

• ' Vsv •

' • • Union of India

; For the Applicant? in a^• the
' above mentioned cases v

Fox the Respondents in _all , ^
the above mefitibned cases: ' ;:;

Reari'.NO'.OPi- 1747/88- -/'•

Shri Natar ?al .'

y,,.V..iV.:-/ , vs.. .. ^
• Unian,of •Ind.^ a.Othsrs V,
'••"'i' 7 -Fof 'tKe^pliGairt: ,: ^^s;• ,

' For'the flespohdehts

Raqn'.No.C^ 1325/87

I . Shri, D. Thangavelu S. Otfiers
• • • Vs'. - ' "

•urilori of Infiia- ••

For thsr Applicants'- • '

For the Respondents

Applicant

•,'iRespondents

.'.Applicant

...Respondents'

'.-.Applicant

f^.iJRespondents •

fiiiApplieants

fiiiRes^hdehts ' •

..Applicant

•V.Respondents

'^.Applicant

•'..Respondents

'i'.Applicant

•; .Respondents

'iSShri B-.S-. Ma'inee;,
Counsel

v;<iiShri Jagjit Sihgh
. , Counsel

.. .Applicant

'..Respondents

.'^.ShriV.P. Sharrca,
Counsel

..None

,.Applicants

..Respondents

..Shri B.S'. i.'.aines.
Counsel

..Shri O.N. .Moolri,
Counsel
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Regn.Nos-CA 1855/B7. rA l34i/87. cA inll/87. 0^ 1478/87.
CA 1411/87. 0\ 1615/87 and CA 1740/87.

Shri Dhirendra Garg . . . ^.-.iApplicant
.Vs.

union of India ...Respondents,
Shri Ravindra Singh.a Others.. .'.Applicants

Vs. •

Union of India

Shri Shiva ji Kisra 8. Others
Vs.

Union of India

Shri Anil Vyas

.Vs.

union of India

Shri Vipin Behari 8. Others .

" Vs^'

Union of India & Others,

Smt. W^dhu Kukreja. i . •. .
Vs.

Union of India

Shri Rajesh Shaima 8. Others

• VS-. •

Union, of India

For the Applifcant5.,in the aboy^ -
mentioned seven cases'

For the Respondents.'.in thepabpye ..
. mentioned seven cases

.'iRespondents

-..Applicants

•.•. Respondents

..Applicant

.^.^Respondents

'.'^Applicants

.iRespondents

•. .Applicant

•.•.Respondents

.^Applicant

i-.+.Respondents

V.Shri B-;Sv Mainee,'
Counsel

'.>..Mrs'. Shashi Kiiran,
Counsel

THE HON'BLE hIR. P.K. KARTHA^, VICE CHAIRViAN (.J)
THE HON'BLE D.K. CHAkRAVOHTY:,- ADfAINISTRATIVE /jEMBER
1, Whether ReportWs of local papers may be allowed to

see the Judgment?

2. To be referred to the Reporters or not? ^
(The judgment of the Bench delivered by Hon'ble
i"r.-P .'K.• Ka rtha , Vice Chaiiffian( J)

The applicants in these applications filed under
Section 19 of the Administratiye,Tribunals Act, 1985 have

worked as Mobile Booking clerks in the Railways for various

periods prior to 17.11il986. They have-challenged

their disengagetT>ent -froin service and have sought

Re-spondents in 0^-132b/87 contend that the appiice^nU jj
Booking Agents. " .— '



reihststemsnt and regularisation and other reliefs-. As

..the issues arising in* these appiicatiohs are similar, it

. • is. convenient to dispose them of - by ff coinrhon judgment.

2. At the outset, a brief reference may be made to

the judgments Delivered by the Calcutta Bench of this

' • Tribunal in-3amir:Kum,ar Mukherjee 8, Others Vs. General

: • Manager, Sastern '̂.Raite on 25.3.36, ATR 1986(2)

• fcAT '7 and by the Principal Bench in Miss Neera f.tehta E. Others

•• Vs. .linion-of'. India' k Others oh 13.03^1989, 1989(1-) -.

In the aforesaid .decisiohs, the Tribunal had

. . considered . similar issues,. . . ,

3,^"••••-•••.'•-•.-In'.Samir 'Kumar-'MBkhf r3ee;"_5 case, the applicants

; . were engaged as Volunteers-to assist the railway ticket

-«checking^ .st^ff. fox a'short period and then their empibyment;

. . .was extended from .time to time. .No appointment.letters were

i issiiedi-'but, muster-roil was maintained for recording their

attende,nc.e^and, they were paid at a .fixed rate of Rs.o/- per

• t .;day.v rThojig(h.they.weie calL^ wluhteers in the relevant
V=or<JeiB/fef- ,thg: Railway.Board, they were also locally known .

as;Sp.epial..:p.C%,and.T.T.E. Helpers. They worked :

continupusly, for.a period of .more than a year and their

.-services .were .sought to,, be dispensed with. The Calcutta
the.

.i Benckof the Tribunal tel<i that^impugned order dated •

I6.th- Decenber,^ 1^. of the- .Divisional Railway Manager,
.cAsanBol. be,set_asld^quashed and the applicants be treated

as temporary employees. Once they are treated as
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temporai7 I,employees, their service conditions will be

,governed by the relevant rules of the Railways^ The
following extract from para 12 of the judgment is

relevant;- , .•

' <i After carefully considering the arguments -
. of .either side, we conclude that the applicants
are Railway employees, What they received aspayment is nothing but;/»ages. They were paid
at a fixed rate of 8s.8/-.per day regularly for
more than a year and...it is far-fetched to call
such payment honorarium or out of pocket allowance.The manner in. which-they.functioned and the way
they were paid'make it obvious .that they were not
volunteers. They are casual employees and by
workina continuously fox more thaa, 180 days they
are entitled to be treated as temporary employees.
To disengage or dismiss them arbitarily as they.^
have been done by means of an order at Annexure-C
vdthout notice or without giving any reason is

^ clearly violative of,the principles of naturaljustice and Articles .14 and 21 of the Constitution
of India

4. In Kiss NeerS EehtaU' case,, the,applicants were

appointed as Viobile Booking Clerks in the Northern Railway

oil various dates between Icel and-1985 on, a; purely •

temporary basis'against payment on hourly basis. They had

rendered service for periods ranging between ij.to 5 years.

Their sen'ices were sought to liie'terminated vide .telegram

issued on 15.12.86. This .was chaileng.ed before the TribiinaL

The case of the applicants was that they were entitled for

regularisation of their" services and absorption against

regular vacancies in terms\of the circular issued by the

ministry of Railways on'2ist April, 1982, which envisages

that "those volunteer/lviobile Booking Clerks who have been

> The SLP filed by the Union of the judgmentof the Tribunal was dismissed by order, dated 4.,5.i987.
Oi-—

'i-
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""eng^ed o^-'trie''Variousi^allv^aYs'o certain.rates of

hpnoratiiOT"pei ho'ur^ per day^.,ma.yrbe;,cansidered by

you for absorption agaih^t' regular.vaeancies provided

' that' they^have-thfe ni'nimum 'qualifi required for

direct^'r^Wiruits and hkve: put in :a .miniinuni of 3 years'

service SE' vpluhteer/Kobire Booking Clerks."

"" 5, • •rVhe af^iesaid circular further, laid down that

•"the Screening-for theirvabsorption should be done by a

Cpimiittee bf'officers includinfg the^Chairman or a Member

' of'"the RaiiWay'Seivice .commission ,;«onc,ern^

"6^"^ '' ''The'"'appl&aht'® ^Iso icoiAended.that they were

i^^us'trial ''worKefs -arid ;:as ^uchcenti regularisation

' ur^er'Seciio^rf^^ the Iridtistrigl Disputes Act. Another

"•'"cpntervtiort ;rai^^ ^;hat; they,were casual labourers •

• ahd/as 'sJbh'enHt their services

•' -^fter completing'service.^(-yide para 2511 of the

••'indi^n R^imy ^EstabMshment

• ' made to'the^Rail'̂ ay BO^rd'̂ i-t decided

•'Vby the'RallwaV--BtiSrd-thatHhe casual .labour other than those

•"'••employed'dn prajects-should .be-t -temporary' after

' .the 'e '̂piVy' of -4'mdnths-••co'nt;inuo,us: .employment^,
'• -• j'J '''xiie'''case-'of^tHe^^^ that .in August 1973,

• the RaiftSV-BDardv^on"'th:e--.recommend3tions of the Railway

'•' ••cor;vehti6hXomndttefe'v-;had..:lntr9ducBd b scheme ,for

'••'•Hequd^itibtiihg amongst the
^iider^t- sons/davghtexs-sndc^ railway employees

( •••



as r/iobile Booking Clerks to work outside their college

hours on payment of some, honorarium during peak season or

short rush periods.: The P^ect of. the scheme was that such

an "arrangement would-not only ,help, the low paid, railway

•employees; to. s,uppl:6ment;their,,incpme. but generate among

: the Students an ,urge,.to lend, a.helping hand to the Railway

'Adminisiratiort in:eradicating tidcetle^ss travel'. In this
.scheme-, :sancUonvor availability of posts .was not relevant

•and it was :based on considerations of economy to help clearing

• the'rush-during, the, peak, hours while same time

•pWiding: partr^ime ^employment, to wards .of railway employees, j
The scheme was discontinuedj.on i4th August, 1981^ However, !

.bn-Hhe-,matter,.being taken Up .by ..the,National Federation of

Indian;.a^ilwaymen, ;a decision;\i/as takep by <

'"the-Bailway Board vide theix circular dated 21'.4.1982 for

'• reguiarisation .and, absorption of these Mobile Booking Clerks

••against .•reguler.va.cancies:..^^^ fuj^her representation, it
^vtes.decided by the :Railway, Bp^rd, vide their circular dated ;

• -20'.,4.85.that the-VQluntarY/mobile book^g clerks .who were
• • • •••••• •

- engaged as such prior tO;14.8.81,and who had since completed

• 3 years', service .may also be .considered for regular

"^•^aTdsorption against ,regular-.vacancies op the same terms and

conditions ,as.s-tipul£ted'in circular d|ted 21.4.82, except

•'-that-to be.- eligible for,screening, a candidate should be

• within the prescribed age limit after, taking in'to account

the total period, of his, engagement as .Volunta^/Mobile ,qj xespondents was that sance -che original scheme
•Booking CleA- The contention of thejpi the Railway Board

/

w



Jy ,- . • ' . . v.had. been .discontinued.on,.-14.S,.81 applicants

- . who were, employed prior, to .the cut-off date,

• •, could.- at. the jmpst jseek, regulaxisa.tion in tenns of t Je

circulars dated 21,4,82 and 20.4,85.

V' ••"ih-fa'ct. -the-scheme Was. not discontinued on •

e.. ! l;4i'8.;8iv , The',.circi&r ,date^;2i:,4,82 refers t the

-^ilT,vayv;ireless message dated 11.9i8i, in which

, the General .'.'.anagers. of the Zonal Railway were advised that

the engageraant of the volunteer booking clerks may be

continued on the existing terms till further advice. In

view of this, the various R-aiiway Administrstions continued

.to engage such persons. This is clear from the Railway

'Board's circular dated 17.ii.'86, which inter alia reads

ias follows

" As Railway AdiTiinistration are. aware, the
Board had advised all the Railv^ay to discontinue

" ' ' the practice of engaging the" voluntary mobile
booking clerks on honorarium basis for clearing,

i Vurnme'if'-rushs -or/forA bthiit- similar purpose in the
booking and reservation office. However, it has

. come,, to, the .potice, of...the. Board that this practice
is still contihiling in',some of the Railway
Administations, The Board consider that it is not . ..
desirable• to cott'ti'niie such arrangements. Accordingly, |
v/herevervsuch arrangements have been made, they should

:-be discontinued forthwith, complying with any
•" formalities required'c'r legal requirements," .

9, The practice of engaging voTuriteer/ttobile Booking

clerks was finally discontinued ohiy from 17,11,86 when

alternative measures for copirig'with riish of work v/as

iuglestea"ih-^ ••ghe'"c'iTC-ur3 r-dated--i7-; ii-.86.

I- "10, •- •••" -^In' the"'aB6v6-fSfeutal^backqxound, the Tribunal

^3•••

cont. page 9/-
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held ih Miss Neeia>r.eht'a' s .c'isfe- that''fixation of 14.8,81

as the cut-<)ff date for regularfsat-ion was arbitrary and

'discriminatoryV - The Tribunal bbfeerved'-'ss follows:-

" VJhile the applicants might have no legal
j • right.as; suchi.-in teiins. of their employment for

regularisation of sbsofption against regular
vacancies, vje see no reason why they should be

: denied-this-benefit =if'others •.similarly placed
who Were engaged prior to 14.3.61 have been

- absorbed subject to-.fulfilment of the requisite
qualifications and length of service." . .

11. The Tribunal allowed the application and quashed

the instruction conveyed in the communication dated

15.12.86 regarding the discharge of Mobile Booking Clerks,

in so.far as it related to the applicants'. The Tribunal

further directed that all the applicants who were engaged

on or before lT,ii',86 shall be regularised and absorted

against regular posts after they have completed 3 years of

' service-their'initial engagement subject ,

, to theii fu3-fil.Hng.3i.i;Mh'sf..'cbnSitions in regard to

•quaiifipftions- etc., as cbntained in circulars dated

:-2iU.'82 .a;nd 'kj.4.e5> Vf'

"12. The Principal-Bench of-the Tribunal followed its

decisipn in I.'iss Neers Iviehta's case in Gajarejulu and Others

y?.. Union of India and Others decided on 10th November, 1987
• ' ' ' ''^\

(OA 810/87)? , , - ' .

•* SlP filed by the Union of India irr the Supreme Court was
. disraissec^ vide order dated.,18.3.88 with some observetions^,

® SLP filed by the Union of India in the Supreme Court was
dismissed vide order dated 10,5.58,
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13. the learned counsel of, the applicant relied upon

, the judgmenl^of the Tribunal in W±ss Meera Mehta's xase and ,

, - in Samir Kumar Mukherjee's case and submitted that these

-applications may be disposed of;in the light of the said

judgments. '

14, Shri jagjit Singh, the learned counsel,for the

- respondents ::'stated ' that the questioh whether the action

'.of; the, respondents in terminating'the services of s'): ••

,Mobile Booking Clerk; with effect from 1,3.1982 was legal

and justified .was referred by the Central Government to

4he industrial Tribunal in '{Netrapal Singh Vs-,

' the General Manager, Northern Railway & Others)V; The

. further question referred to the Industrial Tribunal, was •

, as to what relief the .vjorkmen was entitled to'. in that

, case, .Shri.Netrapal Singh was appointed to-the post of ;

Wlobile Booking Clerk ori 24iili.78 and he'-worked in that pd'st

. iypto 28.2.82. His services were terminated on i;.3.82ii; by. a

-Verbal order. He was-given no notice nor paid any

retrenchment compensation. The rule, of first.come last go

was also violated and he sought reinstatement with

continuity of service.and full back wages. The management

in its written statement'subn.itted that the case of•the

claimant was not covered by the" provisions of Section 25F

of the industrial Disputes Act.'

• jL5^ xhe industrial Tribunal vide its order dated

29.9.86 came to the conclusion that the claimant had put

in more than 240 days of work and, therefore, the management
Ml CVv--

i I



ought to have complied with the provisions of Section 25F.

The termination of his service though necessitated

by the discontinuance of the scheme under which he was

appointed, amounted to retrenchment. However, the irsnagemerit I
did not serve the requisite one months' notice nor make

payment in lieu of such notice nor did it pay any

retrenchment compensation equivalent to 15 days' average pay

for eve:!:y completed year of continuous service or any part

thereof in excess of six months'. Therefore, the Industrial

Tribunal found that the action of the management could not

be held to be legal. The Industrial Tribunal, however, noted ^

that as the very scheme of employment of wards of railway

employees as Itobile Booking Clerks had been discontinued, thezel

was no case for reinstatement of the workman. In the

circumstances, it was held that claimant was entitled to

compensation for his retrenchment'::and a sum of Bs^2,000/- was

aiVArded. The Industrial Tribunal also noted that recruitment

to the regular post of Booking Clerk is through the Railway

Service Cprnmission and such recruitment wi^ have to stand

the test of Article 16 of the Constitution.

16. Shri Jagjit Singh, the learned counsel of the

respondents brought to our, notice that the SLP filed by the

claimant in the Supreme Court was dismissed. He submitted

that the decision of the Industrial Tribunal dated 29.9.1986

should be borne in mind while deciding the applications

before us.

17. '.Ve have carefully gone through the records of these

cases and have hesrd the counsel of both parties.. In

our opinion, the decisions of this Tribunal in Samir Kumar
Ck-—

/
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Mukherjee's case and Miss Neera kehta's cas^ are entitled

to greater weight than.the order of"the Industrial Tribunal i

in.:Netrapal 3ingh'-,s,case.. l-The industrial Tribunal has not ;
I i

, - • .considered: all-the issues-involved.affecting a large number .

-of Mobile. Bpoking .Clerics whose.-services were dispensed. With

:by thej respondents.:!!} view .of the discontinuance of the schemes

The .question .whether .the volunteers, ^ '̂ho had continuously wbiked

. . ^for a .-period of n)qr;e than,a .y to be treated as

. ftrempora3^-:,,employees,was considered by the Tiribunal in Samir f

rKuiriar.,1»iukherjee;.'..s cassj- li.ri the context,of the constitutional j

guarantees .enshrined iini;Articles ,14. .and 21 of the Constitution,

The question whether;Mobile Booking.Clerks were entitled to

•• ithfiT.protection. of para'.j2511 .of the Indian Railway Establish!)^

:Manu£lr:relating- ie;the :regularisation. of .casual labourtS^after, |
.cJthey Wv;e•^:ojropleteft^u^;®onths^ service, the^ relevance bf i'

. •i4,'S.ai:.which: was-adppted by; the jrespondents as the cut-off

; ;V-:aa.te: fbr. tue p̂urpose iof. ^aeteOTining .eligibility to re.gularise'

-i;,,b:vbluht§er/M0bile.B0Pking,Clerks ,;and t^^ implications of the ,

discontinuance-of.ithe. c.scheme ,by .the .Railv/ay Board on 17,11^86.

v. ? -'have..-been ..exhaustively; considered by the Tribunal in .I/dss
• - • - - • . • - . i •'

;:> •Neera;Mehta's:case» in the light of .the decision of the

-JSupieme-- Gourtiip:Inder.pal Yadav :Vs, .'U.Oel'., 1985(2) SI3 248,,

:i r.c.'Th,e:.indaT3triai. I;ribuna.l ha.di.-po occasion to consider these
• - — • '-s. •

-;:r e§pec;tsi.inLit.s o.rri^.r dated 29.9.1986,. .

i-S.-; . --..iShri .Jag^it Singh .further, co.ntended that soire of

• th-p--applics,tions,.are. not .ma.intalnable on the' ground that

.....they-a-ie--barEed--by..liinit.e.tiP.a.,..in„..yiew of the provisions of

-•Sg'ction& 2d- and -21 -of the Addinistrative Tribunals Act, 198&. j|
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• •'ijn'dur'opinion, there'is-suf ficient cause for condoning the

. "delay'in these cases'. The Tribunal de^vered its judgment in

. J/dss'Ne'era Kehta''s ia these applications-were

• •^iled withih prie year'^rom tha-t. datey. ^The respondents, on

their bvvh^j'ought to have' ta'ken •steps -fO reinstate all the

••- Itobile Booking C'lefk's, who AVere-similarly situatied v/ithout

' ' fbircing-'them' to liiove,the Tribunal .to similar reliefs

as W'Keefa .Mehta's case (viderAmrit.;Lai Berry Vs;. Collector

• '6f Central-Excise, 1975(4) . see 714;-A.ICi Khanna Vs. Union of

•' India, -AtR 1988(2)-518)>i "

• 19. ; - MrsV-^ Shashi kiran appearing-for the respondents ,in '

some of the afjplicatibris cori-tended.that the applicants are not

• 'vraxkman and-''th"ey-iare not;-entitled to:the protection of

• '' section 25F of- the Industrial Disputes Act, The "stand taken ;

• by ^hVr co'ntfedi the stand of-Shri J'ag jit Singh, who has

'plated ..reliance -on^'-the icArder.lof •'tha industrial Tribunal dated

• 29;9',86 nehtiiDned above, - •

'̂ 20, - The other'contentions :raised-by Jltrs, Shashi Kiran are

' that there are ho vacancies -iri.^the.:pQSt of Mobile Booking

' ' Clerks in v/hich -the-applicants; could be accommodated and that

-in any e've'nt", the' creation^ and. abolition of posts are to be

left'tb'the Govemraent tb'deGide, ,In this context, she placed

'• irellancTe on sbme; ruli-ngs of' Supreme Court. These rulings are
of the ^

not applicable to the facts'and. circumstances/cases before us.

(1) T. Venkata Reddy Vs. State of A.F., 1985(3) SCC 193; K..
: ; , .Rajendran Vs. State of T.N., 1982(2) SCC 273; Dr. N.C.

Shingal Vs.. Union of India,' 1980(3) SCC 29; Ved Gupta Vs.
•Apsara Theatres, 1932(4) SCC 323.
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21;'" ' '''Shrl'V.P. Stiarma, Ebunsal appearing for the

• appiicaht in'0ft_T747/88,-relish,upon the iecisionin

• -Plis*'WeferS-niBfita' s-Sca'sPi- ^The-respandents 41i not enter

appearance in this case or Rile..their counter-affidavit
l given te them,

^22.' ••^ 'S>ri''D.N. -PloDlfl*-appearing for the respondents
- V - -in •0A_1'3 25/B'7, cdrttendey -that "this Tribunal has no

jurisdiction'as the ••applicants at no stage ha 4 been
ta|<^h into'Bmployifisnt-'af-the Railuays. They were engaged

as boit<'i'i9''®gs"ts on coraiDlssipn.'barsis and their contract

" uiis of''pB^tiniary na ture-and'ua-s net-in the nature of

^ = "'service- ef- einplbyiiiehf,- The: applicants uere engaged on
• g-"pursiy'•'cWiVsioniaVie .-of. -Rupee: one per 100 tickets

"so^d, • Sccofding-tB-him;-thR-decisiens of the Tribunal
Nieira"I<fe1f(t'a» s'' caite-!-and -.GajaEa julu's case are net

•j'; . • '5 •

..'!•> :, . >'. ' ;.

;•' V rji.

;.;,

'i •rr'., ' •;• •

."c ,• j.:; ~n •

: ''ap|3iicafele-td-tha f-a'cts ans! circumstances of the appli-

' . ' " • bation-befdri'us'a's 'the applicants; in those tuo cases
'-'''uerS-ehg^geaHon'an-h'snarardum basis per hour per day.

' "^ '^^ther'r the sysieih -of theit^ epgageitiBnt was discontinued
respondents,thaws also raised the

^W-^^ohuBVH^ustion of remedies available under the
"-ger'vice Law''and'the pleauof'aar of- liiyiitatisn.

23. • against'the'iabova,: the-learned counsel of the
' '̂ppiicSnV dreu ciir attention, tc. some correspondence in

' 1 , • 'uhich"'thr'applicarits have^ to "nobile

" '• Bookii^ Clerk's" and' to a cadi; letter dated 3.11.1980
"'^'addre^'d WWofthfe applicants (vi^ A.1 , fl-5, A_10,

' • ^ AL=1#r'A'̂ -1&-ahd^A-t6ito/the: application)-. He also
'' • ^Hml:tt^rf th^t-the-pufpose.-;ofi appointing the applicants

tb^^be-parfoT,med by them uere identical,

.nt.U...;;:thc,u^h.:4he-.delignat:iH0 and the mode of payment ubs
alKferen-t;-^ •• Ue-'a'fss Irnrlirfed to, agree ulth this wieu.
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-24, ^'Inthe faqte and qircumetances of the case, we

also-do hot oes. any.-tnerit in, the plsas raisad by the

'respondante regarding non-exhagstion-of reroadias and

limitation. . ,

General analysis of the aoplications; ,

25.: . ' .In. the, majority.-of cases, termination of seruicee

••ijas B'ffeGtBd by verbal order.s. The, period of duty put

iff by the applicants ranges ifrom less than one month in

• some, cage a-to ^a, little over 4. years in some others. In

: the-majority .of cases, i.the applicants haue worked for

-more than,'1^20, days,-. cDntlnuou.aly. In soma others, they

have .worksd f or 1,20 d^ £k if,, tha. brokeh periods of service

arer-.alsovtaken into .account.f"or the purpose of computing

the requisite.years of service for regulariaation and

absorption under ,the 'scherae, the broken periods of

-service are to, be, taken in to ..account. This is clear frwn

• the-Railway Board's.letter dated 4th 3une, 1963 in which

if is stated that, the, persons^ who have been engaged to

' cleiar summer rush.e.tc.f'may be. considered for absorption

agains^t the appropriate-vacancies provided that they have

the .ro-indmum qualification .tequirB direct recruits

• and-havoi.put in a minimum of ,3 years of seruica (including

- ^broken, period s)The Ra^way Board's letter dated

17.11.19,86 has„been impygned in all cases. The reliefs

claimed include reinstatement -and consequential benefits,

conferment of temporary, statu.s in cases where the person

has worked .;for more- than 120 .days and regularisation and

rabsorptibn after 3 years of continuous service and after

'the employees are screened by the Railway Service Commi

ssion in .accordance with ..the scheme.

Special features of some cases

-26. During the. hearing of these cases, our .attsntian

( .
;

i



uas drawn to the special features of sane applications

uhich deserve ssparate treatraent (0A„4B6/e7, 0A_555/B7,

Oft-1376/87, 0A_A72/87 and OA-398/87).

27.' in' bA>4BB/87, .the applicant uas appointed as

nObile Booking Clerk in Northern Railways u.e.'f, 17*3,1985

vide order dated 15.3.1965. She had put in continuous

service of more than"500 days. She "uas in the family uay

and, therefore, she submitted an application for 2 months'

maternity leaJa on 16.9.1986. She delivered a female
child on'8.10.1986. On l-F.ll.igBe, uhen she went to. the

office of the respondents to join duty, she uas not

allouBd to do so on the ground that another lady had

been posted in her place. She yas relieved from her

duties u.B.f. 18.11.1986. The'version of the respondents

is that she did not apply for maternity leave, that she,

on her own, left and discontinued'from 17.9.1986 as Motjile
Booking:-Clerk "and that uhen she reported for duty on

18.11.1986, she uas not ailoued to join.

28. In our opinion, the termination of services of an ,

•ad hoc female employee,uho is pregnant and has reached the

. stage of confinement,.is unjust and results in discrimination
on the ground of' sex' uhich is violative of Articles U,15
and 16 of the Constitution (vidiB Ratan Lai & Others Vs.

State of Haryana Snd Others, 1985 (3) SLR 541 and

' Smtl ' Sarita Aiiuja OV. State of Haryana and Others, 1988

(3) SL3 175). in wieu of this, the taEmination of

services of the applicant ues-- bad in lau and is liable

to be quashed. ..

29. In DA_555/87, the applicant uas appointed as
mobile Booking Clerk on 18.5.1984 in Northern Railyays.

He has put in BOO days of uork in various spells. His
—•

« • • ^ 6««

#
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services ware tsrminateri on 22,8,1966. The version of

the respondents is that he uas involved in some vigilance

case and uas accordingly disengaged on 22,6,1986. He uas,

houBver, ordered to be reinstated vide letter dated

3.10,1986, Thereafter, it uas found that there was no

.vacancy and, therefore, he could not be re-engaged.

30. The applicant has produced evidence to indicate

that after his reinstatement uas ordered, a number of

his juniors uere appointed and that even after the

vacancies uere auailable, he uas not engaged because of

the irapugned instructions of the Railuay Board dated

l7.11,19B6ivide letter dated 17,8.1987 of the Chief

Personnel Officer of the Northern Railuay's addressed

to Senior Divisional Personnel Officer and his letter

dated 21,9,1987 addressed to the Divisional Railway

Manager, Northern Railusys, Annexures Z and Z-1 to the

rejoinder affidavit, pages 78 and 79 of the paper-book).

31, In vieu of the above, ua are of the opinion that

the impugned order of termination dated 22,6,1986 is bad

in lau and is' liable to be quashed,

32, In 0A_1376/67, the applicant uas appointed as

Flobile Booking Clerk on 9,4,1985. She uorked upto

.7.7,1?8S, .. She uas again appointed on 26,10,1985 and

uorked upto 115,5,1986, Again, she uas appointed on

14.5,1 986 and uorked upto 31o7.1'^86. She has completed

more than 120 days'^continuous service. The version of

the respondents is that she uas again offered engagement

on 10th November, 1986 but she refused to join as she uas

studying.in seme college,^,

33. As against the above, the applicant has contended

thst after she uas disengaged on 31.7.1986, she made

,37..,

n \
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enquiries uhich rewaaled that there uas no prospect

of her re-engageinBnt prior to the summer rush of 19B7,

In drtfer to'improve her education, she joined a college

and paid exorbitant fees, When the offer of re-engagement

uas received, she met the off-icet '• • concerned and

explained the position to him. She uas advised to

continue her studies because the'fresh offer uss only

for a short perioa. ShS uas also assured that she uill

be re-engaged during summer rush of -1907 and till-'than,

she could pursue her studies.

3'4. The undisputed fact is that she uas disengaged

prior to the passing of the impugned order by the Railway

Board oh 17.11,1986.

35. In 0A_472/b7, both the applicants uere appointed

as Mobile Booking Ciierks in February, 19B5 and they uere

removed frora service u.e.f.- 27.11.1986. The contention

of the respondent^ is 'that only one oard or child of

Railuay employee should be engaged as Mobile Booking

Clerk and' that they' -'uere dropped and' their elder sisters

uere kept. The contention of the applicants is that

there uas no such decision that only one u=rd/child of

Railuay employees should be engaged as Mobile Booking

Clerks. Had there been any such decision, the applicants

uould not have been appointed.' After having appointed

them, the respondents could hot have terminated their

services ijithout giving notice to them as they had

already put in'more than 1^ years of service. Ue see

force in this contehtibhi

36. • In 0A_39B/B7,' the-applicant uas appointed as

Mobile Booking Clerk oh 11.3;1981 and he uorked conti-

nuously in that post upto -^1.11.1985. His .services uera
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ter.ninateri on the ground that he uas not son/daughter

of serving Railway employee. The applicant was nepheu

of a.ssruing Railway employee. The applicant has relied

upon the Railuay.Board's order dated 20.3.1973 uhich

provides that "dependents" of the Railway employees

are also eligible for such appointments, fliss Neera

nehta uhose. case has been decided by, the Tribunal, yas

not the child of any Railuay employee but she was a

dependent of a Railway employee, A large number of

Booking Clerks uho. are still in service, are not children

of .the Railuay employees but their relatives and othBrg,

There is force in the contention of the applicant in

this regard.
Con elusions' -

•37. F.ollouing the, decisiqni of the Tribunal in Neera

nehta's case and Samir Kumar Wukherjee*s case, ue hold

that the , length of the ,period of ssrv/ice put in by the

applicant.in itself is not relevant. Admittedly, all

these! applicants had ,been engaged as Flobile Booking

Clerks before 17,11,1986, In the interest of justice,

all of them deserve to be reinstated in service

irre^spective. of the, period of service put in by them,
continuous'S^"^ •

Those uho have put in/^service of more than 120 days,

^ mould, be entitled to temporary

status, uith all the attendant benefits. All persons

should be considered for regularisation and permanent

-absorption ,,in accordance uith the provisions of the

scheme. In the facts and circumstances of these cases,

ue do not, houever, consider it appropriate to direct

the respondents, to pay back uages to the applicants on

their reinstatement in service. the period of service

'7
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already put in by them beforo their 'saruices were

terniinated, uould, no doubt, count for completion of

3 years period of seruice uhich is one of the conditions

for regularisation and absorption. In view of the above

conclusion reached by us, it is not necessary to consider

the other submissions made by the learned counsel of the

applicant regarding the status of the applicants as

uorkmen under the Industrial Disputes Act, 1947 and the

applicability of Section 25-F of the said Act to them.

38. In the light o^ the abowe, the applications are
disposed of uith the follouing orders and directionsS-

(i) The respondents are directed to reinstate

the applicants to the post of Hobile Booking

Clerk in Oft Nos.1376/87, 1101/67, 1513/87,

619/87, 1030/87, 488/87, 193/87, 603/87,

590/87, 1418/87, 640/87, 472/87, 1853/87,
607/87, 1771/87, 857/87, 555/87, 398/87,

1662/87, 1747/88^ 1325/87, 1855/87, 1341/B7>
1011/87, 1478/87, 141.1/S7, 1615/87 and 1740/87

from the respective dates on uhich their

services uere terminateJ, uithin a period of

3 months from the date of communication of a

copy of this order. The respondents are

fOrther directed to consider all 6f ithem

for regularisation "and absorption after they

complete 3 years.of continuous service

(including the service already put in by them

before their termination) and after verifica

tion of their qualifications for permanent

absorption. Their regularisation and absorp

tion uDuld also be subject to their fulfilling

all other conditions as contained in the

• •. •20»•1

/
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Railuay Board's circulars dated 21.4,62

and 20,4,1985. Houever, if any such

person has becoms buer-aged in the mean-

uhile, the respondents shall relax the age

limit to avoid hardship.

(ii) After reinstatement to the post of Plobile

Booking Clerk, the respondents are directed

to confer temporary status on the applicants

in O.A. N0S.1376/B7, 1101/87, 1513/87, 619/87,

1030/87, 488/87, 193/87, 603/87, 590/87,

1418/87, 640/87, 472/87, 607/88,859/87,

555/87, 398/87, 1662/87, 1341/87, 1011/87,

1478/87, 1411/87, 1615/87 and 1740/87 if, on

the verification of the records, it is found

that they have put in 4 months of continuous

service as Mobile Booking Clerks and treat

thero as temporary employees. They uould also ,

be entitled to regularisation as mentioned in

(i) above.

(iii) The period from the date of termination to

the date of reinstatement uill" not be treated

as duty. The applicants uill not also be

entitled to any back uages,

(iv) There uiil be no order as to costs, A copy of
. this, oadgement bB^^placed in all the case filess

, '2V/sfL7fJ
(O.K. ehakrauorty). ,'

Administrative Member

(PeK. KarthaJ
\/ice-Chairraan(3udl. )
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