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BY HON 'BLE WR.S»R.ADIGE EP!BER( a) ^

Applicant impugns respondents' action in

allegedly denying him seniority in the grade of

Exeeutivs'E3ngina0r(EE) from the date of seniority in
the grade of Surwyor of Lprks (su) and non-ron si deration

of his service as SU for p romo tion as Sup dti^ ffiginesr

(SE), ss commLfinicated in re^ondents' order dated

l3.e.05(Ex. 22)* Raspon dents . » Signal dated 22.8,85

(ex. 24) seeking his mconditional ?bsorption in

Engineers cadre as per panel dated 12,7,8 5, has also

been, impugned and direction has been sought for

fixing his seniority as E. E expost facto from ths

date of his promotion as su on 9,9.75uith counting

0i his ssrvicQ as SU and on wards promotion as Srf
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and Addl. CE* Al~tem atiualy it has been praysd that

respon dsn ts'ba directed to promote him as CE above

one Shri P, S.Pariyaniand his promotion as SE;

SE(SG) gnd Addle CE be regularised expo si facto

accordingly;

2# This OA was heard on merits and uas dismissed

by judgment dated 26*9•95. Thereupon ^plicant filed

5LP(c) No, 1279/96 i^on i/iich the Hon^ble Suprane
• /•

Court passed tiie following order on 5,2,96:

'Reamed counsel for th® petitioner
states that he wishes to approach
the Tribunal in reyieu application
having regard to uhat is stated in

Gtound-N of the SLP, The SLP is
dismissed as uithdrawn, with such
liberty# The application for
condonation of delay , if sny,
before the Tribunal may be considered
accordingly^

3# Accordingly applicant filed R. A*No,41/96,

That RA was heard in presence of both parties, during

Uihich it Was noted that in the impugned judgment

dated 26,9,95 it had been recorded that applicant's

promotion as SUmade on the b asis of the impugned

1974 seniority List had been quashed, while in

actual fact his promotion as SU had no t b een

quashed, a fact which respondents themselves had

adnitted in reply to the R. A. Accordingly

this B^ch was satisfied that the judgm^t datad

26,9,9 5 contained a factujfal error apparent on the

face of tha record^ and the judgment therefore
warranted review in the b ackground of Section 22(3)

(f) AT Act read with Order 47 Rule T CP C . Accordingly

by order dated 28,2,97 the judgm^t dated 26,9,95

uas recalled and the case was posted for rehearing*

. 4, U8 have heard applicant's counsel Shri G.D.

Gupta and respondents* counsel Shri V.S.R. Krishna,

ye have perused the materials on record and givsn
- A-



V the matter our careful consideration*

Adnitteifly applicant uas racruited through

-UPSC and joined RES as AEE am 8.5»64, At that point

/ time, by respondents* letter dated 23, 3.64 the
//

B^gineers cadre md Surveyors cadre ih.&. PIES

stood merged up to the level of AEE( Bigin eei? cadre)

and ASW(Surveyors cadr©)^ and officers in Surveyors
Cadre were required to givs their option for absorption

in equivalent grade in Engineers Cadre within the

stipulated period*' According to respondents^

AEE*s t»uld be considered for promotion to the
\ . ' , ...

grades of E. E. or SU subject to their fulfilling

the el igib il i ty cri te ria fo r p romo tion aS 1 ai d cfci un

in the recruitm^t rules# Once thay accepted

promotion to the next higher grade of EE or SU, thoy

mould be bome on the strength of the respectiue >

' eadr© concerned and not in a combined cadre#

6, Thereafter respondents issued letter dated

28 •2,6? ( Ex- 3) p rq vi ding fo r

« (a) OFFICER OPTING FDR fNGIMEER CADRE •

' i) The aEE and those ASUS uho have opted
for Sigineer Cadr© yould be brought on
to a common seniority roster;

ii ) For selection' to EE as well as to SV!
rank, officers borne on this common
loster will be eligible provided th^
qualify in all other rejects for the
post i,B»

For eE-5 years service as AEE/aSU
For Sl>-S years service as AEE/aSU

passed the prescribed profess
-ional exsmination conducted
by the Institution of Surveyors*

iii) An Officer selected both for EE sfid
for Slii will have tha option to choose
the cadre he uiould like to be promoted
to

(b) ASLfNOTOPTION FOR ENGINEER CA ORE

(i) Theiy uill be eligible for selection
to sy rank only subject to their
eligibility uith regard to qualifi
cation and service*

yL '



'-i/ ' (ii) They mill be considered for
promotion to Sy rank along uith
other ft EEs uho ara eligible for
^pointment to the rank of sy.
by virtue of seniority and
qualification »»

7» In 1973 applic^t passed the final

exanination of Institute of Surueyors uhich was

essential for pramotion'frora AE'̂ Sy to sy®

8« Admittedly applicant was considered by

a fP C which met in 1974 for promotion as

but he could not be promoted* oying to his low

position in the sgiiority list and the limited

number of vacancies# In Sep ternbar, 197 She uas

again considered by a DP C, this time fo r p romotion

as sy. Ha uas selected fo r p romo tion# Reanuhil®

re^Dond^ts issued a s^iority, 1 ist of AEE's

ijio uBre going to be considered fo r p romotion as

EE® on 22/23o12,75. Applicant's nane did not

find mention in that list# He represented on

12.1 «7 6 for promotion as EE in turn^ and for

indosion in the seniority list of aEEs dated

22/23. 12»75, but even as his rqD resentation dated

12.1.76 uas pending, he joined as sy on 19.2.76,

Applicant contends that had he been told that he

gould not be DDnsidered for promotion as EE if

he joined as sy^he yould never have joined as SLi

9# Applicant can no t.legitiraately claim

to haVB bsan unaware of tiie contents of respondents*

letter dated 23.3.64 which stated that the merger of

Engineers and Surveyors cadre in IIES uas up to the

level of AEEs and ASUS al In other word©

beyond the lav^ of aE&' ASy^the cadres uers not

merged and stood distinct and separate. Uhgi

^plicant accepted the promotion offer and joined
• • I ^ aas syon 19.2.76, it implies that ha had fregcy
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cho san to sa^ his career prospec^s^Jm supvayors

cadra* Applicant's qontantion that his acceptance

i»ia3 conditionasl upon respondents continuing to

consider him in ths line of promotion of EEs

cannot stand scrutiny , becausa tha p romo tion oTfJa^
. A

adaittsddno sueh issnditionj ^d in applicant's casQ

no sueh opMciar uas avail ^1b to him in teims of

respondents' letter dated 28,2.67, he not having

b een sel ected fo r promotion as EE in the 1974 CP c.

For this reason also, ^plicsnt's case is no t on the ssne

footing as that of s/shri M.L.Grovsr sHd 0.K.Srini vas,

j both of u/home uera selected for promotion as E« Es in

1974 and 3US in 1975» The said letter dated

28,2»67 csnnot be understood to mean that if

^piiCant uas not selected for promotion as EE^

but uas selected for promotion as SU and joined

there? he ha^ again to be considered for selection

as E* E*» and then if ha fji/nd® he has been selected

both as EE as well aS SU he ha®! to bs given the

option to choose one or the other# Under the

circumstance having not bean selected as EE in the

1974 CPC^but having bs selected as SU in the

1975 CP en d having joined as SU on 19,2,76 the.

question of applicant having again^beoB considered

for promotion as EE did not arise,

10, Furthermore if applicant had a grievance

regarding non reply to his representation dated

12,1,75 for promotion as EEj or indesd his non-

consideration for promotion as EEs in the DP Cs

held in 1976, 1977 and 1978 despite subsequent

representations, it uas open to him to havs agitated

the matter in the appropriate legal forua, uhich he

did not do. Those uho seek to enforce their rights

have to be vigil ^t on that score and not slegp over
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then. In this, connection, the Hon'bls Supreme

ODurt in R.C«Sananta Vs. UOI 1994(26) aTC 228 haS

observed that delay itself dspriv/es a person

of a ranedy available in lau ^d one who has lost

a ranedy by 1 sp se of time loses his right as uell*

11» Even assuming for a moment that applicant

uas urongly overlooked for promotion as EG in

197 6 the above situation underwent a qualitative

chaige after (i) re^ondents policy decision of

March, 1978 to separata the Surveyors cadre from

the Bigineers cadre completeljf. an d fo un tuo wholly

independent cadres, ^d ii) Tlie Hon *ble Supreme

Oaurt's judgment dated" 26,4,83 in ft • Danardhana Vs.

UOI 198 3 see ( L & S ) 4:67, ODnsequsnt to the '

demerger decision, options uere called for from

all personnel born a on the then existing combined

eadrs for transfer to Surveyors cadre and all'

options uhich uere unconditional and found in order

uere accepted* Consequent to the judgment in

3anardhana*s case ( Supra) respondents conducted'

revieu CP C against the original OPCs of 197 4, 197 6,

1977 1978 for promotion to E® Es grada « Applicants

lou position in the combined cadra did not bring him

uithin the zone of consideration fo r p romo tion as

E. E. in the rawiey DP ^ of 197 4, 197 6 and 1977 j uhile

his grading stood in his uay for his promotion as

EE in the review CPCof 1978. He uas again

considered in the Dune, 1985 OP C for promotion

and uas selected for promotion aS EE against the

Vacancies of 1979-8 0, but upon being asked uhether

he ujould Kb to come over to Engineers cadre or remain

in Surveyors cadre, he set a condition that ha ,

uould be uilling to opt for Diginaer cadre only if

he uas given seniority as EE uith effect From the

^ /I
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date ha joinad as SU on. 19,2.76.

12. Manifsstly ^plicant eould not legitimately
sat' any such condition, nor raspondsnts agree to

ths DDHsaquent to Danardhana«s. judgn ent (Supra),
the promotions to the grade of EE made as a result of

original CP Cs of 1974, 197 6, 1977 ^d 1978

erased and revieue DP Cs uare held for sach of those '

years, in none of liiich applicant uas^selected
for promo tion êi the r because of his loui s^iiority

position or his grading. Having f^led to be
' "s

promoted as EE u.e.f, 1976 by tfje revisy OPCbecuasa

of his low seniority position, applicant by

setting th® aforesaid condition was seeking to

acquire that v©ry sa^a sgiiority by the back-dbor.

13, During the course of hearing applicant's,
counsel sought to interpret our earlisr ju d&m

dated 26,9,95 to suggest that in the background of

the ADTjy Instructions No.241 of 1950, uje uould

haUB gran isd applies t the relief ,sought for, but
for the fact that had held that

^ /j Promotion as SU uas qUashed* We make it cl ear
that any such interpretation of our judgment dated

29.6,95 is in correct. Aimy Instructions No.241 of

1950cannot be torn out of context and ^plied to

the particular facts and c ircumstances of the presgnt

case as ejqDlained above,

14, In the result, the OA fails and is dianissed#

No costs♦

(.D3.a.l/E:0(1U9LLI ) (s.r.ao/geV
.. PlEFIBER(a) . riETIBERCA),
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