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New Dslhi: dated this the 2¢ ~ duy of May ,5997.

HON 'BLE MR, S.R.ADIGE MEIBER( A)
HON *BL £ DR.A.VEDAVALLT M EMBER(3)

Shri S, 5. A0arwaly $/o Late 'Shri Ram Chandra AQarwal
SW in the office of the CuWE Delhi,

Delhi Cantt=- 10
o 7-B, Kotweli Road, Delhi Centt-110010,

‘ ..o..eApplicai"ltol
(By Adwcate: Shri G. D, Gupta)

Yearsus
S R

Unicn of India through'

the Secretary,
Ministry of Defence,

Govt, of Indiaz, SOuth Block,
NBU Delhi. v

2, mginger-in=Chief, Amy

Headguarters,
new 03lhi, essres espondents,

(By Adweate: shri v,S.R.Krishna )

JUQGMEN T
BY HON'BLE MR.SsReADIGE MEMBER(A) L

Applicent impug';ws respondents’ action in
allegédly denying him sénicrity in the grac}é of
Exécutiw'&ginaer(EE)‘ from the date of seniority in
the grade of éurv'eyér of wrks (s4) and non=ronsideration
of his\service a8 SU for promotion as Supdte fginser
(SE)y =s communicated in respondents' order dated
1348.85(Exe 22)s Respondents.' Signal dated 22.8.85

(Exe 24) seeking his wnconditicnal chsormption ip

" fhgineers cadre as per panel dated 12,7.85, has also

been, impugred and direction has been sought for

fixing his seniority as E.E eoxpost facto from ths

date of his pramctiah as S on 9,2475uith counting

of his service as SY znd onuwards promo tion as

SE( s6)
T
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‘and Addle CEe Altemmatively it has been preyed that

re‘sponden.ts‘ba directed to promote him as CE sbove
one Shri P,S.Pariyaniand his promotion as SE;
SE(SG) and Addle CE be resgul arised expost facto

accordinglye

2 This Dq was heard on merits znd was dismissed
by judgmen t dated 26.9.95., Thersupon epplicant f‘iled
5LP(c) No. 1279/96 upon which the Hon'ble Supreme

Court p assed the following order on 5,2,96:

" sarned counsel for the pstitioner
states that he wishes to zpproach
the Tribunal in revisw zpplication
having regard to yhat is stated in
Ground=-N of the sLP, The SLP is
d15m1esed as uyithdraun, uwith such
libertys The applicatlon for
condonation of delay , if any,
before the Tribunal may be considered
accorclngly.v

3.  Accordingly epplicsnt filed R.AJNo.41/96.
That RA was heard in prese‘n ce of both parties, during

which it uas noted that in the impugned judgment
dated 26,9.95 it had been recorded that spplicantts

 promotion as SWmade on the basis of ths impugnéd

1974 seniority List had been guashed, while in

actugl fact his promotion as SW had not been

~quashed, a fact which respondents themsel ves had

adnitted in reply to the R.A. Accordingly

this Bench was satisfied that the judgment dated .

2649.95 contained a factupal error apparsn'tnn the
face of the record and the judgm em. ‘theref‘ore
warranted review in the background of Sect:.on 22(3)
(f) aT Act read ulth Order 47 Pule 1 CPC Accordlngly
by order dated 28,2,97 the judgment dated 26 95

was recalled snd the case was posted for rehearinge

. 4, We have heard agplicant's co‘un.sel shri G.D.

Gupta and respondents' counsel. shri V.5,R. Krishna,

We have paerused the materials on record and given
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the matter our careful consideratione

S¢ Adnittedly spplicant was recruited,'thmugh

UPSC and joined MES as AEE on B.5.64, At that point

of timg, by respanéfmts' letter dated 23, 3,64 thg
hoingers 7cadre ahd Surveyors cadre i'n/;. MES

stood merged upto the level of AEE(mginear cadre)
end ~I:\SLJ?(St.mueyo:es cadre),}-aﬂd officers in Surveyors

Cadre were requirsd to giwe their option for absorption

in equivelent grade in mMgineers Cadre within the

stipul ated periods According to responden ts,
AEE's could be considersd for promotion to the

9rades of E.E, or SW subject to their fulfilling

‘the eligibility criteris foyp promo tion a8 lald doun
. in the recruitment rulese Once they accep ted

‘promotion to the next higher grade of EE or Sty they

wuld be l‘:mme on the strength of the respectiwe

' cadre concerned and not in a combined cadree

64 Thereafter respondents issued lettsr dated

2842467 (Ex- 3) providing for

" (a) _OFFICEROPTING FOR_FNGINEER CADRE

1) The AEE and those ASWs vho have opted
for thgineer Cadre wuld be brought on
to a common seniority roster;

i1 ) For selection to EE as well as to sy
‘ rank, officers borne on this common
mster wyill be sligible provided they
qualify in 211 other respects for the
pOSt i.e& ’ : . .

For EE=5 years service as AEE/ ASW

For SW-5 years service as AEE/ASW
passed the p rsseribed profess
~ional examination conducted
by the Institution of Surveyors.

iii)  An Officer selacted both for EE and
for SW will have the option to choose
the cadre he wuld like to be p romo ted
to ' -

(b)  ASUNOT OPTION FOR ENGINEER CADRE _

(i) They will be eligibls for salsction
to SW renk only subject to theip
eligibility with regard to qualifi=-
cation =nd ssrvicee

g
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. (i) They will be considered for
) _ promotion to Su rank slong uith

octher AFEs who ars eligible for
appcmmant to -the rank of Sy
by wirtue of seniority and
qualifigation

7o In 1973 applicant passed the final

exdanin aticm of Institute of Suw@ycrs which was -

essential for pmn‘otian f rom AEE’/SU o Sle

8, Adnittedly ay:;plic'al’l.15‘.= was considered by
a BPC uhich met in 1974 for promotion as EE,
but he eduld' not be promotedy ouwing to his low

position in the sa‘tiority list and the llmitad

mmber of UacanciQs. In Sep tember,1978he was

again’ COWSidered by a PPC this time for promotion
as SWfe Hs was sel ectad for promotion, P’lsaﬁuhile
res;ﬁondants issued a seniority list of A€E's

who ue‘\re g\oin‘g t5 be considered for promotion as

é_'és on 22/23,12,.75. Applicant.'s name did not

-+ find mention in that lists He represented on

12,1676 for promotion as EE in turn, and for

inclusion in the seniority list of AEEs dated

_22/23.12.75, but evaﬁ a8 his representation dated

12,1.76 was pending, he joined as SW-on 19,2.76, »
Applicant contends that had he bsen told that hs

. wuld not be considered for promotion as Eé if

he joined as SW,he would never have joined as Suk

1 o A;’;pliCant cannoﬁ,lagitimateiy‘claim '

to have been unauare of the cntents of respondents!

letter dated 23.3,64 uhich stated that the merger of

fgineers and Surveyors cadre in MES uas upto the
level of ACEs and ASWs alones In other words

beyond the lgvsl .of‘-'AEE/ ASlJ,the' cadres were not

merged and stood disttinci: ghd ssparate. Whan

spplicent accepted the promotion offer snd joined

: . 4
as SWon 19,2,76, it implies that he had‘?reggy

yza



/

- 5 =

chosen to seek his carser prospaec Survayors

cadraee Applicantt!s contan tion that his accegptance
was conditional upon respon.déwts continuing to

consider him in the line of promotion of Efs
oy

cannot stand scrutiny , becasuse the promotion onar
4

adﬁitted/no such condition, and in appllcant's cass

no such oPiicnr Was avallable to him in temms of‘

respondentS' letter dated 28,2.57, hs not having

boen selected for promotion as EE in the 1974 P C.

For this resson also, zpplicant’s case is not on the same

footing as that of §/shri M,L.Grover and 0.K.Srinivas,
both of uwhome were selected for pfomotion a8 F£,Fs in
1974 znd sSuws in 1975. The said letter datsd
28,2.67 canot be understood to mean that if
applicant' uaé not'éelacted for promotion as EE,

but was selected for promotion as sS4 and joinsd

‘thers, he had again to be considersd for selec.tion

3
'as EeEep, and then if he fiindm ha has been selected

both as EE as well =5 SW he h;d to bs given the
option to choose ane or the other. Under the
circums tance having not besn selscted a8 EE in ths
1974 IJJCii:;ut having beaen selected as SW in the
197.5 PC,and having joined as Sulon“ 192476, the .
question of @plicant‘hauing again_tf\be;m considered

for promotion as EE did not arises

10, + Furthemors if applican't'had a grievance
reg arding non r-qﬁly to his representation dated
121,76 for promotion as EE, or indead his non=-
consideration for promotion as EEé. in the 'ﬁDCs

held in 1976, 1977 and 1978 despite subsequent
representations, it was open to him to havws mnitated
the matter in the mppropriate le‘gial forum, which he
did not dﬂi. These o seek to enforee their rights

have to be vigilant on that score and not sleep ocver

7
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thegns In this connesction, the Hon'ble suprama‘
Court. in ReCoSazmanta Vs. UDI 1994(26) ATC 228 has
~observed that delay 1tself deprives a peréon

of a ranedy available in law .and one who has lost

a ranedy by lzpse of time loses his right as wall,

11 Even a‘sst_ming for a moment that applicant
was wrongly overlooked for prom'otii:h as EE in

1976 the abowe situation underwsnt a quaiitati_ue
c;han-g\e after (i) respondents policy decision of
March, 1978 to sepserate thé Surveyors cadre from

- the Bhgineers cadre obmplétely,a!Td fom tw wholly
independent cadres, =nd ii) The Hon 51e Suprems
Qourtts judgment dated 26.4,83 in A « Janardhana Vs,
UoI 1983 écc (L& s) 467, Oonsequent o the ]
denergar decision, options wsre called for from

all personnel borne on the then existing c:ombi-had
cadre for transfer to Surveyors cadre " and all-
options which ware un co_nditional and found in order
were accepteds Consequent o the judgmsnt in
Janardhana's cass ( Supra) respondents conducted”
revieu (PC against the original PCs of 1974, 1976,
1977 and 1978 for promotion to Es E5 grade o Applicants
low position in the combined cadre did not bring him
ui.th.ih the zone of‘.cﬂhsidel‘atioﬂn for p romo.tion as
E.Ee in the review OPCs of 1974, 1976 and 1977 , uwhile-
his grading stood-'in his way for his promotion as
EE in the review (PC of 1978, He was a2gain
z‘:onsid‘erad in the Juns,1985 PC for promotion

and was selected for promotion a8 EE a29ainst the
vacancies of 197‘9-80, but' upon Eeing as-ked yhether

: [ifjce?
he would B to come over to Enginsers cadre or remain.

in Su;:vayors cadre, he set a condition that he .
wuld be willing to opt for Mginser cadre only if

he was given seniority as EE with effect From ths
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- date hs joined as SW on 19,2.76,

12, Manifestly =pplicant could not legitimately
X S
set’ any such condition, nor respondents agree to

ths samae D::nsequeni; to janérdhana’s_judgﬁ ent (Supra),

" the promo tions to the grade of EEmade as a result aof

original (PCs of 1974, 1976, 1977 snd 1978 e s ber

'er-asad,and reviewe OPCs ware held for each of thoss

: \
Y ears, in none of yhich spplicant was Selected

for promotion elther becauss of his low senio rity

position or his gradinges Having failed to be

promoted‘ a8 FE wea.f, 1976 by' the reviay [P.C‘béc:iJaSB
of his low seniority position, éppliCant by
setting the aforesaid condition yas seeking to

acquire that very same seniority by the back-door.

13. During the courss of hearing applicaﬁt's
counsel sought to intsrprst our earlisr jugment
dated 26,9.95 to suggest that in-" the background of
the gmy Ins tructions No.241 of 1950, e would

- have grantsd gpplicant the relief scught fo ry but

(?7)&7\?6LU’J

For the fact that w had held PPNy that

hlS
B promotion as SW was quashed, We make it clear

that any such interpretation of our judoment dated
29,6,95 is in corrects Army InatrUctions No«241 af

1950cannot be torn out of‘ con text and applied to

the partiecular facts andcircunstances of the present

cas8 as explained shove.

14, In the result, the DA fails and is dianissed.

No costse

Mw( Nk “X’N" | %/ hoe e

( DR.Q.\IEDAUQLLI ) (s.R.ADIG
- MEMBER(I) » B NENBER(A).
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