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The petitioner Shri D®P«Vohra at ti® relevant point of

time was an Assistant in the Research Analysis Wing ^
(RA w) . of the Cabinet Secretariat, Government of

India. Vide order dated 6.12,80(Anne3aire-P2), tl^

Joint Director dismissed the petitioner from service

after recording a findin^g that he is satisfied that

. the circumstances are such that it is not reasonably

practicable to hold a regular enquiry as contemplated

by the Central Civil ServicesCciassification,Control

& Appeal) Rules# 1965.The said order was challen^d

by the petitioiB r in the High Court and the matter,

was ultimately taken to tte Supren® Court, The

Supreme Court victe its order dated 12,9,85 while

dismissing th® appeal observed that tte petitioner
V-

could prefer a departmental appeal in which event
\

it is for the appellate authority to examine wtether

a full-fled^ddepartnental encjuiry is possible . The
having

petitioner/t^isferred an appeal taking advantage of

the observations of the Supreme Courts the sana was

examined by the appellate authority and -an order

^ (AnnexuEe-P4) dated 23,6.86 was passed. The operati-^
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portion of the order vfiich is relevant for our purpose

may be extracted as follows:-

"Now# therefore, the undersigned while

accepting the reuqest of the appellate

hereby remits the case to the disciplijiary

authority under provisions of Rule 27 Clause

(2)(ii) of the said rules with the direction

to conduct full and complete enquiry in

accordanog with CCS(OCA) Rules, 1965 and

after completion of the 'enquiry# submit

to the undersigned the findings for further

consideration".

2. The Disciplinary Authority to whom the

matter was remitted in turn appointed an Enquiry Office

who after serving the memo of charges on the petitioner

conducted an enquiry. The Enquiry Officer submitted

his report on 21»7,87 holding charge i proved and

char^ II as not proved. His report was submitted to tb

. Disciplinary Authority who. appears to havs recorded his

oxTO findings on 14,8.87 and submitted the sane along

with the Enquiry Officer's report and the records of
enquiry to the appellate authority. The appellate

authority after receipt of the same passed the impugned

orc^r on 18,9.87(Annexure-Pl3) .The impugaed order says

that the appellate authority examined the report of ths

Enquiry Officer# exhdlbits and the findings of the

^ Disciplinary Authority dated. 14.8.87 and forn^d the

opinion that active participation in the agitation by

the petitioner is amply proved by the statements of the

witnesses recorded during the enquiry. Ife has also held

that it is established that the petitioner macfe speeches

of an infiammatory character during the agitation,

ffe has also said that malignment is also brou^t out

though it was more of a general nature rather than

/^/particularised. Hs said that the messa^ was clear

A



-3-

enough that the higher officers were not doing tteir

duty properly and were involved ina shady conduct.

Considering all the facts and circumstances, tl^

appellate authority recorded a finding to the effect

that Charc^ No.l has been fully proved and CSiarge No,II

is not substantiated from the evidence on record. As

the incident is more than six years* old now and the

atomosphere has completely changed for better, taking

a lenient view of the matter and with a view to give

him a fresh chance to serve the department, the
/

appellate authority passed the order imposing a penalty

of reduction in the pay from Rs.440/- ^er month to Rs.425/

per month in the pre-revised time scale of pay of

Rs,425-800 for a period of three years with immediate

effect. It is further directed that the petitioner

shall, not earn increments of pay during tl^ period

of reduction and on the eicpiry of the said period# tJe

reduction will not have the effect of postponing his

future increments of pay. It is the said order that

is challen^d by the petitioner in these proceedings

before this Tribunal.

3. The principal grievance of tte petitioner

in this case is that he did not have a fair and

reasonable opportunity of defending hinself in the

disciplinary proceedings. It was submitted that if the

appellate authority had remitted the case to the

Disciplinary. Authority, the petitioner would have an

opportunity of persuading the Disciplinary Axithority
not to accept the c ase of the department against him and

to exonerate himw That opportunity, it is submitted,

has been ^nied to him. It is further submitted that if

the Disciplinary Authorityan orcter imposing penalty
on the petitioner, he would have^^Aght of appeal to
persuade the appellate authority by invoking Rule 27(2)

^ (ii) of CCS(CC &A) Rules, That ri^t has also been denied
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to him by following a peculiar procedure in this case*

The substance of the grievance, the refore, is cfenial

of fair and reasonable opportmity to defend himself

in the disciplinary proceedings. Vte shall# the re fore,
this

address ourselves only / question as that in our

opinion is sufficient to dispose of this case,

4. When the petitioner invoked the right of

appeal untter Rule 27 in pursuance of the observations

made by the Supreme Court, the scope of enquiry to be

made by the appellate authority was limited. He was

required to examine as to whether having regard to the

changed circumstances, it is novj reasonably practicable

to hold a disciplinary enquiry. If he forms such an

opinion, the order which te could have passed was to

direct the Disciplinary Authority to hold a disciplincp
I

enqvdry in accordance with law# From the material .

placed before us, vje are satisfied that the appellate

authority did form the opinion that having regard to

the changed circumstances, it is no%^ reasoiliably:

practicable to hold an enquiry thou^ when the order

of dismissal came to be made on 23.6.86^ it was not

reasonably practicable to hold such an enquiry. The

powers c£ the appellate authority are regulated by the

statutory provisions contained in Rule 27. Rule 27(2)

(ii)©jnpOwers the appellate authority to remit the

case to the authority which imposed or enhanced the

penalty or to any other authority with such direction

as it may deem fit in the circumstances of the case.

It is this poiAjer ^ich the appe 1 latB/4uthcar ity oufht

to have exercised on his coming to conclusion that

having regard to the changed circumstances, it is now

reasonably practicable to hold a disciplinary enquiry

against the petitioner, after setting aside the order

imposing the penalty made earlier against the

^titioner. Rule 27 does not empower the appellate
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authorlty to make an order of the type it has passed

in this case. What the appellate authority has done,

is to remit the case to.-the Disciplinai^ Authority

with a direction to conduct full and complete enquiry in

accordance with nmles and after enquiry to submit

findings of the Disciplinary Authojdfcy to him for

further consideration. It is obvious that the appellate

authority did not properly understand the scope of the

power conferred on him by Rule 27(2) (ii) .Though the

said pjKJvision empov^isthe appellate authority to

remit. • : the case to the authority v^ich imposed the

punishment with such directions as it may deem fit in

the circvunstances of the case, it is obvious that only

sxach direction as would meet the ends of justice that

could be issued to the, authority v^ich imposed the, '

penalty. The said statutory provision does not empower

the appellate authority to direct the Disciplinary

Authority not to pass a final order in tlie disciplinary
to

proceedings but onl^/remit the f indings to him to enable

him to pass a final order in tte matter. Wfe are satisfie(

that the appellate authority has mis-directed himself

in regard to the scope and ambit of his povjer in regard

to remission of the case in Issuing . appropriate

directiorsto t he Disciplinary Authority# ^t is this

initial mistalce committed by th^ appellate authority

that has contributed to an oinfortunate situation

resulting in the petitioner being cteprived of fair and

reasonable opportunity of defending himself during the

proceedings for the reasons to be stated presently. If

the right order of remissionvas made by the appellate

authority, the petitioner wou3dhave an opportunity

of persuading the Disciplijiary authority not to accept

the case of the department. That opportxmity has been
denied to him by a peculiar type of order of remission
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made by the appellate authority.The petitioner has also

been deprived of the right of appeal as it was not

possible for the petitioner to prefer an appeal there
the

being no order of/Disciplinary Authority imposing

penalty against vfliich he could have involved the right of

apical. Thus, the petitionerhas been deprived of the

iri^t to persuade the appellate authority not to accept

the findings and decision of the Disciplinary Authority

against him. These are the consequences resulting from

the earlier order made by the appellate authority

on 23.6.86 quite contrary to the provisions of Rule 27(2)

(ii) # In these ciraimstances to avoid unnecessary

protracted litigation and to ensure fairness to the

parties, ve consider it just and proper to dispose of

this application with appropriate directions.

5. Though belatedly the petitioner has been

furnished the copy of the Enquiry Officer's report on

>19.11.87. so far as the findings of the Disciplinary

Authority are concerned^ on our suggestion Shri Khurana

rightly and fairly furnished a copy to the petitioner's

counsel. The petitioner has nov; been furnished the report

of the Enquiry Officer and also the findings of the

DisciplinaryAuthority^ This would certainly enable the

petitioffi r to put forward his case effecti-^ly before

the appellate authority. In order to meet the demancS of

justice and fairness, we consider it appropriate to

^ve the petitioner an opportunity of making a represen-

-tation to the ap^pellate authority on consideration of

whichte can pass an appropriate order in accordance with

law.

6* For the reasons stated above, this application

is disposed of with the following directionsj-

i)The 'imputed order of the appellate authority

(Annescure-PlB) datedl8.9.87 is hereby
quashed.
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ii) On the petitioner submitting his

representation againist ths proposed

action in the disciplinary proceedings

conducted in this case within a period

of 15 days from this date to tl^

appellate authority, the appellate

authority shall -pass a final order on

conside ration of the cause shown by the

petitioner with utmost expedition and

comrnunicate tte sane to the petitioner.

Parties to bear their ovm costs.

Let a copy of this order be sent to the

respondents.

f!

(ug)

15071993,

(S.rJad/gE) (V.3.MALIMATH)
member(a) chairman •


