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REGN, NO, OA 1803/87. September 23,1988,

; Shri R.MN, Gupte ' cona Applicant.

Vs,

Union of India & Ors. teee Respondents.

CORAM:

Hon'ble Mr, Justice K,Madhava Reddy, Chairman.

-

Hon'ble Mr, Kaushal Kumar, Member.

For the applicant RPN Mr. Kapil Sibal, Sr.Counsel
with Mr., J.K.Sibal & Ms.
Manjari Dingwaney, counsel.
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For the respondents ooe Mr. P.H. Ramchandani, Sr.
‘ : counsely,

(Judgment of the Bench delivered by Hon'ble
Mr . Justice K.Maghava Reddy, Chairman)

Thié is an applicaticn by‘a member of the
Indian Administrative Service of the West Bengal Cadre
on depu;ation with the Central Government as Deputy
Secretary in the Depértment of Youth Affairsland Sports,
Ministry of Human Resources & Dévelopment, Government of
India, New Delhi calling/in'question Order No.27/17/87-EO
(Mn) dated 4th December,l987 approving his premature
réversion to the StatelGovernment. The impugned or@er
reads as under: -

®"The Appointments Committee of the Cabinet
have approved the pre-mature reversion of

Shri Robin Gupta, IAS(WB:74) presently working
as Deruty Secretary in the Department of
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Youth Affairs and Spobts.' It is requested
that Shri Robin Gupta be relieved from his
present posting and directed to report to
the Government of West Bengal for his
future posting under intimation to the
Department.

Sd/=- Shekhar Agafwal
Deputy Secretary (Mm)®,

Shorn of all details, it is the case of the

applicant that the minimum tenure of deputation at the
level‘of_the Deputy Sécretary with the Government

of India is fpur yeers. He has been on deputation

with the Central Government w.e.f. 15th October,1984.
The impugned order re&erting him to his pérent cadre
made on December 4, 1987 before the exéiry of the

said period of four vears and without the concurrence of
the West Bengal Government which is the lending authority
is violéiive of the Central Staffing‘Scheme of

Senior Administrative posts. It is also contendedA that
this order is by way of penalty. According to,hi§ the
basis of the impugned order are two incidents involving

the Delhi Police and himself which occurred on 3/4th

April,1987 and on 28/29th August,1987. He alleges that
thé order was made under the influence of the Delhi
Police on extraneous-consiaeratiohs. Thése allegations
are denied by the reSpondents.' We will refer to the
version of the applicant and .the Specifib plea of

the respondents hereinafter. Suffice to note at this



stage, that the respondents deny that the impucned order
is by way of penalty.

Let us examine the'merit of each of these grounds
of attack. The Centrai Staffing Schemsinter alia,prescribes
the periods of tenure in parggraph 7 which reads as under:

"periods of tenure: (i) Officers who are
borrowed for appoiatment to posts of or
equivalent to Deputy Secretary will ordinarily
revert to the parent State Cadre or Service

on the expiry of four years and officers who
are borrowed for appointments to posts of

or equivalent to Joint Secretary and Secretary

will similarly revert on the expiry of a period

of five years. (Emphasis supplied) .

(i1) 1In exceptional circumstances, however,
where the public interest so demangs, the |
tenure of an lndLVLdual officer in the same
post or any other post or class of post may be
axtended or curtailed with the concurrence of
the lending authority." '

It is true thagzxzrﬁal period of deputation at the level

of Deputy Secretary is four years as laid down in the

Central Staffing Scheme. But from a reading of paragraphj
of tte Central Staffing Scheme, it is clear that this period

is not unalterables. The words 'will ordinarily revert

+to the parent State Cadre or Service on the expiry of

imply that
four yearsz depening upon 01rcumST,af1ces, the period of

deputation could be shorter or longer than four years.
Paragraph 7(ii) specifically declares that the tenure

may be extended or curtailed. The power to curtail the
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tenure of deputation vests in the authority which
borrowed the services. Orderiang revarsion to the State

cadre befors expiry of the tenure of four years is,

_therefore, per se not illegal or without jurisdiction.

I£ is also urged that under the Scheme of
in the case of of
Staffing /senior administrative postsﬁ;and above the

rank of Decuty Secretary in the Government of India, it

was obligatory for the Goverament to have obtained the
concurrénce of the lending authority ,i.e., West Bengal
Government before curtailing the period of deputation.
Such a concurrence not having been obtained, the order
of reversion is unsustainable,

It is pleaded by the respondents that the
order placing the services of the abplicant at fhe
disposal of the Government of West Behgal was ilssued on

10th Dacember,1987. The officer belongs to West Bengal
Cadre and that government had not objected to his

repatriation till date. In yet another reply dated
2.9.1988 filed on behalf of the respondents, it was

averred in paragraph 8 mAs regards concurrence of his

. ' West
cadre, the Chisf Secretary,/Bengal was advised of the

steps taken by the Government of India persogally by
the Establishment Officer. No objection was raised

to the same on behalf of the Goverament of West Bengal

aven after issue of formal orders as far back as

4th Dacember ,1987."
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A close reading of the scheme would make it

clear that it does not envisage prior concurrence of the

lending éu%hority for curtailing the tenure of-deputation
and raversion pf ﬁhe officer on Central deputation ‘to

Eis parent cadre. A;l fhat it fequires is concurrence

of the lending authority.’ Th; impugned order was made on
4th December,1087 and it is stated in the reply that the
Establishment Officer of the Central Goverﬁment.advised

the Chief Secrefary, Wast Bengal of the steps taken by the

Central Government and that no objection was raised to the

.same on behalf of the Government of West Bengal.even after

a lapse of nearly 9'months. From this,it is clear that
they have no objection whatsoever to. the rebatriation

of the applicant. From this,it could rightly be inferred.
that theVWest Bengal Govt. concurs with the action taken.

These two grounds of attack fail and are accordingly

rejected. The only questign,therefore; remains to be
considered isxwhether the impugned order is by way of
penalty or for extraneous grounds and is liable to be

struck down on that account. For this purpose, it is.

nacessary to note the particulars of the two incidents as

stated by the applicant Which'pccording to him,led
to the Delhi Poliée influencing the issuance of the
impugned order.

On the evening of 3rd April, 1987 after
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visiting a colleague and a friend, an IAS Officer, he

o

went to his mother's brother staying at 4/11, East Patel

Nagar, New Delhi,where he had dinner with him and left

East Patel Nagar .at about 11.40 p.m. On reaching the
crossing at Babar Road and Central Lane, when he was

“turning into the Lane leading to his residence, he was

ordered to stop by the occupants of Police Control
Room Van in which there were five policemen. He drove
straight to his residence which was just 30 yards and
stopped the car. It is his case that as he was trying
to get out of the car, a policeman came up to him and

remarked:

MClub hotelon mein jate ho. Hamara Khayal
Rakho. Kya ham phazul ghoom rahai hain?®

He asged him to leave him abne. At this poirt, the

ofher policem?& had.also joined him and abusing him in
unprintable lanéuage dragged him out of thé car. When

he tried to defend himsz2lf agaiast the assault, in the
course of which his shirt was torn to shreds, he received
scratches and abrasions on his chest. In spite of having
: : using

disclosed his identity, they abused him/ filthy language
and continued to hit him. In the meanwhile, on hearing

the commotion, his driver Abdul Gaffoor came to his rescue

He too was assaulted. Whea Abdul Gaffoor tried to run

towards the back portion of the house, he was chased by
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~the policemen who forced entry into the house through the

service entrance and continued to abuse him and the

servant. They even entered his mother's bed room who is

over 75 years old., She suffered great mental shock. His
protests were of no avail. At this point, as he tried to

contgect. some IPS Officers over the phone, the police leaft
the place. He then spoke over the phone to the SHO, Tilak
Marg,who assured him of proper action. Ia the morning, he
went to see Mr., Trilochan Singh, Deculy Press Secretary

to the former Fresident of India. There he received a

talephone call from his residence that the SHO, Tilak Marg

was at his residence. He returned home and the SHO told hi

_that the matter could be amicably sorted out with the

concerned Head Constable who was on duty on that night.
He accompanied the SHO to the Iilak Marg Police Station,
The Head Constable was not present. The SHO rang up his

DCP for instructions and handed over the phone to the

applicant. The applicant alleges thatlthe DCP was very
rude aﬁd_aggressive and accused the aﬁplicant‘of having
assaulted his men.and that the applicaﬁt had to be
arrested and could oaly be released on bail. He was

accordingly placed under formal arrest. His mother came
and bailed him out. The petitioner stoutly denies the.
allegations of the DCP as false and absurd. On the

5th of. April,l987, the report of this incident appeared
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in several newspapers in more or less tha same language.
' reported
Resident Editor of "Statesman®/that their report was based

on a police handout. The applicant asserts that tﬁese
press reports carried false allegations, that he had
assaulted the policemen and Wés arrested. He made a
representation to the Lt. Governor on 9th April,1987 to

drop this false case. He gave a representation to the
Police Commissioner, Delhi on 4.4.1987 and also met him.

Sometime in early August,l987, SHO (Tilak Marg) asked
him to visit the Police Station stating ‘that the police
was keen to drop the case. He went and saw an IPS Officer

and the Head Constable who was said to have baen assaulted

by him and on the basis of whose statement the fIR was

lodged against him. The Head Constable.said that it was
a case of misundersﬁanding; The agplicant told the

IPS Officer that he was prepared to forget-the entire
episode. The applicant states that even though he wanted

to take legal éction against the police, he restrained

himself in the interest of goodwill between the Police and
thae Administrative Service. That casé was closed.

Again on 28/29th August,1987, at about
mid-night, driving in his family car No.DBK 91, he
was returning from a Dinner party in the house of a frienc

and a colleague, Miss Minna Ahuja, IAS, Deputy Secretary,



e

Department of Education, Ministry of Human Resource

Development, Government of India, at West End Colony,

\

- New Delhi. When he reached Thyagaraj Marg, a PCR Van

came and the policemen in the said Van whistled and
shouted to stop. When he stopped the cér, one of the
policemen whose name was later discovered to be Head

Constable Om Prakash No.l1420/ND duestioned him in a very
rude and aggressive manner and"as to who I was. and

wherefrom I was coming and where I was going to". The

applicant identified himself and stated that he was an
IAS Officer returning from a Dinner party and going to
24, Central Lane, Babar Road, near Bengali Market.
One'policeman,in the FCR Van belligerently remarked:

"Yeh to wohi Bengali Market wWala IAS- Officer
Hai Jis Nei Hamara Pahela Case withdraw Karwaya

Hal-.n
The applicant kept quiet and drove towards his house

at 24, Central Lane, Bengali Market. On reaching his

-residence,he noticed two police jeeps parked opposite his

residence and one PCR truck at the entrance of the lane
packed with armed policemen. Just then; the FCR van
which had checked him at Thyagaraja Marg also arrived‘
(making the total number of policemen present on the
spot about 30 to 40 armed men) Mr. Om Parkash, Head
Constable and others jumped out Of the FCR Van and

dragged him out of his car and staerted slapping, kicking

~

and thrashing him with lathis, flinging foul and filthy




abuses. The gpplicant received grievous injuries on his

knee, parficularly on the left knee due to léthi blows,
resulting in internal derangement of fhe knee joint.

It is his case that due to this injury he was unable to
stand without support as his cartileges, muscles, ligaments
and tendons in the area of the left keen had been smasﬁed
during the assault. The policeman snatchea awéy the

keys of his car and illegally drove it away to Tilak Marg
Police Statioa-and released only on 1.9.1987. Hearing this
commotion, his d;iver came out and at the applicant's requeé
brought his Idéntity Card and .a glqss of water., The
policemen pushed away the driver and told him to get lost,

smashed the glass of water and threw the Identity Card on

the ground. The Head Constable,OmvPrakash,and other
policemen pushed him into the police jeep and forcibly took
him to Ram Manohar Lohia Hospital. At the hospital, althoug

he pleaded with the doctor that he had been seriocusly

injured and could not stand without support and was in

excruciating pain and shock and that he should arrange for

\

his suitable treatment, hg did not pay any attention.

From there, the policemen took him away to Tilak Marg

Police Station. Cn the way, the policemen continued to
\ him
intimidate him and told/that on the previous occasion

he had been able to get the case withdrawn by the Lt.

Governor , Delhi but this time they would not spare him and
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that they would teach him a proper lesson. At the

Tilak Marg Police Station, he was illegally detained

and was at the mercy of the policeﬁen ti}l 9.00.'

in tgeléorning. During this period, Shri Yatindra Kumar
Tyagié§£ated that he would teach hima lesson and that

he would be taken in handcuffs to Patlala House Courts
the next day. Meanwhile,>the applicant's driver, on
knowing that he was'being detained at the Tilak Marg
Police Station, feached the Police Station around 3.C0 AM

along with his neighbour,Mr. Suresh Bajaj. They were

told to come in the morning. They came again at around

6.0C AM but were not allowed +to meet him till. 8.30 AM.

Eventually, he was released around 9.00 AM on his persona.

bond and the béil bond furnished by kr. Suresh Bajaj .

On the same day, the applicant was taken to Jai Prakash
Narayan Hospital by & friend, Shri Sunii Dogra. The
staff at the hOSpitallasked them tc go to Ram Manohar Loh
Hospital as his case fell within the jurisdiction

of thét hospital. At RML hospital, a medico~legal

case No.07457 was registered where an X-Ray was taken

and his leg was put in plaster. Thereafter, he had not

~

fully recoverec and was still in excruciating pain

and unable to stand on his legs without support. On
advice he went to Batra Hospital and Medicel Centre,

Tughlakhabad where he was treated by Dr. Hans U.Nagar.
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He was advised Arthoscopic surgery which was performed

on 14,10.1987 by the Orthopéedic Surgeon,Dr. Ashok Rajgopal
The applicant filed a complaint under Section 200Cz.P.C.

against four policemen for alleged offegces punishable
under Secﬁions 323/325/342/352/506/166/167 read with ‘
Section 34 Iﬁ: and the Tilak Marg Police Station régisterg
a case against the abplicant vnder Sectiéns 332/353/186 IFC
vide No.282/87 dated 29.8.1987. Those two cases are
pending. He made a representation to the Cabinet Secretaory
on 3lst August,l987 and again on 7th September,1987

that he should be gilven aéequate opporfunity to explain the

false cases instituted against him.' The applicant alleges

that instead of giving a hearing or making an inquiry

with notice to him, believing the version of the police,

the respondents have decided to punish him by curtailing

his tenure drastically. He alleges that this has been

done because of the pressure of the police organisation
of Wwest Bengal

as a whole. The IAS Association/addressed a letter to

'"the Union Home Minister in this connection demanding

action against the police brutality. [He further pleads

tﬁat this order is penal in nature which attaches a

stigma and haying been made without any inquiry and

without giving an opportunity to the applicant to defend
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himself, is unsustainable and must be guashed,

In the counter affidavit, it is denied that #the applicant
was transferred to his own cadre in an illegal manner

for extraneous-consideration under the influence of

Delhi Policen, It is nacessary to extract the relevant

plea: of the respondents which needs a close scrutiny.

+ reads as under:

nIt is denied that the applicant was transferred
to his own cagre in an illegal manner for
extraneous considerations under the influence

of Delhi Police. There is no reason for this
Respondent to come under the influence of

Delhi Police and transfer the applicant for
extraneous considerations. The applicant was
iavolved in a series of incidents involving
altarcation with the Secretary, Delhi Gymkhana
Club and Delhi Policemen under influence of
liquor. The incidents were widely published

in the Newspaper reports. The decision

to prematurely repatriste the applicant

to his parent cadre was taken by the

Government after carefully considering

the reports received by the Government on

these incidents, as well as various represent~
ations submitted by the applicaat himself.
Goverament are of the considered view that
continuance of the applicant in Delhl on
Gentral Deputation would bring further bad
name to the Central Government. It was,

3

therefore, decided that witbout prejudice
to any other action against him, he shoule

be reverted to his parent cadre."
In another counter aff idavit, the respondents
further stated:-

‘wThe applicent was invélved in the following
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incidents which were widely published in the

national newspapers:-

(1) Altercation/scuffle between the applicant
and Brig. C.S. Mehta (Rtd.) the then
Secretary of the Delhi Gymkhana Club on
20th June ,1986 in the club premises and
consequent registration of report with
local police station. '

(ii) Inciéent involving the applicant and the
Delhi Police on 3/4 April,l987.

(iii) Incidents involving the applicant and the
Delhi Police on 28/29 August ,19877,

I+ is clear that the publicity was widespread as the news
was published in many national newspapers simultaneously.
The news highlighted the fact that the person involved

belonged to IAS and that he held a senior post in the
Central Government. The action to revert him to. his cadre

was taken without prejudice to the outcome of any enquiry
which may be conducted by the Government to ascertain
the facts of the case. The image of the office;, the
service io which he belongs as well as the Department

in which he serves and the Government as a whole is
tarnished in the public eye with the reporting of such
incident and the entire issue is brought before the
public eye".

In order to determine whether an order of

repatriation to the parent department which incidentally

savolyes transfer from Delhi to a post in the State of
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West Bengal attaches a stigma and is by way of penalty

"it is necessary to keep in mind'thé dicta laid down

by the Supreme Court in this regard.

In K.H. PHADNIS V. STATE OF MAHARASHTRA (1)

“Constitution Bench of the Supreme Court considered

.whether the repatriation of the appellant therein‘froﬁ

the temporary post of Controller of Food Grains Departmen
Bombay to his parent department of Ex;ise and Prohibition
amounted to @ reduction in rank in violation of the
provisiéns contained in Article 311 of the Constitituion.
The learned Sinéle Judge of the Bombay High Céurt held
that it was an act of-punishment aﬁd amounted to reductio
in rank and quashed tbe order. The Division Bench of

the High Court reversed that judgment and held "that
the appellant had no legal right to the post in the

Department of Agriculture and Forests and therefore

his reversion was not a punishment®, The Supremne

Court declared:

"Ia determining whether the reduction is

or is not by way of punishment it has to be
found out if the order entails or provides
for the forfeiture of his pay or allowances
or the loss of his seniority in his

1. AIR 1971 SC 998.
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substantive rank or the stoppage or
postponement of his future chances of
promoticn, or that in truth and reality

the Government hes passed the order
as _and by way of penalty.(Emphasis supplied)

The Court found:

In those

"It is true that the post which the
appellant held was a temporary one, but

the post continued for several vears,

The indications were that the post was
practically of a quasi-permanent character.
The appellant was reverted neither because
the temporary post was abolished nor because
he was found unsuitable to continue. The
parent department of the appellant did not
want him back.®

circumstances the Court held:

"The order of reversion simpliciter

will not amount to & reductiom in rank

or & punishment. A-Government servant
holding a temporary post and having lien
on his substantive post may be sent back to
the substantive post'in ordinary routine
aédministration or because of exigencies

of service, A person holding a temporéry
post may draw a salary higher than that

of his substantive post and when he is
reverted to his parent department the loss

of éalary cannot be said to have any penal
consequence. Therefore, though the
Government has right to revert a Government
servant from the temporary post to a
substantive post, the matter has to be viewed

as one of substance and all relevant'factors
are to be considered in ascertalning
whether the order is a_genuine one of
vaccident of service" in which s person
sent from the substantive post to a
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temporary post has to go back to the

parent post without an aspersion against

his character or integritv or whethef

the order amounts to _a reduction _in rank

by way of punishment. Reversion by\itself

will not be a stigma. On the other hand,

if there is avidence that the order of

reversion is not "a pure accident of service”

but an order in the nature of punishment,

Article 311 will be attracted. (Emphasis supplied,

‘Taking note of facts and circumstances, the Suprem

Court held:

"that the order of reversion was in the
nature of punishment. The order was not
in compliance with the provisions of the

Constitituioa®, and accordingly agreed

with the Single Judge, allowed the appeal and quashed

the order of the Division Bench and the order of

reversion.

Dealing with a case of transfer, a Bench

of this Tribunal to which we were parties - K.K.JINDAL

V. GENERAL MANAGER, NORTHERN RAILWAY & ORS (2) while

recognising that the transfer is an exigency of service

and may be ordered for administrative reasons and the

employer is the best judge in this regard held:

\

nSince the petitioner .was occupylag a
sensitive post with public dealings,

the respondents could perhaps have
legitimately transferred him on
administrative grounds on receipt of
complaints. But the transfer made upon’



reachiné a conclusion that he is indulging
in undesirable activities goes a step
further inasmuch as it finds him guilty

of a conduct not expected of a publig
servant._Any action taken on thai basis
apart from attaching a stigma to the
petitioner certainly impairs his future
career as 3 public servant., The transfer
is punitive. A routine transfer ordered
merely on administrative expediency cannot
have such penal consequences.® (Emphasis suppliedf

This judgment was further explained in a

later Full Bench decision of this Tribunal in KAMLESH
TRIVEDI V., INDIAN COUNCIL OF AGRICULTURAL RESEARCH g
ANCTHER (3) wherein it was held:

"No inquiry need be made if no finding of
guilt; misconduct or stigma is attached.
Transfer may be on administrative

grounds and one of the grbunds could very
well be the allegations themselvas.

If the transfer is ordered in the exigency
of service without giving any finding on
the allegations, it would not be vitiated.
If a chargesheet is issued and statement
regarding ilmputation of misconduct is

given or a memo is issued on a complaint
and the representation of the employee
or statement with reference theresto is
recorded, or even where no charge sheet,

" or statement regarding imputation of
misconduct or a memo has been issued
but the concerned official's statement with

\ regard to the allegations has been

recorded, that would more than satisfy
the prindiples of natural justice. But we
must add that the question of observing
the principles of natural justice in a case

3. ATR 1988 (2) CAT 116.



of transfer does not arise where- it is not
based upon a finding on the éllegations
of misconduct or the like made against
the employee., But if a finding of
misconduct is arrived at without observing
the porinciples of natural justice and that
is the "operative reason" for traasfer, it is
‘liable to be guashed". (emphasis supplied)

In this case we have, therefore, to see what is the

basis or foundafion of order of immugned reversion.

The applicant Had set out the details of the
two incidents andralleged that the respondents have
passed the impugned order on the -basis of ‘which the
Police has registered cases against the applicant in
April 1987 and again in August,l987 only with a view to
satisfy @hé lobby of the Police. The career of the
applicant ié being ruined by bringing his reputation in
public and _offiqial life under & cloud and the

the "
impugned order oﬁérespondentspresumes as proved the

guilt of the applicant in the case instituted by the
Police. It pre-judges the prosecutien launcﬁed against

the applicant by the police without even giving a
hearing to him. It has been paésed to “pleése and
appease the police who have concocted a false case
against the applicant®.

" In the reply dated 3.2.1988 filed on behalf of

the respondents under the signature of the Debuty
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Secretary, Department of Personnel and Training,

New Delhi who vouchsafes that he is fully conversant

with the facts and circumstances of the case. His avermen
so far as they are relevant have already been extracted

above., Along with that repiy the respondents have filed

four annexures. Annexure-I is a d.o., letter dated 14.9.87

addressed by Shri Satish Chandra, Director (Delhi), Govte.

of India, Ministry of Home Affairs, New Dalhi to Shri
) v.P.Marwah, Commissioner of Police, Delhi, forwarding

a copy of a letter dated 3lst August ,1987 submitted by

the.applicant herein regarding police misbehaviour and
requesting a detailed report to be sent in this regard.
Annexure II is.the reply of the Deputy Commissioner
of Police, Vigilance, Delhi dated 29 ,10,1987 sent in

response to D.O. letter dated 14.9.1987 (Annexure-I).

In that letter he opined:

*"The allegations levelled in the complaint

p | (of the applicant herein) are false and baseless
and the facts mentioned in the FIR are true.

The case has besn put ia court and the matter
is now sub-judice.

In fhat letter it was also stated that:

wthe complainant (applicant herein) stopped
the car, came down and started abusing

and threatening the PCR Van men due to
annoyance and out of his égo of being an
IAS Officer, coupled with state of
intoxication. He physically assaulted

the Head Constable who sustained injuries.?

- Annexures III and IV relate to relieving the applicant

¢



in pursuahce of the impugned order dated 4.12,1987,
The apblicanf filed a rejoinder in.whic% he

reiterated his étand and denied the allegations made

in the reply. The applicant filed a further affidavit

along with the photo copies of the news item published

;n Hindu, Hindu;tah Times, Indian Express, Statesman and

Times of India all of da£ed 5.4,1987 reporting the

incident of the night of 3.4.1987,

The Hindu inter alia reported:

WThe Police said that Mr. Robin Gupta

was taken into custody as he had assaulted
Head Constable Jangli Ram under the
influence of liquor at l. a.ﬁ. while
returning home ",

The Hindustan Times inter alia reported:

4

"According to the Head Constable Mr.Gupta.
came out of his car and started hurling |

abuses at the policemen. Jangli Ram also
alleges that Mr. Gupta was drunke.ee..”

The Indian Express inter alia reported:

"Mr.‘Robin Gupta, an IAS official posted
in the sports department, was arrested

in the early hours of Saturday for
attacking a policeman who stopped him

for drunken driving, the police said....™

The Statesman did noé report that he was either drunk

or was under the influence of liquor.

The Times of India inter alia reported:
"The Folice claim that Mr. Robin Gupta,
posted to the human resources development

ministry, was under the influence of liquor
when the incident took place.®

e
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One of the Annexures (A-l p.l2) is a copy of letter

‘addressed by the applicant to the Secretary to the Govt.

of India, Department of Youth Affairs and Sports in which
he sought permission to send a rejoinder f§ UNI/PTI and to
major dailies and the Secretary endorsed on that letter
that %"this is a personal matter.. No need to seek my
approval®,

The other annexure (A=l p.l3) is a copy of

. letter addressed to the Editors of the said dailies

enclosing @ copy of his complaint and the medical certi=-
’ the
ficate from/L.N.J,P.Narain Hospital which according to

him proved that the Police assaulted him and requested
+them to publish the correct facts in the Press.
The applicant filed an application to direct

the respondents to produce the relevant records and the

respondents claimed privilege in respect of those racords

The applicant did not oppose this claim. In the result,
the records are ﬁot produced and are not available to
be examined by this Tribunal. The Tribunal is thus left
with the.éyerments made in the application and tﬁe .
reply of the respondents,

From the narration of facts, it is cléar that

the applicent mentioned two incidents in which he allege
that the police had abused and beaten him and while they

were at fault, they set up a false case against him.



He had also filed a complaint. Both the matiers are
sub-judice. Qn the other hand, the police claim that

the applicant had assaulted Head Constable and the police-
‘place. .
men on duty at a public/ They have registered a case

against him and issued FIR"No.l16/87 dated 4.4.1987 and
FIR No.282/87 dated 29.8.1987. While the former was
withdrawn, the latler is pending before the Court. 1In

particular, while the police allege Fha{ he was under
the influence of liqUOry waen these incidents occurred,
the applicant stoutly denies this allegétion. The
applicant wanted a thorough enquiry to be made by the

Government . \What enquiry was made is not clear. What is,

however, clear is that the representation of the applicant

" was sent to the Police Commissioner for a report. The

applicant was not asked anything with reference to that
report and it is not known what enquiry, if any was made

and what was noted in the files before the impugned order

Wwas issued . While the epplicant contends that thé

reSpondents.have come to an ex parte conclusion about

the incicents which formed the basis for the impugned

order, the respondents plead at the bar that they héve

reverted him tc his parent cadre on account of the adverse

3

publicity he got in the Press and not because they

reached nm the conclusion on the police report that

he was under the influence of liguor. In the absence



of the files, which would contain what was the foundation
for issuilng the impuged order, the record being not made
aveilable for a judicial scrutiny, the Tribunal is left
with what the respondents themselves haﬁe stated in

their reply.

The applicant had made inter alia three

allegations. That the order was made for extraneous

considerations under the influence of Delhi Police.

In regard to this, the respondents have specifically state

. have that
in their reply that it was not so. They/further averred/

there is no reason for this respondent to come uncer the

influence of Delhi Police and trensfer the aepplicant for

on -
extraneous considerations. They go/to say:

WThe applicant was involved in a series of incidents

involving altercation with the Secretary, Delhi Gymkhana
Club and Delhi Policemen undef/influence of liquor. "
Tﬁat'the applicaht-was under the influence of liquor is ar
allegation made against him by the Secretary, Delhi
Gymkhana Club with reference to an‘inqident which
occurred on 21.6;1986'10 the Gymkhana Club. That was

not mentioned by the @pplicant but is referred to by

the respondents. While the Police allege and the

Press reported that he was involved in the incident with

the Delhi Policemen under the influence of liquor, the
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applicant vehemently denies the same. The police
and the applicant are at variance on this issue.

No enquiry was made in the presence of the applicant.
The report sent by the Delhi Police on the representation

of the applicant was not disclosed to the applicant.
Even that report which is placed on record does not

state that he had assaulted the policemen under the

influence of liquor. The medical report given by the LN.IF.
Nareyp Hospital on 29.8.1987 at 1,85 A.M. merely states
that the applicant "has coasumed alcohol but clinically

at present is not under the influence of it". Yet the

respondents in their reply categorically asse;t that the
applicant was involved in a series of incidents involving
altercation with the Secretary, Delhi Gymkhana Cluﬁ and
Deihi Policemen under influence of liquor. How this
finding is arrived at is not known. Delhi is

not .an area where there is total ‘prohibityio'n:*. .

ALl that the medical report says 1is that the applicant

had consumed alcohol. At the same time, the medical
report categorically records that clinically the applicant

was not under the influence of liquor. What is placed
on record does not support the averment in the counter.
There is no other record to show that he was under the

influence of liquor. In any event this finding is not
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supported by any evidence recorded at any enquiry iﬁ
accordance with the principles of naturel justice.

We have no doubt that in the reply the Deputy
Secretary who asserts that he is fully conversant with
the facts would not have stated any fact which is not : -
supported by the record. Uhfortunatelylthat‘record is not
placed before the Tribunal.’_ﬂny such evidence gathered and
finding recoxrded is certainly not based on any enguiry which
sven remotely satisfies the principles of natural justice.
To say that a public servamt is under the influence of
liguor and he was involved in a series of incidents involving
altercations with the‘Secretary, Delhi Gymkhana Club an$
Delhi Policemen'(undei influence of liquor) certainly
atﬁaches a stigma to a public servant. That, too, z finding
that he was involved in altercations with the Secretary,

with the Delhi Policemen

Delhi Gymkhana_Club anqLin a public place like the Bengali
Market area under the influence of liguor is certainly
not a compliment to an officer of the rank of Deputy

Secretary to the Govt. of India. <t is positively a stigma.

The respondents further state that the incidents were widely

published in newspapers. Tha3t.is ' an independent fact
they have mentioned. The 1ld. counsel for the respondents

tried to argue that what they have stated in their counter
are only allegations made by the police and that those
| ,

allegations received wide publicity in the Press; they are
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not the findings or accusations of the respondents themselve

Wa are unable to accept that the categorical statement

that the applicant was involved in a sefies of incidents
involving altercations with the Secrstary, Delhi Gymkhana

Club and Delhi Policemen under influence of liquor is

stated only as an allegation of the Police or of any third

party. Whet is stated is the statement of respondent in

.reply. Any such contention is demolished by their own

furtherstatemenﬁ in the reply that "The decision to
prematurely iepatriate the applicant to his parent cadre
was taken by the Government after carefully codsiderimﬁ
the réports received by the Governmqpt on these incidents,

as well as various represehtations submitted by the

'applicant himself. Government are of the considered

(Emphasis supplied)
view that continuance of the applicant in Delhi on Central

Deputation would bring further bad name to the Central

Government " . Aay doubt lingering that what is stated
earlier in that paragraph is only an allegation by—the

third party is cleared by these subsequent averments.
The averment that on account of these incidents in which

the applicant was in&olved in altercations with Delhi
rolice under the influence of liquor would bring bad name

+o the Central Government unmistakably implies that they
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have already brought a bad name to it and his continuance
- would bring further bad name. It was, therefore,

decided without prejudice to any other action against him
that he should be reverted to his parsnt cadre. This
also further shows that while the Central Govarnment

has not decided either to take or not to take any further
action, the acts of applicant which have cast a stigma

on him and have brought a bad name to the responients

~may well attract further disciplinary action. What can

be safely said is that the respondents have not decided
to drop further action; they have kept their options

open. In the circumstances, we are clearly of the
P . Y

view that this avermént in the counter shows that
having considered the representation and the reports

the respondents had come to the conclusien that

the applicant had involved himself in altercations with
the Secretary, Delhi Gyhkhana Club and the Delhi Police
under the influence of liguor in the club and at a
public place. That certainly casts a stigmg on the
applicant. This finding 1is arrived at behind the back
of the applicant without observing'tbe priaciples of

natural justice. The reversion is, therefore, punitive
and cannot be sustained.
Tt was further argued that what is stated in

thé counter was only in reply to the averments in the

A
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application and that by itself cannot be taken as a finding

In this behalf relisnce was placed on the judgment of
the Allahaba€ High Court in S.RAZA ABBAS RIZVI V. STATE

OF U.P. & ANOTHER {4) -in which it was -held:

"petitioner himself had alleged in the writ
petition that his work and conduct were
excellent, and, as such, there was no ground
for sending him back to his parent department.
It wes in reply to this assertion that

certain allegations have been made. Such
allegations do not find place in the impugned
order. They may have formed the background
motive for deciding to send the petitioner
back to his perent department, but they cannot
in the circumstances be said to form foundation
for the order and, as such, the decisions in
'K.H. Phasdnis V. State of-Maharashtra, 1971 (2)
Services Law Reporter, 345 (SC) and Shri

C.L. Raizada Vv, Delhi' Administration, Delhi
and others 1977 Labour Industrial Cases,
1988, are clearly distinguishable on facts.®

We must notice firstly that the observations made therein
are based on facts and circumstances of that case.

Further, we cannot agree that because the order is innocuou
it cannot be said to be by way of punishment. Having
regard to pronouncemént of the Supreme Court in K.H.

PHADNIS V. STATE OF MAHARASHTRA (1) where the oxder of

reversion to the parent department was innocuousbut was

4. 1987 (3) SLR 839.
1. AI R 1971 SC 998.
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found to impose a stigma and by way of penalty, the
nay- | .
Tribunal is entitled to/bound to tear the veil and go

behind the order aad consider whether it is really an

innocuous order or by way of penalty or casts a stigma.

. The facts and circumstances of the present case discussed

above, in our opinion clearly establish that the
foundation of the order is the conclusion reached by

the respondents that the applicant hed involved himself

the
in altercations witly Delhi Policefunder the influence of

liguor. That finding attaches a stigma to the applicant.

That order must be held to be penal in nature.

It is argusd that the penalties which may
ba imposed on a member of the\Ali India Service are
enumerated in Rule 6 of.the All India Service (Disciplin
and Appeal) Rules,1969. Explanatiéh (vi) under Hule 6
of the said Rules lays down that:

wReplacement of the services of a membar of
the service whose services have been
porrowed from a State Government at the
disposal of the State Government shall

not amounat to penalty?.

Therefore, the applicant cannot coniend %hat the

impugned order which merely reverts him to his parent

cadre is by way of punishment. Reversion of an officel
parent cadre
to. his/is not one of the penalties anumerated under

the said rules. The above explanation only states the

|
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obvious/ loss in emoluments and status may be construed

) not
as a penalty. The explanation doesécover cases where

the basis of the reversion or replacement is based on a
finding that atteches a stigma. It is necessary to note

that the Supreme Court in K.H. PHARNIS V. STATE OF

' MAFARASHTRA (1) was also dealing with a case of reversion

_ | - -on which
to parent department from a post e had no right to hold

permanently and from which the Govt. could always order
/
reversion., Yet the Supreme Court declared:

® the matter has to be viewed as one of
substance and all relevant factors

are to be considered in ascertaining

whether the order is a genuine one of

tgccident of service®™ in which a pearson

sent from the substantive post to a

temporary post has to go back to the
parent post without an aspersion against
" his character or integrity or whether

_the order amounts to a reduction in rank

by way of punishment. Reversion by itself
will not be a stigma. Oq the other hand,
if thera is evidence that the order of

revarsion is not "a pure accident of sarvicef
but an order in the nature of pudishmentl
Article 311 will be atiracted." (Emphasis
supplied) .

What the Supreme Court'has emphasised is that the court
should not be guided by the innocuous wording of the

‘ see |
order of reversion but[ﬁhether the order is such that the
persen goes back to his post "without an aspersion agaims
his character¥ . The Supreme Court ordains a decision

on the question - whether the order is"a_'pure accident

1. AIR 1971 SC 998.
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of service® or "by way of punishment?. ‘Of~course, such

an innocuous order does mof by itself and on the face of it
cast an aSpérsion and 1s not é penalty. But that does not
conclude the matter. The Court has not oglyfto see whether
it is a penalty, but has to go behind it and determine

twhether it is by way of penalty”. So Wviewed, we have no

doubt in holdiny that it attaches a stigma and is by way

of penalty,
\

~ In this context we may also take note of fhe
fact that ordinarily tenure at the level of the Deputy
Secretary 1s for a pgriod of 4 yearsAand only in exceptional
casesxwhere the bublio-interest s0 de&ands,’ﬁhe fenure
of an individual officer in the same post or any other
pqst or class‘of post can be extended or curtailed with
the'éoncﬂrrence of the Cadre Controlling Authority. From
this also, it is clear that unless the respondents h?@,
come to the conclusion, that they did, the appli$é@% ﬁéuld
not have been ordinarily reverte@ to his parent cédfézuntil
the expiry’of 4 yeays; only because the respondents came to

the above conclusion they thought that the public interest

" demanded curtailment of his tenure. The fact which led

to this conclusion is based upon an enquiry, if any, mede
pehind his back offending all principles of natural justice

If no eaquiry was made, the finding or conclusion arrived
at by the respondents was arbitrary. For all these
reasons that order is unsustainable and must be qushed.

We may , however, add/that nothing said herein
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will precludé the respondents from reverting the applicant
to his parent cadre on the expiry of his present tenurxe,
or even before its expiry or even from taking such
action as they deem fit after observing the brinciples
of natﬁral justice.

‘This application is allo@ed and the impugnqd.'

order is quashed but in the circumstances with no order

as to0 costse

‘ g ot
(Kaushal Kumar) (K.Madhava /Reddy)
. Member Chairman o
23.9,1988. 23.9.1983.



