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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No.

T.A. No.

1773

ShrA 0. N. Asfchana

Applicant in garsBn.

Versus

Union af India

198 7

DATE OF DECISION 11.12.1987

Applicant

Respondent

L

Nona, Advocate for the Respondcnt(s)

CORAM :

The Hon ble Mr. Justice «. ftadhavya Kaddyj Chairtnun.

Ihe Hon ble Mr. • Kaushal Kumar, Msmber,

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. uihothsr to be circulatsd to all. tha 8®nche«?

111
i Kaushal Kumar)

Mambsr
( K, Fiarihava R

Chairman

I1bh Decambar, 11937

fl-j 7



CEN"FF:AL AOniNISTRATIUE: TKIBUrgAL
PRINCIPAL BENCH

DELHI.

••3te of Decisions 11.12.1987.

Regn. fJo. D,A. 1778/67.

Shri D.N. Asthana ... Applic.snt

US.

Union of India ... Respondent.

CORAl^ls Hon'ble Mr, Justice K, Wadhava Reddy, chairman.

Hon'ble Rr, Kaushal Kumar, Hember.,

For the applicant: ... Applicant in person.

For the Respondent ... None»

2iJ0£M£WT
(dsliusred by Tlon"'"!" Fr? justice K.Pladhaua Reddy, Chairman).

The Central Bui-Gau of Investigation apprehended

^ the applicant for allegedly accepting a bribe of Rs. 150/- from

one Shri R. P«Saxena5 Train' EXr-miner., North -Eastern Railway,

Barauni on 22,4,1977 at about 7,00 p.m. Thereafter, his hous.e

was searched with a view to assess his assets and also to recover

any other incriminating material. A casg was registered on

26,4.1977 under Section 61(1)(a) of the Punjab Excise Act, 1914

and FIR Wo. 190/77 was issued. Hs was placed under suspension on

30.4.1977, The Central Bureau of Investigation, haujeuer, closed

the case on 16.6.1977 and referred it to the Railway Board for

departmental action and filed a final report in the Court of Special

Judge, Delhi. Thereafter, the disciplinary proceedings were

initiated^nd the. applicant was served with a charge-sheet for

imposition of a major penalty vide Secret.iry. Railway Board's Office

Plemorandum dated 27 .4.1978. Two charges were framed against him,



/./•

' r

- 2 -

firstly that ha demanded and accepted a sum of Rs. 150/- by way

of illBgal gratification from one Shri R.D, Saxena, Train Examiner,

Samastipur Divisions Morth-Eastern Railway for showing him favour in

the mattei" of regularisatian af his services as train exaininsr,X)^isr

The sEicond chiirge

was that ths applicant failed to send an intimation to the office

regarding purchase of a Television set by his son Shri Arun Bahadur

Asthana. The applicant denied the charges and requested for an early

enquiry. At the enquiry, several witnEsses were examined and

docuinents WBre marked in support of the charges. Copies of the

documents uere also furnished to the applicant. The inquiry proccsdings

uiera closed with the submission of written briefs by the presenting

Officer and the applicant. The Inquiry Gfficer's report dated

6.1.1986 exDnerated the applicant of both the charges. The Secretary,

Railway Board, howevsr, disagreeing uiith the finding of the Inquiry

Officer in respect of charge No. 1 passed the impugned order of

dismissal en 13»2.1986 effectiuu from tha data of its SBrvice»

In coming to that conclusien, he noted in particular that the bribe

money ujas racuuerBd from the person of the applicant. Aggrieved by

that order, the applicant preferred an appeal to the R-iilway Board.

Shri R.L. Khanna, Member Staff, Railway Board dealt with the several

contentions raised in tha mEinorandum of appeal and rejected the same

and confirmed the order of dismissal made by the Disciplinary Authority.

2. In this•application under Section 19 of the .Administrative

Tribunals Act, 19B5j thtse proceedingH are attacked on several greunds,

the first and foremcst being that neith-Er the order of the Disciplin iry

Authority nor that of ths Appellate Authority is a speaking order, a
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mere reading of these orders will show thast this coniention is

untenable. Ths Disciplinary Authority has, nc3 doubt, disagreed

with tho finding of the Inquiry Officer, But he has given reasuns

for his disagreement and for holding tho charges proved before

imposing the penalty of dismissal. The reasons recorded and ths

opBrative portirn of the grder haus to be raad togsthsr. The'

Appellate Authority also considered the euidence in support of the

charges and the propriety of imposing the penalty of dismissal from

\

service. The AppeJlatc Autherity specifically dealt with each

and every ground raised^ It has thus gone through the evidence and

recorded reasons hou the euidence adduced established the charge

Wd. 1. . -

3. The applicant who appeared in persan, hauiever, contend#

that the evidence on record is not such as could be accepted as

sufficient to prove the charges. This Tribunal does not sit as

an Appellate Ceurt. That apart, the amount allegedly racaivad as

illegal gratification was recovered from the person of the applicant.

Though some of the witnesses have resiled from their earlier statements,

it was open ts the Disciplinary Auchcjrity and the Appellate Authority

to consider the evidence on its own merits and accept either the

latfev statement or the earlier statement to be correct. This

being not a case of 'nc evidenc®' or a case of acting on 'inadiniasible

evidence', we do not Lhink that in the face ef a speaking erder, we

would be justified in raappreciating the euidencg and coming to a different

conclusion. This is not a case where evidence to hold the charges

pj'OVBd was not gone into by ths Disciplinary Authority er the Appellate

Authority. This contention, therefore, fails.
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4. • It was next argued that the disciplinary proceedings

'jJere initiated by the Secretary, Railway Board and the penalty ef

and that
\

dismissal was imposed by him/ha was not competent to do so for ths

reason thrit the applicant was appointed to the NnrthExn Railway and

I

his services were merely lent to tha Railway Board. If at all any

major penalty was sought to be imposed, the bcrrowing dspartment,

namely, Railway Bcsard, should have consulted tha Northern Railway

where tha applicant's lien was still retained. If the Railujay

Board was of the opinion that penalty of dismissal was to be

imposed, as envisaged by Rule 15 of the Railway Servants (Discipline

and Appeal) Rules, ,1958 it should have transmitted the prsceedinga
N

to the lending dapartmant, that is, the Northern Railway. The

Railway Board, which was the burrowing department, had no

jurisdiction tc inquire into these precsedings and impose the

penalty of dismissal. RuIb 15 reads as fcllBWS!-

"15, Provision regarding Railway Servants lent tc
State GouernmentSj etc,-

(1) Uhsre the seruicas of a Railway servant are
lent tc any other Plinistry or Department of
the Central Government or to a State Government
or an authority subardinate tharcto or to a local
sr other authority (hereinafter in this ruls
referred tc as "the borrowing authority"), the
borrowing authority shall hEive the powers ef the
authority competent tc plice the Railway servant
under suspension for the purpose of placing him
under suspensien and of the disciplinary authority
for the-purpose of conducting disciplinary
prcceeding against himp

I

Provided that the borrewing autherity shall
farthwith inform the authority which lent the
services of the Railway servant (hereinafter in
this rule referrBd to as "the lending autherity")
0f the circumstances leading to the order of his
suspension or tt^ commencement of/the disciplj n:iry
procBeJiingj as ths case may be.

(2) In the light of the finding in tha
disciplinary proceedings conducted against tha
Railway' serv -int-

(i) if the borrewing autnority is of the
opinion that any of the penalties spacified in

clauses (i) tc (iv) of -ule 6 should be imposec!
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en the Railway servant, it may, after consultation with
the lending authority, make such orders on the case as it
deeitis necessary;

Provided that in the event of a difference of
opinion between tha borrowing authority and the
lending autherity, tho services ef tha Railway servant
shall be replaced at the disposal tsf the lending authority.

(ii) if the borrowing autherity is af the opinion that .
any of the pesnalties specified in clauses (v) to (ix) of
Rule 6 should be imposed on the Railway servant, it shall
Paplace his sgrvices at tte diapesal ef the lending autherity
and transmit te it the prcceedings ef the inquiry and thereppen
the lending autherity may, if it is tho disciplinary authority,
pass such orders thcreen as it may deem necessary, or. ^f it
is not the disciplinary authority, submit the case t® the
disciplinary authority which shall pass such arders en the
case as it may deem nscassary;

Previded that befar® passing such orders, the
disciplinary authority 8ha^ comply with the previsions ef
sub-rules (4) and (5) of Rule ID."

5. It would be clear from a clese reading ef the Rule that it

^ weuld apply te the cases where the services ef the Railway servants

are lent te any other Ministry er Department of. the Central Government

or tB a^ State Gevernment or an authority subordinate thereto or to a

local or other authority. This Rule would have no application to the

case of a Railway servant like the applicant uihoss services, after

being appointed to Northern Railway, were lent to the Railway Board

and not to any other Ministry or Department of the Central Government.

Both the Railway Board and the Northern Railway are undsr the Railway

l*linistry. In such a case Rule 15 which speaks of a borrowing authority

and a landing authority, cannot be invoked. In our opinion, tho

Secretary, Railway Board was competent to take disciplinary proceedings

and impose the penalty of dismissal.

6. It was next contended that the appeal was submitted

to the Railway Board and the Railway Board consists of more than

one flembers.As such Shri 1^1 ,L. Khanna, Member Staff, Railway Board,

sitting singly was not competent to dispose of the appeal. Any such
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contention cannot be countenanced in view of Rule 19 of the

Railway Servant® (Discipline & Appeal) Rules, 1968 which

defines the'Appellate Authorities'. Reliance is placed upon

the Schedule appended to the abova-mentionsd Rules in which

the Railway Board is described as an Appellate Authority in

respect of non-gazetted Railway servants in disciplinary

proceedings. To ascertain who the Appellate Authority envisaged

by the Rules is, the Schedule has to be read alongwith Rule 19, '

If the Railway Board is ,described as the Appellate Authority*

proviso (ii) to Rule 19(2) is automatically attracted. In view

of that provision where the Railway Board is constituted as ^n

Appellate Authority, any Member of the |'ailuiay Board, who has not
• , ' • •

made the order appealed against is competent to dispose of the appeal
•••• • • g

on behalf of the Railway Board. As the appeal lies to the Railway

the ,
Board, in view of/proviso to Rule 19(2), the powers of the Railway

Board which is an Appellate Authority, may be exercised by any

Member of the Railway Board who has not passed the order under

/

appeal. The contention that the entire Railway Board should have

considered the appeal is, therefore, rejected. The impugned orddr..

the
W-as^ passed by/competent flppsllate Authority.

7. Lastlyi»- it was contended that the penalty imposed was

out of all proportion to the gravity of the charges and that it was

discriminatory inasmuch as some other Railway servants charged with

having received illegal gratification were let off with a minor

penalty. The applicant has quotsd a few cases. The case of one

Shri Babu Lai who was held guilty of having demanded and accepted

illegal gratification of Rs. 50/- was visited with the penalty of

withholding of two incfements , by the Railway Board. One
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Dr. H,N, flathur, ADflO, Northern Railway, similarly caught while

he was accBpting illegal gratificat:wn from a patient uas merely

cautioned not to commit fact in future. Ona Shri Uasudev/a.

Exhibition Officer, Railway Board, booked by the C.B.I, in

Septsmber, 1979 for cheating and against whom major penalty

proceedings were recommended is said to have been later charge-

sheeted for minor penalty and that ended with a warning . It is

unnecessary for us to go into the question whether the persona

concerned were let off with minor punishments. Each case of

misconduct has to be decided on its own facts and circumstances.

We would, however, fesi that a person proved to be guilty of

receiving illegal gratific.^tion does not deserve to be retained in

\

service. It is, therefor®, unnecessary for ua to go into the

merits of each of the cases raftrred to by tha applicant. The

fact that Boma war® let off with a lightar punishment is no

ground to retain a Railway servant in sarvic# who has besn found

guilty of raceiving illegal gratification. In any svsnt, each

disciplinary proceeding has to be adjudged on the facts and

circumstances of that case. That order cannot be attacked on the

ground that in some other case another officer has been let" off

lightly, Thsj impugnsd order doss not suffer from any vice of

discrimination. On the facts and circuinstanoos of this oaso, u/c

are unable to hold that the order of dismissal is wholly disproporticnat*

to the chargei! iBvelled and held proved against tho applicant
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se as to warrant interfarsncs by this Tribunal.

8. In tha result, uib find no merit in this application;

it is accordingly rsjscted, Thar# uill bs no ordsr as to cbsts,

• /( =^7^7
(KAU5HAL KUFIAR)

flembsr,

llth Decsinbar, 1937,

tl'^(Kal'lADHAU/REOOY) '
Chair^iian.

d,


