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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
O.A. No. 1773 198 7
T.A. No.
DATE OF DECISION_ 11.12.1387
, Applicant
Shri 0. N. Asthana Petitioner
*
Applicant in persen. Agvbeatetorthe Patitioner(s)
| Versus
Union of India Respondent s
Nona, Advocate for the Respondent(s)
CORAM :
¥

The Hon’ble Mr. Justice K. Madhava Reddy, Chairman.

The Hon’ble Mr. -

Kaushal Kumar, Member,

I.  Whether Reporters of local papers may be allowed to see the J udgement ?
2. To be referred to the Reporter or not ? 7/ =

3. Whether their Lordships wish to see the fair copy of the Judgement ? 7/ Vi

4, Whether to be circulated te all the Benches? N o

/l\ ‘ /("'“ A“;(,” [/B 5/ 90'(9,!

{ Kaushal Kuma;\ { K. Matthava R ddy )
Member Chairman

J

11th Deocembsr, 14337
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CENTRAL ADMINISTRAT IVE TR IBUNAL
PRINCIPAL BENCH
OELHI,

Date of Dgcisiop: 11.12.1987.

Regn. Mo. U.A. 1778/87.

shzi D.N. Asthana . eee Applicant
US.
Union of Ipdia von : Respondent.

CCRAMs Hon’ble Mr, Justice K., Madhava Reddy, chairman.

Hon'ble Mr, Kaushal Kumar, Member.

For the applicant: eee Applicant in person.
For the Reshondent eas None .
JUDGOENT
(delivered by Hon'ble Mr. Justice K.Madhava Reddy, Chairman).

The Central Bureau of Investigation apprehendeﬁ
the applicéﬂt for allegedly agcepting a bribe of fs. 150/= from
one Shri R. DeSaxena, Train Examine:i, Nerth ~Castern Railway,
Barauni on ?2.4.1977 at‘about “,00 p.m, Thereafter, his housg
was gearched with a view to assess his assets and also to recover
any other iﬁcriminating material. A case was registered on
26.4.1977 urder Sgetion 61(1)(a) of the Punjab Excise Act, 1914
and FIR No, 190/77 was issued. He was placed under suspensicn on
30.4.19%7. The Central B;reau of Investigation, however, closed
the case on 16;8.1977 and referred it tc the Railway Beard fer
departmental action and filed @ final report in the Court of Special
Judge, Delhi. Thereafter, the disciplinary proceedings were
initisteddnd the applicant was served with a charge-shest for

imposition of a majer penszlty vide Secretary, Rallway Board's Office

Memorandum dated 27.4.1978. Two charges weres framed against him,
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firetly that he demanded and accepted a sum of . 150/~ by way

of illegal gratificaticn from one Shri R.D, Saxena, Triin Examiner,
Samastipur Division, Nprth-Eastern Railway for showing him favour in
the matter of regularisatien ef his services as train eXaminer X8y
:émxmngx&;imxmzbémgéxfmmthxfxxxkkﬁzxmmxﬁux The second '-f,'hairge
was that the applicant failed +o send an intimation to the offica -
regarding purbhase of g Televisien set by his son Shri Arun Bahadur
Asthana. The applicant denied the charges and requested for an early
enguiry., At the enzuiry, several witnesSes werg examined and
decuments were marked in support of the charges, Copies of the
decuments were also furnished te the appiicant. The inguiry procesdings
wel's Clesed with the submission of written criefs by the Presenting
Officer and the applicant. The Inguiry Gffiger's repert dated

6.7.1986 excnerated the applicant of both the charges. The Secretary,
Railway Board, however, ﬁisagreeiné with the finding of the Inguiry
Officer in respect of charge No, 1 passed the impugned order of
dismigsal on 13.2,1986 effective from the date of its ésrviceg

In ccming té that conclusien, he noted ip particular that the bribe
‘money was recovered from #he person of the applicant, Aggriesved by

that order, the applicant preferred an appeal to the Riilway Bgard.

zfj; Shri M.L. Khanna, Member Staff, Railwsy Board dealt with the several
"

contentiens raised in the memeorandum of appeal and rejected the same
and confirmed the order of dismissal made by the Disciplinary Authority.
2. In this-application under Sacgion 19 of tha.Administratiue
Tribunals Act, 19€5, these proceedings are attscked on several greunds,
the first and foremcst being that neither the order of the Dicciplinry

duthority nor that of the Appellate Authority is a speaking erder, 4



mers Teading of these orders will show that this con‘ention is
untenable, The Disciplinary Authority has, no doubt, disagreed

with the finding of the Inquiry Officer. But he has given faaéons

for his dis§graement and for helding the charges proyed before

imposing the penalty of dismissal, The reascns recorded and ﬁha
operative porti;n of ?ha erder have ta—be read tegether, The'
Appslliste Authority a;sc qonsidered the evidence in suppert of the
charges and the propriety of imposing the panalty of dismissal from
service, The Appellate Autherity specifically dealt with e;ch

and every greund raised, _It has thus gone through ths evidencs and
Lecorded reasons how the evidence adduced established the charge

Nu. la | '

3. - The applicant who appeared in persen, houever, contends
that the evidence on record is not such as could be accepted as
sufficient ?o prove the charges, This Tribunal doef not sit as

an Appellate Ceurt. That apart, the amount alleged ly rsceivad as
illegal.gratification wgs recovered from the person of the applicant.
Though some of the witnesses have resiled from their earlier statements,
it was open te the Disciplinary Aurhority and the Appellate Autherity
tp consider the evidence on its own merits and accept either the

latybr statement or the earlier statemant teo Ee carrect. This

being not a c;se'of 'nc evidence' or a case of acting on ‘inadmnissible
evidence', we do not Lhink that in the face of a spesaking erder, ws
would be justified in reazpreciating the evidence and coming to a different
conclusion. This is nct'a.cese where evidence tc hold the charges
proved was not gone inte by the Disciplinary Authority er the Appellate

Authority. This contention, therefore, fails,



4, "It was next argued that the disciplinary proceedings

wers initiated by the Sgecretary, Railway Board and the penalty ef
) -and that '

dismigsal was imposed by him/ha wezs not dbmpatent to do se for the

reason that the applicant was appointed tu the Nprthern Rajlway and

his services were merely lent te the Railway Bosrd. If at 211 any
major penalty was sought tg be imposed, the borrewing department,
namely, Railway Bgard, should have consulted the Northern Railway

whers the applicant’s lien was still retained, If the Railway

Board was of the opinicn that penalty of dismissal was to be
impused, as envisaged by Rule 15 of the Railway Servants (Discipline

and Appral) Fules, 1968 it should have transmitted the preceedings

te the lending depar£m§nt, that is, the Northern Railua;, The
Railway Board, whiech gas the berrowing departmgnt, had no
jurisdictien tc inguire intc thése p?cceedings and impgsa the
penalty of dismissal. Rule 15 rgads as fcllows:—

¥15, Prgvision regarding Railway Servants lsnt to
State Governments, stc.-

(1) where the searvices of a Railway servant are
lent to any other Ministry or Department of
the Cgntral Government or to a State Government
or an authority subesrdinate theretoc er to a lecal
sr other authority (hereinafter in this rule
raferred tc as "the borrowing autherity"), the
borrowing autherity shall have the powers of the
authority competent tc pl:ice the Railway servant
under suspension for the purpese of placing him
under suspensien and of the disciplimary suthority
for the-purpose of conducting disciplinary
proceeding against himg
I

Provided that the berrewing authsrity shall
ferthwith inform the authority ubhich lent: the
services of the Railway servant (hersinafter in
thig rule referred to as “the lending autherity")
of the circumstances leading to the order of his
suspension or the commencement offhe disciplinury
proceeding, as the cass may be. N

(2) 1In the light of .the finding in tha
disciplinary proceedings ccnducted against the
Railway servant- )

(i) if the berrswing autiority is of the
opinion that any of the penalties spzcified in

clauses (i) te (iv) of -~ule 6 should be impesed
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on the Railway servant, it may, after censultatien with
the lending authority, mzke such orders on the case as it
deelis necessary} _ :

Provided tﬁat in the event ef a diffsrence of
epinion between ths borrewing authority and the
lending sutherity, the services of the Railway servant
“shall be replaced at the dispesal &f the lending autherity.

any of the penalties specified in clauses (v) tc (ix) ef
Rule 6 should be imposed on thes Railway servant, it shall

(ii) if the borrewing autherity is ef the epinien that

raeplace his services at the dispssal ef the lending autherity
and transmit te it the preceedings ef the inquiry and thereppen
the lending authsrity may, if it is the disciplinary autherity,

pass such orders thereen as it may deem necessary, er. if it
"is net the disciplinary authority, submit the case te the
disciplinary authority which shall pass such erders en the
case as it may deem necessary; '

Previded that befere paséing such erders, the
disciplinary autherity shall cemply with the prasvisiens ef
sub-rules (4) and (5) of Ruls 10."

5. It weuld be clear from a clese reading of the Rule that it
weuld apply-tn the cases whare thse services ef tho‘Railway servants

are len£ ts any ether Min;gpry;qr_pppartmgnt.aﬁ:the qantral Glysrnmeqﬁ

or ts & State Gevernment or an authority subordinate thersto or to a

' local or other authority., This Rule would have no application to the

case of a Railway servant like the applicant whoss services, after
being appointed te Northern Railway, were lent te the Railuway Bgard

and not tc any eother Ministry or‘Dspartment of the Central Government.

" Both the Railway Bgard and the Northern Railway are under the Railway

Ministry. In such a case Rule 15 which speaks of a borrowing authority
and a 1ending authority, cannot be invoked, In our opinion; the
Seﬁretary, Railuay Boa?dhmas competent to take disciplinary proceedings
and impose the penalty of dismissal, \

6.> It was next contended that the éppaal was submi@tsd

to the Rai%way Board and.tha-REilway Board consists of more than

one Members.As such Shri m.L. Khanna, Member Staff, Railway Board,

sitting singly was not competent to dispose of the appeal.  Any Such
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cantentiun qannotlbe countenanced in view of Ruls 19 of tha
Railway Servants (Discipline & Appeal) Rules, 1968 which
defines the'Appellate Authorities®. Reliance is placed Uﬁon
the Schedylé appéndad to the above-mentioned Rules in which

the Railway Board is described as an Appellate Authority in

B respect of non-gazetted Rallway servants in disciplinary

proceedings. To ascertain who the Appellate Authority envisaged
by the Rules i;, the S%hedula hag to be pead alongwith Rule 19, '
if‘ the aa_il@ay Board is ,described as the Apééllate Authority,
proviso (ii) to.Rulc 19(é) is automatically attradtgd. In view
of that provision mherg the Raiimay HBeoard is constituted as an
Appellate Authority, any Member of the §ailﬁay Bpard, gho hgs notv

1

made the arder appealed against_is compstent to disposse of the appsal

on behalf of the Railway Bgard, As the appeal lies toc the Railway
the '

Board, in view of/proviso to Rule 19(2), the powers of the Railuay

Board which is an Appallata-ﬂuthority, may be exercised by any

Member of the Railway Board who has not passed the order under

dppeal. The contention that the entire Railway Board should have

* considered the appeal is, therefore, rejected. The impugned order.

the '
was: passed by /competent Bppellate Authority,

7 Lastly, it was contended that the penalty imposed was

out of all proportion "to the gravity of the charges and that it was
discriminatory inasmuch as some other Railway servants charged with
having'receiueq illegal gratification Meré let off with a minor
aenaliy. The applicant has quoted a few cases. The case of one
shri Babu Lal wheo was held guilty of having dem;nded and accepted
illegal gratification of Rs, 50/~ was visited with the penalty of

withholding of two incZements . by the Railway Board. One
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Ore. H.N, Mathur, ADMO, Northern Railway, similarly caught while
he was accepting illegal'gratificatiqn from a mpatient was merely
s e éé&’%”"m
cautioned not to commitfact in future,. Ona Shri Vasudeva,
Exhibition Officer, Railuay Board, booked by the C.B.I. in
September, 1979 for cheating and against whom major psnalty
proceedings were recommended is said to have been later charge--

shegted for minor penalty and that ended with a warning. It is

unnecessary for us to ge into the quest ion whether the persons

concerned were let off with minor punishments. Each case of

misconduct has to be decided on its own Facts and circumstances.
Wg would, however, Feei that a person proved to be guilty of
receiving illegal gratification does not deserve to be retained in
. . . ) \ ‘
service, It_iS, thgrefora, unnecessary for us to go into the
merits of each of the césas raferred to by tha applicant, The
fact that somz were lst 9?? with a lightar punishment is no
ground to retain a Railway servant in service who has_been found
guilty of receiving illegallgratificatiun. in any event, wach
disciplinary pjoceediﬁg has to be adjudged on the facts and
circumstances of that case. That order cannot be attacked on the
ground thal in some other case another officer has been let off
lightly. Tha impugned order daes not suffer from any vice of
discrimination, On the factes and circumstances of Fhia casg, We

are unable to hold that the order of dismissal is wholly disproporticnate

to the charges lsvellaed and held proved against the applicant
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s® as to warrant interfersnce by this Troibunal.

8. In tha result, we find no merit in this applications

it is accordingly rejectad. Thare will be no erdsr as to costs,

I =i/ 87 —7
(KAUSHAL KUMAR ) (K .MADHAVY REDDY }
fembear, A Chairnan.

11t0 Decsimbar, 1937,



