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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI \’7/
O.A. No. 174%/87 :
T.A. No. . 199

DATE OF DECISION 102, 1992

Shri Virendsr Kumar _Petitiongk Applicant

Shri G.D, Bhandari Advocate for the Bﬁtbtlﬁﬁﬂm)( Appli cant
Versus ' '

Inspector General of Prisen '~ Respondent.

At Anocher 4

Shri B.R, Prashar Advocate for the Respondent(s)

The Hon’ble Mr. P.K, Kartha, Vice-Chairman (Judl,)

~ The Hon’ble Mr.  B.N, Dhoundiyal, Administrative Member,

1

2.
3.
4

Whether Reportérs of local papers may be allowed to see the Judgement ? y/cc

To be referred to the Reporter or not ? Yos
Whether their Lordships wish to see the fair copy of the Judgement ? ( i
Whether it needs to be circulated to other Benches of the Tribunal ?

(Judgement of the Bench delivered by Hen'blae
Mr, P.K, Kartha, Vice-Chairman)

The sheort peint for cénsidaratign is uhather the
tearmination ef sarvicss of thg appIICant‘by'the impugned .
order dated 19,6,1887 is legally sustainable,

2. The applicant was éppointed as Jail Warder in
the Central Jail, Tihar; on 22.9,71982, It was in the
nature of a TSQUI&T appointment; though it»uas.t;mporary‘
and liable to be terminated at any time by one month's
notice given by either cside, .Tha aﬁplicant was to be

on trial for a peried of tua.yaafs from the date of his

appaintment, Failure to complete the peried of trial
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to the satisfaction of the cempetent autherity, waulé\_
rendef\him liable to be dischargad frem ssrvice withsut
noticae, |

Je 'Thq applicant has stated that he went on l1save

on medical gfﬁuﬁds on 21,4,1987, He recovsred from his
illnags and submitted his appliegtiqﬂ aleng with medical
certi?icatg for ragularis%tion of his leave on 4,6, 1987,
His sarv;cas uarg{ howevar, términated an 19.6,1987; The -
%pplicant hag stateﬂ“that the sgruicss of another Wardar,
Shri Jai Narayan, uwhose ser&icés had alsé been terminated
similarly, had‘bsmn-réinstatad.

4 _ The raspendents have stated in their counterw

affidavit that the applicant wilfully absented himsslf

frem duty uith@ut any pri@r intimati@n wem,fyo 21,4,1987,
No applipati@n Was received Fram\himxfnr thelgrant_éf
laave,

5. We have carefully-ganm through the records afitha
case and have considered the rivallcentantiens. The
impugned erder of tarminatian was issued pursuant - -te

the provisions of sub-ruls(1) of Rule 5 of the C,C,5.

(Temperary Service) Rules, 1965, The impugned order

pertained to six Warders, including the applicant and
Shri Jai Narayan, The respondents have net centroverted
the versien of the applicant that Shri Jai Narayan has

haen taken back in service, It is by nou well settled
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~ that the mare form of XMEX¥R the order is net sufficient
to hold that the order of termination is an order
simplicite;, and that in the precess of judiciél revisu,
tha Foundation of the order simpliciter cen be gone into.
The apparsnt innecuous erder would be linked Qith the
stigma if the link is not far to seek and the respénﬁants
have \disclosad mhatrachally vers the~gro§nds for making

7the order, If the innocusus mrdsr’is grounded upon
features which Ca§t stigma aéainst the aF?ected officer,
‘he is éntitled te defend himself in a proceeding provided
'unmgp the rules applicable to him (vide Harpal Singh Vs,
tate of U,2, and Anathar,.A.T;R. 1988 (1) S.E;‘77;‘and-
Anoep Jaisual v@,'GGQt. of India & Ancthsr, 1984 (2) SCC.
359 ),

6; In a Tacent casze of Dr.(ﬁrs.) Sumati P, éhere

Ve, Unien of India.& Others, 1989 (1) SCALE 962 at 564,
the Supreme Court obsérved as follous:~

n - We must emphasisae that in the relationship
of master and sarvant therm is a moral obligation
to act fairly, An informal, if not formal;
given-and-take, on ths assessment of work of the
employes should be there, The employes should
be nade avare of the defect in his wark and
deficisncy in his performance,. Defacts or
deficiencias, indifference or indiscretion may
be uith the employee by inadvertance and not by
incapacity te weork, Timely communication of the
assessmeant of work in such cases may put the
emoloyese en the right track, Uithout any such
comnunication, in eur opinion, it would be
arbitrary to give a meovement order to the
smploy ee on the ground of unsuitability",

T In the instant case, the terminatiop of the ssrvices

6? the applicant witheut telling him in-advance in writing
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that his werk and perfermance was not up te the mark,
is.not legally sustainable, The tarminatimn'is in
essencs dum te the alleged miscnndﬁ¢t on the part of the
applicant in»thé_porfarmance of his.ﬂﬁtics. in such-a
casa,'thalmare apprapriate course for fhe rasﬁondeﬂts to
adopt was tq iniﬁiata disciplinary precaédinés against
the applicantmunder the rslevant ruies-and net to shert-
eircuit the inguiry By inugking the pouer under Rule 5(1)
oF;tha C.C.S.(Tamperéry Sarvic;) Rules, 1965, DOuring
sﬁch an inquiry, the applicagt Will be enﬁitled to hava

a reasonable oppertunity to def@nd‘himsélf against the
charge of misconduct, The applicant in the instant,caéa
has been daeprived of that mpﬁertuniﬁy. In view of this,
the impugned erder of termination cannot be censtrued te
be an order of termination simplicitir.anﬂ on that grnugd,
ié is not legallyAsustainable.

6. Ths‘ihpugned mfdéf is not Sustainabla in lau on
ancther ground, naﬁely,.that in the cgse of a similar
pé;son vhosea saryiégs vars terminated, he»uas rainstaﬁad
(Shri Jai Narayan). In the case of the Genaral Manager,
Govaernmant Branch Press and Another Vs, D,B, Balliaopa,
1979 scC (L&S) 39, the Suprems Court h;s held that if the

services of a temporary Govaernment gervant are terminated
\

arbitrarily, and not on the ground eof his unsuitability,
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unsatisfactory conduct or the like uwhich would put him

in a class apart from his juniors in.the Salg seryice,

a guestien of unfair discrimination mayvgrise,notuithstanding
the fact that in términating his sa;vices, the appeiqt;ng
authority uas purporting te act in accordénceruifh the
terms of the empleyment,

7. Tha learnsd gounsel for the respondents dreQ eur
atteﬁtion te Section 54 of the Prisons Act, 1894, ;hidW

reads e folloussa

%

"(1) Every Jailer or of“icer of a prison subordl-
nate to him wheo shall be guilty of any
violation of duty or wilful bresach or neglect
of any rule or regulation or lawful order
mzde by campetent autherity, or who shall
withdraw from the duties of his office
without parmissisn or without having given
previous notice in writing of his intention
for the periocd of two months, or who shall
wilfully over-stay any lsave granted to him,
or who shall engage without authorlty in any
employment other than his prison-duty, or
who shall be guilty of cowardice shall be
liable, on conviction before a Magistrate,
to fine not exceeding tuo hundred rupees,
or to imprisonment for a periocd not
exteeding three months, or to beth,

(2) Wo persgn shall undsr this section be
punished twice for the same of fance,"

8. In our opinion, the aforesaid provision is not

relmevant to the facts and circumstancms of the instant

case, \

g. We, thersforae, éeh aside gnd quash the impugneasd

order of termination dated 59.6.1987 and direct the

raspondents to rainstati the applicant as Warder, He
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will also be entitled to arrears aof nay and allewancas

From 19,6, 1987, to the date of his reinstatement, The
rFspmndents shall comply with the above directions within

a period of three months from the date of communication

of this erdsr,

10; . Ue make it clear that after rsinstating'fhe
asplicant, the respondents uill be at liberty to taks

any aporopriate action against‘him for any aci aof miscenduct,
in accordance with law, if so advised, The parties will

bear their own costs,
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I ey [L(‘
(8.N, Dhaundiyal} (P.K. harthg)

Administrative Member ViceeChairman(Judl, )



