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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEWDELHI

O.A. No. 1749/87 iqq
T.A. No.

DATE OF DECISION 10*2.1992

3hri. Virendar. Kumar Applicant

Shri G.D. Bhandari Advocate for theApplicant
Versus

Inspector Genaral of Prison Respondent
and Anothsr

Shri 8,R> Prashar Advocate for the Respondent(s)

•

CORAM

The Hon'ble Mr. P.K, Kartha, Vic a-Chairman (3udl,)

The Hon'ble Mr. B.N, Dhoundiyal, Administrativ/a Member*

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? V&l)
3. Whether their Lordships wish to see the fair copy of the Judgement ? /
4. Whether it needs to be circulated to other Benches of the Tribunal ? I

(Judgement £3f the Bsnch delivarsd by Han*bl«
Mr, P«K, Kartha» Vi ce-Chai rman)

Tha short point for considaration ia uhather the

tarmination of ssruicas of the applicant by the impugned

order dated 19, 6,1907 is legally sustainable#

2. The applicant was appointed as Dail Warder in

the Central 3ail» Tihar, on 22.9,T9B2, It was in the

nature of a regular appointmsnt, though it was temporary

and liable to be terminatad at any time by one month's

notice given by either side. The applicant uas to be

on trial for a period of tu) o years from th o date of his

appointment. Failure to complete tha period of trial
•
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te the satisfaction of th® competent authority, would

render' him liable to ba diachargad frem sarvice uitheut

n o ti c 8,

3. Th« applicant has stated that he usnt an laaue

on medical grounds sn 21,4,1957. H® racQVBvei from his
/

illnssa and submitted his application along uith medical

certificate for r 09ulari sation of his leaue on 4. 6.1987.

His ssr\/icas uer®, hQweuar, terminated pn 19. 5.1987. The

applicant has stated that the services of another Uardar,

Shri 3ai Narayan, uheso ssruicss had also bean tsrminated

similarly, had bs®n rMnstatsd*

4. The raspondents have stated in thsir cQunter-

affiriavit that the applicant wilfully absented himself

fram duty without any pri©r intimatian u.e.f, 21,4. 1987,

N© application was recaived from him for the grant Bf

l®3va,

5. Wa have carefully gsna through the racards of' the

Case and have considered the rival cententiens. The

impugnsd order ©f terrainatien uas issued pursuant-te

ths provisions of sub-rul8(1) of Rule 5 0f the C^C.So

(Temperary Ssruice) Rules, 1965. The impugnsd order • '

pertained tcD six Uarders, including the applicant and

Shri 3ai Narayan, The respondents have net contr over ted

the version of the applicant that Shri 3ai Narayan has

b.aen taken back in service. It is by nau well settled
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that tha roars form of mf>^^ ths order is not sufficient

to hold that the order of termination is an order

simpli cd t ®r, and that in the process of judicial revieu,

tha foundation of the order simpli ci tar csn be gone into.

The apparent innocuous order would be linked with the

stigma if the link ia not far to seek and the respondsnt.s

have \di5clos9d what actually were the-grounds for making

the order. If the innocueus order is grounded upon

features which cast stigma against the affected officer,

•he is ^entitled te defaacl himself in a proceeding prouided

' under the rules applicable t© him (v/ide Harpal Singh Us,

Stste of U.P. and Another, . A, T. R. 1988 ( 1 ) S.C, '??; and

Anoop Daiawal Ws. Govt. of India & Anathsr, 1984 (2) SCC

369).

6, In a recent case of Dr. (Pirs, ) Sumati P. Shere

Ms, Union of India & Others, 1909 (l) SCALE 963 at 964,

the Suprame Court observed as follaws;-

" iJe must smphasisa that in tha relationship
of master and sarv/ant there is a moral obligation
to act fairly. An informal, if not formal;
givan~and-take, on ths assessmrant of work of the
amployaa should be there. The employee should
be made aw are of the defect in his work and
deficiency in his performance,- Oefacts or
dgficienci9s, indifference or indiscretion may
be with the employes by inadvertance and not by
incapacity te work. Timely communication of the
assessment of work in su'ch cases may put the
smoloyae on the right track, IJithout any such
communic,ation, in eur opinion, it would be
arbitrary to giwa a mouemont order to the
amployee on the ground of unsuitability

7, In tha instant case, the termination of the services

of the applicant without telling him in-advance in writing
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that his uork and performance uas not up ts the mark,

is not legally sustainablo. The tarmination is in

sssenca duo to the alleged misconduct on the part of the

applicant in th® perfermanc® of his duti«s« In such a

Case, th® more appropriate course for the respondents to

adopt Uas to initiate disciplinary proceedings against
' ' f

the applicant .under the rslevant rules and net tc short-

eircuit the inquiry by invoking the p©uer under Rule 5(1)

of tha C* C, S, (Tsmperary Ssrvice) Rules, 1955. During

such an inquiry, the applicant uiill be entitled to hav/s

a reasonable opportunity to defend himself against the

charge of misconduct. The applicant in the instant case

has been deprived of that sppertunity. In vieuj of this,

the impugned order of temoination cannot ba construed to

be an order of termination sifnplicit«r an,d on that ground,

it is not legally sustainabl#,

6, The impugned order is not sustainable in lau on

another ground, namely, that in ths case of a similar
I

person whose services were terminated, he uas reinstated

(Shri Dai Narayan), In tha case of the General Manager,

Govarnment Branch Press and Another Us, D. B, Balliappa,

1979 see (L&S) 39, the Supreme Court has hald that if the

services of a temporary Govsmment servant are terminatsd
s

arbitrarily, and not on the ground of his unsuitability,
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unsatisfactory conduct or ths lika uhich uould put him

in a class apart from his juniors in tha same service,

a question of unfair discrimination may ari se,notwith standing

the fact that in terininating his ssrwicssi the appeinting

authority uas purporting to act in accordance uith the

terms of the empleymsnt*

Tha learnsd CDunsel far the respondents drau (sur

attention to Section 54 of the Prisons Act, 1894, uhich

reads as follous:-

%

"C) Ev/ery Jailor or of^-icer of a prison subordi
nate to him who shall be guilty of any
violation of duty or uilful breach or neglect
of any rulig or regulation or lauful ordar
ragda by campetsnt authority, or who shall
yithdrau from the duties of his office
without parmission or without having given
pra.v/ious notice in writing of his intention
for the psriod of two months, or who shall
wilfully over-sbay any leave, granted to him,
or who shall gngaga without authority in any
employment other than his prison-duty, or
who shall ba guilty of cowardice shall be
liable, on conviction before a flsgistrate,
to fine not exceeding two hundred rupees,
or to imprisonmsnt for a period not
excseding three months,- or to both,

(2) No persejn shall under this section be
punished twice for tha same offance,"

8. In our opinion, the aforesaid provision is not

relevant to th© facts and circurastancos of the instant

C 3 S

9. We, therefore, set aside and quash the imougned

orier of termination dated 19, 6. 1987 and direct the

respondents to reinstate the applicant as Uardar, He
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uill also ba sntitled to arrears af oay and allouancee

from 15, 6, 19 B7,_ to the dat® of his r sin.stateraent. The

respondsnts shall comply ui th tha above directions uithin
N

a period of threa months from tha elats of communication

of this order,

ID. Ue make it clsar that aftar reinstating the

aDplicant, the respondants will b« at liberty to take

any appropriate action against him for any act of misconduct,

in accordance ui th lau, if so advised. The parties uill

bear their oun costs.

\.M. cihA-. 1/
(B.N, Qhoundiyal;

Administrative nembar

C2a

(P,K. Kart
\)i ce- Chair m'an

o.

la)
3udl,)


