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CENTRAL ADMINISTRATIVE THIBUNAL
PRINCIPAL BENCH:
NEW DELHI,

Gufo 4 7. . DATE OF DECISION: 22.4,1993,
Neelam Sharma, eee Petitioner,
Versus
Union of India
through
Secrastary, !

Administration snd
General, Planning Commission,
New Delhi, eee . Hespondent,

CORAM:

THE HON'BLE MR, JUSTICE V,S, MALIMATH, CHAIRMAN,
THE HON'BLE MR, B.M, DHOUNDIYAL, MEMBER(A).

For the Petitiomer, eee Shri 3.M. Garg,
Counsel,
For the Respondent, ese Shri P.F. Khdrana,
. ) Cbunsel.

"JUDGEMENT (ORAL)

(By Hon'ble Mr, Justice V.5. Malimath,
Chairman

This petition is by Smt. Neelam Sharma in which
she has challenged the Qalidity of the proviso to Column. 11
of the schedule to the Planning Commission, Programme
Evaluation Crganisstion (Computer Unit) (Non-Secretariat
Posts) Recruitment Rules, 1979 pertaining to the post of
Programmer in so far as it fixes the dats as 14,8,1972 and
for other conseguential benefits, The petiticner joined
service in the Computer Service Division of the Programme
Eumiuation Organisaticn in the Plenning Commission as Machine
Operator on 1,7,1965, In due courss, she\uas promoted as
Macﬁire Dper;tor-ﬁrade-l on 1%.8.1971; Shé was further
promected as Conseole Upérator an 14.&;1977. Ve are concernsd
in this case with the statutory prbvisions governing promotion

to the cedre of Programmer fer which the Féeder_cadre is ths



e o

3

i%i)

Console Cperator, The statutory rules of the depertment in

"the year 1966 prescribed for Consqle Cperater the qualification

of a degree vith Statistics, Mathematics, Science or Econo&ics
of & recognised university, For the post of Programmer, the
1966 rules prescribed that Conscle Operstor with three yesrs'
service is eligiblé, The petitioner is a Graduate in economics
from a recegnised university, It is, therefore, clesr that
unda£ the 1966 rules she had the eligibility for appointment as
Console Cperstor, The pétiticner was not'prémoted as Lonsole
Operstor whan the 1966 rules uer; in force. .The 1966 rules
were replaced by the 1972 rules which were notified under

Notificetion deted 14.8.1972 made under the. proviso to Article
309 of the Constitution, The 1972 rules did not brimg asbout

" any substantial change:so far as the qualification for Consols

Operater and Programmer is concerned. The rules were further
amended under the proviso to Article 309 by the Notificatien
dated 29,1,1979, By the said amendment substantial changes
were brought about.in regard to the qualificaticns feor the
post of Prbgrammar. The new prescription is that the promotion
cen be made from the cadre of Lonscle Uper:tors/Seniof'éuper-
visors who possessed s dggree with Stetistics or mathamatics'
or Operations Eésearch,o£ Computer Sciencs with five years’
service in the grade rendered after appointment thereto an a
rTegular basis, ",_7sz this is”added a proviso’ which
reads‘as follows:

BErovided that the above mentioned sducaticnsl
qualifications will not be insisted upon in
respect of Console Operators/Senior Supervisors
who weTe in position on%14,8,1972 i,e. prier to
the promulgation of thesse rules",

The ﬁrincipal grievance of the petitioner is that sxempting

Console Opsrators that were in position on 14,8,1972 is

‘N/discrimiNatofy and violative of Article 14 of the Constitution,
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2. The contention of the learnsd counsel for the petitioner
is that the higher qualificsticns having been prescribed for

eligibility for promotion to the cadre of Programmers, for

the first time by the 1979 rules the intention of rule making
was

' authority when it engrafted the provisoftc:alleviate the

hardship‘caused by the pfescription of the higher qualifications
for promotien_to thaAppstlof Programmer, That being the
ocbjective of the proviso, it is ccntended’that all thoss who
vere in positicn on thg date of the amsndment in the ysar 1979
should have been exempted from the new presbription of
educational dualificétionslfor the pes t of Progrsmmer and that
restricting the-relier to those who were in position on 14,.8,197C
is discriminatory and violative of Article 14 of the Constitqtibr
We shall, therefore, examine if the charge of discrimination

is sbstainable. |

3. The very language of the provise makes it clesr that it

" is intended for the bepefit of thoss who were in position as

Console Opersters/Senior Supérvisors on 14,8.1972. In other yord

_:the: requirement:. of higher qualifics tion for the post of

Programmer is taken away in respect of those who were in

position in the feeder cadre on 14,8,1972, The date fixed under

" the proviso is the dste on which the new rules csme into force

~

in thes year 1972, It is necessary to point out that the 1579
rules are tﬁe'amendment rules which have brocught about the
amendment to the 1972 rules, The qualifications for the post
of Prograhmar prescribed by th9.1979 rules were substituted for
those preScribed by the 1972 rules, Thus, the effect of the
prescription by the'amendment in the year 1979 is to prescribe
the higher qualificatioﬁs with effaect from the date en which

the 1972 rules came into force, That is the clsar effect of

the substitution that was brought about by the 1979 rules., It

)
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is having regard to this situation @ proviso was sngrafted
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saying that the educational qualifications prescribed by the
1979 rules shall not be insisted upon in respect of promotion
- of Conscle Operators and Senior Supsrvisors who were in
position on 14,8,1972, As the amendment msde in the yesar 1979
‘had effect from 14.8.1972, the rule making authority obvieusly
felt that relisf should be given to those who Qere in position
a8 Lonsole Operators/Senior Supervisors on 14,8,1972, the dste
on which the new prescription came ihto ferce, Tﬁa obvious
resson is. that the Censcle Cperaters/Senior Suparvisers7sgre in
positimn on 14,8,1972 had just oxpactationlthat they would earn
promotioen to the cadre of Programmer on the basis of the queli-
fications they possessed which just sxpectation stood affected
by the prescription of higher qualifications by the amsndment of
1979 rules, The rule making sutherity, theref@ra, thought it
proper to respacngsst expectation of these wuho were in positien
on 14,8.1972 and to grant them relisf to that extaent, That is
the reason the date 14,8,1972 has been chesen for the purpose
of exempting the prescription of higher qualifim tions introduced
by the 1979 rulés in respect of those who were already in
position on tha ralevant date‘i 6. 14,8,1972, This, in our
.plnlﬂn, cnnnet be ragarded as chaos1ng an irrelsvant dete which
with the object

has no nexus/sought to be achieved, It is, therefore, not

- possible to accede to the cdntention of the learned gounsel
for the petitiom r that the date 14.8,1972 is arbitrary and,
therefore, liable teo be struck down as offending Article
14 of the Cmnstitution.» |

4, There is ancther resson why relief as cleimed by the
petitioner is not possible to be granted in.this case, If, as

contended by the petitiorer, the date 14,8.1972 is arbitrsry, the

entiraxprovisionA will have to bes struck douwn as offending

o/ ATticle 14 of the Constitution as the date by itself is not
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seversble from fhé prouiaion;slt is a well recognised
principle that if the offendingAbcrtion of the statutory
provision is not séverable, the entife provision has to
be struck down, If.the entire provision is struck down,
it would net bring any advantage se¢ far as the petitioner.
is concerned, Ue Say so because the petitioner does not
possess the mein educational Qualification prescribed for
the post of Programmer, The main qualificstion, as already
stated, is a degree with Statistics or Mathematics or
Operations Research or Computer Science, The petitiorer
does not poésess any one of these qualifications, Hence,
the petitiorer will not get any relief, It is an academic
gxercise sc far as the petitioner's case is concerned, This
is another ground for declining relisf to the petitiormer,

S5, For the reasors stated above, this petition fails

and is accardingly dismissed, No costs,
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