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(Annexure ‘A'). As the questions raised in both_'theée

PPy

\ [E
SH. S. BANDOPADHYAY . ..,.

VERSUS

UNION OF INDIA & ORS.

0.A.NO. '1737/87. - : -

SH. V.K. VERMA & ORS.  ..... -

'VERSUS

UNION OF INDIA & ORS. - .

CORAM: —
THE HON'BLE MR. T.S. OBEROI, MEMBER(J).

THE HON'BLE MR. P.C. JAIN, MEMBER(A) -

COUNSEL FOR THE APPLICANTS SH. P.P. KHURANA -

o

COUNSEL FOR THE RESPONDENTS :

JUDGEMENT
(of the Bench delivered by Hon'ble Mr. T. S Ober01

.

In both these 0.As., the. appiicants

iﬁherei

on their representations 'regarding their? seniority
Associate Town §& Country"Planners le'tﬁe Town & Country,
Planning Organisation, and thereby not giving . them the%f

positions as due to them, in the Seniority.List-as oh 1.7.1985

O.As. are similar, fhey are.beiﬁg disﬁosed of by a common:T‘
judgement.
2. . Their. case briefly is that Applicantf,Ng;if:;g‘
0.A.No.1737/57 joined the'.said‘orgénisgtipn'nas -Plgﬁping

Assistant through U.P.S.C. on 4.11.1963.." He was promoted




as Assistant Architect w.e.f. 28.3;1967;7ahd é§b§i££ea>g§1
Assistant Town & Countfy‘?lénner (on adhécfbasis) Q;éfﬁfi
18.7.1970.aﬁd on regular basis w.e.f. 28.3.1972. :Aégiicaﬁgfki
ﬁo.z ?n the same 0.A., joiped_that organisatibn as Agsistang
Architect on 22.9.1967, against a permanent pOsﬁ,.while tﬁe 
only applicénﬁ in O:A,No.1736/87~ jpined.:és ‘a.‘Réséaﬁ;h;
Assistant on 14.7.1966, th?qqgh U.P.S.C., was pfomoted asé?E;
Assistant Town & Country Plénner w.e}f: 6.11.1973, aﬂd’asﬁ
Associate Town & Country Plgnnef, Qh adhoec basis, ﬁ;éﬁf;*g
30.1.1979, Aécording to, the Recruitment Rules of 1964.
(Annexufe 'B'); both Assistant Town & Céuntry‘Plannérs aﬁdn "?

. Assistant Architects,‘formed the‘feeder posts for promotion

upto 50%, for the post of Associate Town and- CopntryA'

Planner. Thus, fhe three applicants in thes% O;Ag; became»
eligible for - promotion as Associate Town & Counfrvalanhef,
w.e.f. 28.3.1972, 92.9.1972 and 6.11.1978, xl*e‘spéctively:..'.;
While Applicant No.l & 2 were b;omoted, as sﬁch,”qn:édpéq; 
basis, w.e.f. 3,11.19%3, vide ordé; Aﬁnexure%'B',‘Appliggég;
'No.3, was promoted in thé same post, on adhoé basis;;w;e:ffy
30.1.1979. Their contention is that they-ﬁad also:acquir¢q  ,Tf
the requisite qualification in Town and Country Planning; as
per Recruitment Rules, 1564, in the meantime, but wére kept
as Associate Town & Country Plannersf_on adhoc basis;‘forx
- unduly 1long period, and were mnot appointed as guch, on’
regular Dbasis, earlier, when due, aithough there were
vacancies in the gfade qf Associate T & CPs., failing in the

50% promotion quota for the posts, while, on the other hand,

50% quota for direct appointéés, was filled in, well in



iy

time, in 1968. . Thus, according' to 'applicants, 'thoughgﬂa

there was no impediment in the way of applicants’ promotiqni,,fl

as Associate Town & Country Planners, “ on regular 'basisgff

L 4

by way of any writ petition cr .any  diéputé -regafding;f

finalisation of any seniority 1ist etc. 'béing »pending;

yet fhe respondents did nof hold +the D.ﬁ.C.f froal 1968?;1:
to 1976, and thus kept the applicants on so-called Adhéc
basis 6n posts, which were régular and .exisfihg and nd:;
fprtuitous or temporary.‘ By so doing, the respondentsz:
allowed officers not eligible for béing consideféd%féfiﬂ:
a long period to acquire senior plaées, and getting *in,4{
againsf thé quota. The-,fespondents'.tﬁué afbitréfil&??;.
allowed the senior positions to direct recruits‘aﬁd fixed

them in slots kept vacant, although because of non-observance

of the quota system over a number of years, rota had -

~

failed. This, 'aqcording to the applicanté, resultedl7
in the applicants contihuing to work on adhoc basis tilLf;y

6.1.1984, when they were regularised,. vide order dated :

98.1.1984 (Annexure 'E' to paperbook in < OA . 1737/87), .

inspite of their Thaving worked continuous}y, wifhout~
any break, since = November 1973, nbtwithstanding',that
they had drawn regular increments during all this péripd,
till they reached the maximum of the scale in 1983; though ‘
still adhoc. The dpplicants fﬁrther contended that this

! . .
policy of adhocism was against the instructions of

Department of Personnel & Administrative Reforms, according

Whe
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to be extended’ for a period of 'furtheff‘six” months;v,in,  

to which ahoc appointments could be made for six months,:

, oo
the maximum.

i
‘e

3. ~ ApplicantsNo.1 & 2 in 0.A.No.1737/87 are aggrieved . '

in the case,:from anofher.aspéct also. ATheir coﬁténtibq' 
is that while'the Recruitment Rulés of 1964, framéd ﬁnder
the Proviso 'h; Article 309 of the Constitufion of Indié,:
to regdlate the method of recruitment +to Class-I and"
Class-I1 posts in the ToWn-& Count?y Planning Orgénisation,‘

did not envisage any tilt in favour of persons with. Town

& Country Pianning qualifications, there was a deliberate'
attempt to give. an edge 'to As;istant .Town & Country -‘%f
Planners in the matter of promotion, and inspite of pgotests

from Assistant Architects and assurance that Assistapt,:
Architects and Asstt. Planner, with Town & Country P;anning’

qualifications (later 'called as Assistant Town & Cduntry]: 

Planners) will be on equal footing, w.e.f. 1.1.1966 -thef.

post of Assistant Town & Country Planner was made Class-

I, and officers having those qualifications were up-graded, “;%

and, to the detriment of Assistant Architects and in
violation of the Recruitment Rules, 1964, those who acquired
the above qualifications subsequently, were also promoted
to this Class-=I post. This discrimination further per-
petuated in the Recruitment Rules effective: from 28;ﬁr1915,

wherein only 20% quota of'prombtion vacancies Qf Associate

T.C.Ps. - =+ fixed for Assistant Architects and that,

too, for persons with 8 years of regular service as Asstt.




"Architect, whereas 80% quota was earﬁdrkedQ fdf]ﬂAssistant
T.C.Ps., for whom only 5 years servicef 'v'ir.ll',the,vgrédefﬁ}_was

f
’

stipulated. This, according to applipa?ts#;fuptpef’@dfféd

their'chances*of'promotion. ‘In'nutshéllfrtﬁe"applicants
in OA. 1737/87 and 1736/87 - prayed that their promotion;f

‘as Associate T&C.Ps. w.e.f. 3.11.1973, énd ,30.1;1979ﬁ;@

respectively, on adhoc basis, for a: period of 3 months;ﬁl :
which continued till 6.11.19841 when it wés reguiériséd{

‘e

.be taken as having been regularly made,"w.é.f,.%the,hresf

pective dates i.e. 3.11.1973 and -30.1.1979 and- their "

placement shown accordingly, in the 'Seniority List;;:gs”; :

on 1.7.1985. -

4. The applicants' claim ha’s _been opposed. by the

respondents, 1in the counter filed by them, to 'whiqh;;t

I3

rejoinder has also been filed,  in each case. - In- OAf?f‘

1737/87, out of private respondents, only Respondent o

No.3 had also filed counter, at a 1ater-étage, éﬁ a Misc{ =
_Petition, moved and allowed for the purpose; "Wé" ﬁgvéé
also heard the learned counsel for the Ir)art'iesT
3. The learned counsel fo? the applicaﬁts: pl.eaded»*~
that the appiicants in OA 1737/87 had been continuously’
working as Associate Town & Country Planners, from 3.11.1973,
\per :

though as/order Annexure 'B' to the OA, they were promoted
initially for a period of three months, which ,continue@'
till 6.1.1984, when they wére regularised as per Annexure
'E', ‘and this continued—-working,‘ thqugﬁ on adhoc basis,

Rew
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should result in counting/the entire period towards their- '

service as Associate Town & Country_Planners;.pertieulaniy:
es their selection on 3.11.1973 wae-.throuén‘a;:éeleettenz;A
Committee appointed.for the-purPOSe; The‘ﬁeanneepequneeli

for the 'applicante pleaded tnat mere expreseion. asj el

}

'ad hoc' does net make an appointment as ad hoc, and.

* with ' ‘ -Lsubsequéntly;'*lf

that / regular -appeintment in accordance with the ruleik'
the seniority is to be reckoned. from the date of ad hoc
appointment. 'He. further pleaded that continued ad hec
appointment over a number of years is no bar to promotion
to the next higher grade and ad hoc appointments continued
over a number of years are to be treated as regular appoint—
ments for the purpose of counting of certain numpef -ofp
years of service in the feeder cadre. The 1earned/counse1
further pointed out that the vacancies npto 1975_in4the

’

pest of Associate Town and Country Planners when ntne
amended rules came into force shouln be governed-'by_.the:
Recruitment Rules of 1964, which put the Aesistant Arehitecﬁyni
and the Assistant Town and Countrp Plenners, et equaI.
footing,  but this has not been done 1in the present case,

which has resulted in a deleterious effect to the

applicants, in the matter of their seniority in the post

of Assistant Town & Country Planner. Similar arguments were addressed-

in OA-1736/87. o :

6. The plea of the learned counsel of the respondents
on the other hand, was that, in fact, in the present
OA, the applicant's gfievance relates: to as far back

as 1973, as it originated from the order-dated 3.11.1913
A - R

—
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by which the appllcants were promoted lon', ad 'hoc ba31s
for a perlod <3f three months. But- they d1d rot aglta
Lhefore a legal forum, +111 flllng of'these OAS ok

at any. time thereafter about the - sameieo muchrsio that, 'Hlerew

[
L 4

was a seniority 1list also, as on 1.8.1978, -which-uw‘es-.-ciul-iy;‘.i{{:"
circulated and in whieh the ‘positien of Respendent'rNotéé"
_has been shown at Sl.No;14 whereas that of .applieeﬂt%jy
No.1 & 2 in OA No.1737/87 is at Sl.Nos. 17 & 8. But
no agitation has  been e}tpreSSed by .the .applicantsf‘wi}th";""
regard to the same at any time. : It is well knewn th‘at
estetlished positions in the seniority should not 'b.e‘}
disturbed at belated stages so as to unsettle the set‘tlec'i;:: i
things, as has been held in P.S. Sadashiv Swamy Vs. State
of Tamil Nadu (AIR 1974 SC. 227). .Tt1e learned /c;,ounse'l_-- “
for the respondents pointed out that the present OA
is also not maintainable as plural reliefs haye been
claimed 1in the same, besides, the applicants hax/re.-nlot:'_-:_':- A'
filed independent OAs rather have come in a single“'app'l_i—_fc:
cation jointly. The learned counsel for the vrespondente;
also.'pointed out .that the respondents were within their“:-:l'
competence to amend the recruitment rules, so as to suit‘
the exigencies of service. In this connection, he /cited,'
the judgement of the Supreme Court in the case of State
of Jammu and Kashmir Vs. Triloki Nath Khosha and Others|
(1974(1) SLR 536). The learned counsel for the respondents
further pointed out that the recruitment rules  having
been duly amended, action strictly in accordance therewith,.

is Jjustified as held in A K. Bhatnagar and Ors. Vs. Union *




of India (1991(1) SCC 544). Lastly, the learned counsel.”
for the respondents pointed out that the applicants 1in "'

both the OAs ~were not possessing the requisite” quali¥~

fications regarding Assistant Town .& Coﬁntry Plaﬁners;

on the dates they were promoted- on ad 'th basis and_ a$

such their initial promotion to the said post was ﬁnbtj“

strictly in accordancé with the rules,  and, therefofe;

‘

as held in the case of Direct recurit Class IIAEngineering
Officers' Association Vs. State of Maharashtra and Ors.

(1990(2) scCcC 715), they . cannot' claim theif’ seniority

right from their promotion on ad hoc basis .i.e. . from

3;@2}&;3;1&9, He further pointed out that, significantlj,7

the applicants in OA 1737/87 have not specifically mentioned
the date when they had acquired this qualificatidn except

mentioning in a general .manner that +they - had aéquired

this qualification 1later, which, according to the res—

pondents, was acquired by Applicants No. 1 & 2 in this

OA in 1969 & 1972 respectively.

7. . We have given our careful consideration to ~the

rival contentions and have perused the entire Amateri&%'

placed by both sides on record. Taking up the question
of limitation first, we find that the cause of action
arose to fhe applicants in OA No;1737/87l in Novembe?,
1973 and in OA No.1736/87 iﬁ Januafy, 1979, but.the appli-~
cants did not seek recourse to the same, til} filing

of the present OAs. The learned counsel for the applicants

had placed reliance on a judgement of the Principal Bench -

b
%(.g., !
& ~
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of this Tribunali‘in OA 818/87' aionéwitﬁi;som; iééhef“iQAs
decided on 31.10.1991 (Sﬁ. R.M. ﬁaléﬁi' & ’12;\Otﬁef§ V;i; :
fhei S;éretary (TD) & DG(TD) and aanhgr;j'&hgrgiq. thélu
question: of 1im£tation came to be_'@isgﬁsséé:- {ﬁe"ﬁgy%;

perused the said Jjudgement, but Awe' are of the view.;thgtji

A

the circumstances in which  the limitation was heldﬁiasﬁf‘

wt '+ applicable in that case were that, at the- sfage’ﬁfltﬁ
: ¢ ﬁx

‘of admission, this question came to be discussedaépdﬂ. -

an order 'passed to that effect, was not challenged aﬂd,"'-
in the circumstances, it' was heid.that-the 6rder to that
effect had become final. Jt was nonetheless obsér&edL
while dealing with this aspect that the matters _Which_
have become stale shquld not be allowed to be reqpened.
Howéver, the impuguned seniority list dépicted the/bositionb‘}ﬂé
as. on 1.7.1985 and according to the 'respondents' ééséa
was circulated amongst the coucerned, but it was.'only-

in June 1987 1i.e. roughly after two years that the appli-

cants filed their objections, obviously,l'much. ﬁeyopdl
the permissible 1peri0d ﬁo file objections. ' As agaigst_
thg-order datéd‘24.6.1987 (annexure'G'!) by which onQIShri
Kolhatkar, Associate Town and Country.Planner was appointéd
as Architect Plannef, the applicants Thave themselvés
admitted that  they are not .aggrieved' by his appoinﬁment,
as such, he being senior to them as Associate Town §& .
Country Plannef as well és in the earlier feeder postg{:
That order cogld not, therefore, become the impugned.

1}2‘.&;\ - T

-
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order 1in thesecases. Both the OAs were filed on- 17.11.1987
and therefore, considered from any ahgle; the present

CAs: are time-~barred. No application 4fbr condonatioh'

‘of delay, as per rules, ﬁas been moveg in the casé&.
Tn view of -this, other objections reéarding a common"“
applicafion having been filed in OA 1737/é7 or regarding
plurality‘of religfs,‘sought for, etc. are.not considered
necessary to be gone into.

8. Regarding the applicants having suffered because -

’

of the alleged tilt . in favour of the Assistant Town &
Country Planners vis a vis Assistant Architects to which

both the applicants 1iu OA 1737/87 1initially belonged,

1

and also regarding the same trend having culminated 1in

the amendments of the rules in 1975, suffice it to say
that as held in para 22 of the judgement in 'State of | ﬂg
Jammu and Kashmir Vs. Triloki Nath Khosa & Ors. (1974(1)

SLR 536), supra; the relevant extract reproduced below,

the respondents could have amended the  rules keeping

in view the exigencies involved:-

e If rules governing conditions: of ., service
cannot ever operate to the prejudice of those
who are already 1in service, the age of super-
annuation should have remained immutable ' and

schemes of compulsory retirement in public
interest ought +*to have foundered on the rock
of retroactivity. But such 1is not the implication

of service rules nor is it their true description
to say that because they affect existing employees
they are. retrospective. It 1is well settled
that though employment under the Government
like that under any other master may have a
contractual origin, the Government servant acquires -
a ‘'status' on appointment to his office. As
a result, his rights and obligations are liable
to determined under statutory or constitutional
authority which, for its exercise, requires
no reciprocal cousent. The , Government can alter

| \ﬁ&a\l\ﬁ



the terms and °~ conditions ~of ...its * employees
unilaterally and .though in modern times. consensus .
in matters relating to public services. is often -
attempted .to. be achieved consent is not a . pre- -
condition of the validity of rules of service,
the contractual origin of the ° service
notwithstanding." : : e T ' -

”y :

Further, in paragraph 7 & 13 of the judgement .in AﬂK.ilA

Bhatnagar and Ors. Vs. Union 6f'India, supra, the Supreme

Court, inter-alia, held as under:-

"7. The. law is clear that seniority is an incidence o
of service and where the service rules prescribe Lo
the method of its computation, it  is squarely
governed by such rules. In the absence of a
provision ordinarily the 1length of service is
taken into account."

"13. On -more than one occaslion this Court has
indicated to the Union and the State Governments

that once they frame rules, their action in
respect ‘of matters covered Dby rules should be S
regulated by the rules.. The rules framed  in St

exercise of .powers conferred under the proviso %
to Article 309 of the Constitution are 'solemn. i
rules ‘having binding effect. Acting in “a manner
contrary to the rules 'does create problem and
dislocation. Very often government themselves
get trapped on account of their own mistakes
or actions 1in excess of what 1is provided in
the rules. We take serious view of these lapses
and hope and - trust that the government both
at the Centre and 1in the States would take note
of - this - - position and refrain from . acting ' in
a manner not contemplated by their own rules......™

In the instant dase, there wereArules Wﬁich‘were amended f¢£
according to the _requirements of the services which,
in the 1light of +the above rulings, had been made £ﬁe
basis for determining the seniority of the applicants.
9. The applicants urged yet another aspect of the
case. They contended tﬁat DPC meetings were not cohvened,
in accordance with the instructions issued by the Dgpgrtment
of Personnel and Administrative Reforms,' according to
which periodical meetings should be held +to considér

- the yearly vacancies, and 1in case such meetings for any

to be held, . not .
\ reason are not possible] the vacancies should/ be bunched,
NN\ ) L
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hut cousidered séparately for each year.  The4app1i§aﬁﬁ;ffv
plea was that 'tﬁese instructions have .nét geen compligg
with in the ihstaﬁt case, with the result £ﬁat intérégtgj
of the applicants suffered. The respondents have‘attfibufed-
the delay in holding .the DPC meefings to the insisteﬁce
by the U.P.S.C., who. wer§ also to be associéted in the
'D.P.C., upon aménding the Recruitment Rules, ibecausé,"
of the change of Status of Asstt. T.'C.Ps. viz—a-viz Asstt.
Architects, etc., fhe former having been made as Clasé;
T post' w.e.f. 1.1.1966. The reduired: amendment 1in the
Rules took quite considérable time, which were eventually
amended 1in 1975.  After carefully conéidering this aspéct
also, we are of the view that there is a satisfactory'
explanation 1in this regard, and there appearé toﬁ;be no
malafides, . oq the part of the respondents, 1in noﬁ beingA
able to hold the DPC meetings in time, as al;eged.

10. As a result of the_ foregoing discussion,;'we..

do not find any merit in ﬁhe- applicants' case in both -

the OAé, which are accordingly dismissed. n the cir-

cumstances, however, we make, no order as to costs.

A copy of this Jjudgement be placed on both the

case files.

(lme&»i
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(P.C. JAIN) \ ' ' (T.S. OBEROT) -
MEMBER (A) MEMBER(J)
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