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J U D G M E N T (ORAL)

Hon'ble Mr. Justice V.. S. Malimath, Chaii-iiian :

The petitioner started his career as Radiographer, In

the course of time, he was promoted as Senior Radiographer/CT

Scanner on 1,5.1936. Respondent No.3, Shri M, L. Bajaj,

was promoted and appointed as Radiographer- Supervisor vide

order dated 4.11.1987. The petitioner's ' representation
/

against the said oi-der was to the effect that he being senior

to Shri Bajaj, in 'the absence ol' -fiv rules -or executive

oi-ders governing the' promotion and appointment to the post iii

question, he had a 'better claim for promotion than respondent

No.3. As thei-e was no response to his representation, he has

approached this Tribunal.

2. Shil Bhatia, learned - counsel for the petitioner,

maintained' that there being no statutor'y rules or executive

orders gover-ning recruitn'ient" to the post of Radiographer

Supervisor, as the appointment of respondent No.3 was made on

•ao-iioc udsis, 'f- that wl'iat was I'elevant was
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only the seniority in the lower' cddre= The seniority list,

copy or which has osen annexed to the petition, shows' that

whereas the petitionei- is placed at si. Mo. 1,. respondent

No=3 has been shown at sK Mo.1 in the cadre of

i\ddioyt c!piiers. There cannot, theretore, be any doubt that

the petitioner is senior to respondent No.3 in the cadre of

Riioiogi'-aphcrs. But the respondents have chosen to promote

and appoint junior to the petitioner, Ghri Bajaj. The

ciuoslion ror cons idcrat'ion is. as to whether this action of

the respondents is violative of Ai'tlcles 14 and 16 of the

Coiistitution being arbitrary.

3. Shri Khuraiia, learned counsel appearing for the

i^espondents, submitted t!iat foi- the fii'st Lime, the post of

Rad 1ograpiier Supei'visor came to be created and, therefore,

tliere is no question ot a pi'actise being followed for

promoting the seniormost aiiiong the Radiographers. He further

submitted that draft cadre recruitment rules have been

formulated and sent for approval which pi^escribe ccrtain,

educational qualification sucli as diploma in Radiography for

appointment to the post of Radiographer Supervisoi^. It is

also assei'led in the reply that the DRC considei'cd the cases

of the petitioner as well as respondent No.3 aiid other

siiiiilarly situate. It is t : cited that the DPC selecied

respondent No,3 in preference to the petitioner primarily for

the reasons that respondent No.3 possesses the qualification

prescribed in the draft rccruHineiit rules. Learned counsel

for the petitioner maintains that when the i'ules have net

come into force and when the appointment is made oii ad-hoc /

basis what should have been taken into considerat ion is oiily
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or 11. y, Wlicn crid 11 engcti as ai biLrcjry Ir; tl'ie

dOviiiKe of rules or executive orders •govcriniig the

appoirrLiiient. ulid-; Is to be e;:i;;iiirr:d K js to ul'iclhei- the

ui-LisiOii tci t>r cl'.2, rcspoiidciit. Mo. 3 Lo the pstrtkiier Cdii be

, , . ^ ^ ' \
i cgdi uco ds ai-bvLi-ai-y. The object of inakina a selection

ii i.iyiicr post !S Lu ssoui'e Llie besi: pei so:'i for the said job.

'-''̂ -f^ '̂ted by L!ie resporidents Lhe draft i-eci'uitincni .r'ulos

prescribe certair; educational qual i f icat ions aiid the DPC

taken Uiose into account "n the niattci of inaking selection.

It ;s obvious thai the DPC lias'acted ;n he best interest of

Llie adfflinisti-aLioii in ti'yinn to find oul the mo rt competent

iiiiiuii'j tlic jvailaole pe'i"s0ns toi" the job; When suei'i is the

procedure followed to seei;re the best tdent foi" the job, it

IS not possible to ciiaracterise the decision as ai'biLrary.

ns these are all jobs wli'ich requii-e teclinieal skills it

LdMiiOi bi, sciiiQ that the prescription of ; j>arlicu1 ar diploiiu

•in the subject is i in~e''evaiit oi cjrbir rary. Ve liavt ,

cnereiore.; iio hcsi tat'ioii "Wi lioldmy lhat Lki'e promotion .lirj

appointment of i'espondcnt No. 3 canr,o1 be i-eoai-ded a--

aroicrai-y, it is also necessary to note the stateiiient of the

r'espondents that the rccrui Lmcnt rules as prevail in the

sistci' [lospitals like Satdarjung Hospital tlie qual i f ications

p.c-Ci lucu M'l lI'ic dral'l rccru-. Lmtrit iulrs are i.lie vei'y

qual ; rications prescribed in the rccruitiftcnt rules picvaiTing

ir; that llospi l:al .

0i til'... roas-'OnS' stateo above j thrr,; L i0i 1 i d !1 s an0 Ltic

same is accor-dmg''y d's;nissed '''
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