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'NEW DELMI ,
0& .No .1697/87 Date of decisicn:2t .04 .93
Sh, 5.5 .Sauhney ——— Petitioner

versus

Unan of India

through Foreign Secretary,

Government of India &

ant . ——— Regpondents

CGRAM: THE HDN'BLE MR ,JUSTICE V,S.MALI MATH,CHAT RMAN
THE HONYBLE MR.B,N BHOUNDIYAL MEMBER(A}

For the Petitigner = === Dr .D.C Vohra,Counsel,

For the Respondents - | Sh P .P.Khurana,lounsel,

JUDGE MENT (GRAL) ,
(BY HON'BLE PR JUSTICE V.5.MLIPATH,CHALRMAN)

The petitioner Sh.S,S,Sauhney was an
Assistant in the Indian-Embassy at U#shington.‘He
gave notice an 22.&2.80 to the Gevernment with the
inténticn to anuntary retire on the expiry of the
peried of notice of thfee menths in aceordance with _
#he terms of the scheme for valuntary fetirement laid doun
in Office Memorandum-No.25013/7/77-Estt(ﬂ) dated |
26 ,8.77, By the same letter he alse mede a request
for grant of leave for thres mdnths‘mith offect
from the afterncon of 22.12.80 %o run concurrently
with the period of notice for veluntary retirement.
The reason for seeking leave is stated to bejﬂ}gent
need for medical treatment of his wife, The cempetent
authority not having respended to the séid notice
of retirement within.a peried of three months, .

the petitioner in accordance with the scheme must

‘he deemed tc have retired with effect from 21 .3.81.

Even thouph that is the legal conpsequence flouwing

from inaction of the cempetent authority, we find

that specific order was made by the Geowernment en
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10,8,81 retiring ‘the petitiener with effect from

the aftermceon of 21st March,1981 as prayed for by

4

him,

2, . With the sanction of ths Prasidenﬁ under
Rule 9 of the Pension Rﬁles,‘departmental proceedings
were initiated against the petitioner fer the alleged
miseccnduct of the unadthmrised absence on the part of
the petitioner from 24,12.80 te 21.,3.81 and for not
reporting to duty atlthe Headquarters at New Delhi

in cempliance Qith the erders of transfer. An Ingquiry
Officer whe held the enquiry having held the charges
preved against the petitioner after considering the
cause shoun by the petitiuner the impugned order came
to be made en 14 .11.84 withhelding the antire monthly
pension and gratuity admissible to the petiticner.

It is the said order that has besn challengsd by the
petitioner in these proceedings, Our attention,housver,
was araun‘by DriiVehra, the learnsd counsel for the
petiﬁicner during the cogrse of arguments,te the grder
made by the Gouernment‘dufing the pendénﬁy of these.
oroceedings on 7.6.88 to treat the period from 24 .12.80
to 21.3.81 as Extraordinary Leave without pay. That.
erder reads as retirement afvthe petitioner uith éféebt

From 22,3 .81(FN) .

3. On a porusal of the Inguiry Officer's report,

pleadings and the records in this case, we find that

Loy

no decision was taken by the competent authority on the
request of the petiticner for grant of leave for a
periOd‘OF three months co—s@ﬁteﬂéiﬂekuith the pericd l
of notice which leave he had prayed fer on the ground
that it is_necassary‘Fer securing drgasnt medical
treatment of his wife. It is the. very same period

in respect of uhich the petitioner had applied for

i TR e _ e A



gV o

M

T
0-3‘

.- thet he had been held guilty eF'unéuthcriséd absence-and

defying ;dombliance with the orders of transfer. The
ﬁetitionep) having madé.a speﬁific request for grant of
leave on the ground that the lsave is nécaésary for
securing medical aid te his uife, it was imperative on the
part of ths competent authority ta;taka a decision on
that request before embarking upon the disciplinary action
on the ground that‘the.petitiwﬁér Temained‘unautharisadly

abgsent for the peried for which he had applied for

leave. Us must take judicial notice of the fact that

‘Government servants apply for leave and avail of the .

.same sven befere the same is sanctioned by the competent

authority, Many times *if: becomes impossible fer the
Government servants to secure sanction of leave before

availing of the same, PMany times Gevernment servants

~whe fall sick'and,tharefore, not ‘in a position - to

attend to their duties cannot be EXpected to avail

of leave on medical grounds anly after it is sanct ioned

by the competent autherity. But then the law is quite

clear that the leave is not a matter of right and the

grgnt’of tﬁe samaz depends upon the exercise of discretion

by the competaht autherity to grant or net to grant the

same, Hence it uwas axﬁécted of the authorities to have

taken a decision on ths request of the petitien8r F@r grant of
leave befare taking a decisien te hold a disciplinary |
enquiry against him, The competent autherity would have

been justified in initiating action for unauthorised absence

Af it had dealt with the rasquast.of the petitionsr for

lsave and rejected the samg, We have,theBefore, no hesitation
' s , . in

‘in holding that the authorities acted arbitrarily/inveking

the-power to initiatse disciplinary enquiry against the

 petitioner witheut im the firsy imstance passing . .

ﬂ/’orders on his application fox grant of leaﬁe.\ Though
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Shri P P Khurana, learned counsel appear
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respondents invited our’‘zittenticn to the ogpinion of
the Union Public Service Commission in this behalf,

wa do not Find any categorical stotement in the same
to the effect that the applicaticn of thé pectiticoner
For grant of leave was considered and rejected, ALl
that is stated is that on receipt of the application
of the petiticner for grant of leave, the Embassy at
Washington warned the petiticmer to report for duty

/ L :
at the headguarlters in pursuance of the eorder of

transfer feiling which his absence will be treated

as unauthorised, .This does not say whether it dsalt
with the applicaiion of the petitioner for grant

of leave sought on the ground that it is necessary
for him to go on leave to securs urgent medical
treatment of his wife. There ié nothing on record to
show that the authérities had at any time tried to

find out if the reason putforth by the petitioner for
B b _ B

grant of leave for urgent medical treatment of his wife
was true or it is only an excuse putforth by the

petiticper not to comply with the order of transfer
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the headquarters. ‘The only order that has been
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acded befgre us is one made subsequently on 7.0 .08
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reating the period for which the petitioner had
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applied for leave as Extracrdinary Leave without pay.
It may be possible to say or view that the effect of
aqranting of Extraardinary Leave on 7.6.88 is to condone

n

“he absepce of t th
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the petitioner and trea same 2
authorised . We nesd not detain curselves to examine

o

this aspsct of the metter further clsaely as uwe are

"satisfied on the material plaCcd hefore us that the

-competent authority has ac*ad arﬂltrmrily in imposing the
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penalty on the petiticner before dealing with his

application for grant of leave, On that short ground,

the impugned grder is liable to be quashed,

4. Havimg regard to the lapse of time and the
changed circumstances including grant of Lxtraordinary

1

geve for the upasuthorised abs
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nce by order dated 7 .6 .88,

we do not co u_der it just and proper to libart
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for taking further action in sccordance with law acainst

the petitiogmer . The petition is allowed and the order

J

dated 14 .11 .84 withholding entire manthly pensicn and

aratuity of the petit er is hereby quashed, Pension
and gratuity shall be released to the petitioner with
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utmost expeditiaon preferably u1thlﬁ a period of 4 menths
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from the date of receipt of this order. No coe?
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