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IN THE CENTRPL ADMINISTRATIVE TRIBUNAK, PRINCIPAL BENCH,

NEW DELHI

Regn, No, QA 1659 of 1987 . Date of Decision:

Amrit Ial S/O Late Shri Kharaiti Lal
R/O C/1-2 Lajpat Nagar, New Delhi

and 15 others oo ese Applicants-

s

‘ - Versus
Union of India through the Secretary,
Department of Personnel & Training
Ministry of Personnel, Public Grievances

and Pension, New Delhi and 6 others .e eess Respondents
CRAM:~ HON'BLE MR.JUSTICE J.D. JAIN,VICE-CHAIRMAN,
- M. KAUSHAL KUMAR ,ADMINISTRATIVE MEMBER

PRESENT: ‘Mr. D.C. Vohra,; Advocate with Mr. Abraham Joseph,
Advocate for the applicants,

Mc. NoSs Mehta, Advocate for Respondent No.l,

Mr. A Mariarputham, Advocéte for Private Respondents.,

(Judgment of the Bench delivered by Hon'ble Mr, Justic
J.D, Jain, Vice-Chairman). -

This'applicatioq-ﬁnder Section 19 of the
Administrative Iribunals Act (for short the 'Act')
\Brings out before us énce again the deep rooted and
perennial controversy with:regard to the inter se
seniority of the direct recruits and the pfomotges
to the.Service érising‘ouévitatutory rules providing
for quoia and rota for filling up the éadre posts.

The applicants numbering sixteen in this case are

promotee  Section Officers belonging to the cadre
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of Section Officers in the Central etariat

™~

‘Service (hereinafter referred to CSS) and they

héve challenged the eligibility listsfor prbmotion
to Grade-=I (i.e. Under Secretary to Govt. of India

or equivalent) prepared for the years 1963, 984,

1985, 1986 and 1987. In order to compreheénd the
nature of controversy raised in t he instant casé,‘
the relevant rules called the Central Secretariat
Service Rules, 1962 (for short the Rules) méy be

noticed at first. The Rules were framed under the

proviso to Article 309 of the Constitution and

came into force from Octoberl, 1962, Under the Rules,
the Central Secretariat Service was constituted and
as per Rule 3 there are four grades in the Service

classified as follows i=

(1) Selection Grade (Deputy Sécretary tb-the
Government of India or equiValeﬁt);
(i1) . Grade I (Under-Secretary to thg-Government
of India or equivalent);
(if1) Section Officers;

- (iv) Assistants.

The first two grades have been combinedly classified

as Central Civil Service, Grade 'A' while the other

-~ two have similarly been classified together as Central

Civil Service, Grade 'B' Ministerial. Posts in the

first three grades are gazetted while the poéts in the

Assistants' Grade are non-gazetted. Rule- 2 of the

Rules as corrected uptil 30th of November, 1981 defines

the following expression as underi= -

(a) xx XX XX
(b) xx XX XX

(c) "épproved service" in relation to any
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Grade ‘means the period or petiods of -
service in that Grade rendered after
selection, according to preséribed
procedure for long-term'appointment to
the Grade, -and includes any perioa or
periods during which an officer would
have held a duty post in that Grade, but
for his being on leave or otherwise not

being available for holding such post,
(d) xx _- XX Xx

(e) "Cadre" means the groﬁp of posts in
Grades of Section Officer and Assistant
in any of the Ministries‘or of fices
specified in column (2) of the First
Schedule and in all the Offices specified

against such Ministry or Office in

column (3) of that Schedule;

(f) "Cadre authority” inrelation to
any cadre means the Ministry or office
specified in respeét of that cadre in

columri (2) of the First Schedule;

Note : For the purpose of disciplinary
matfer, "cadre authority"” in relation

to ahy'cadre, however, means' the Ministry
or office, specified in respect of that
cadre in column 2 or the office specified

in column 3 of the First Schedule,

(g) "Cadre officer™ inrelation to the
Section Officers' Grade or the Assistants'
Grade means a member of the Service of
the Section Officers' Grade or Assistants’

Grade as the case may be, and includes

a temporary officer approved for long-term
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appointment to that Grade;

(hh) "Common Seniority'Liét" in relation
to any Grade means the éeniprity list
_of officers of that Grade serving in
all the cadres specified in the First
Schedule as on the appointed day and
revised from time to time in éccqrdance
with the regulations to be framed in
this behalf by the Central Government
in the Department of Personnel and |
Administrative Reforms in the Ministry

. of Home Affairs;

Ai; XX XX B XX
gj
k) xx XX XX XX

(1) "long~-term appointment® means appointment
for an indefinite period as distinguished
from a purely temporary or ad hoc

appointment, like éppointment against a.

leave or other local vacancy of a specified

duration.
(m) xx = =xx . XX XX
(n)
(o)
(oog ,
(p ) xx XX XX xx

(g) "Select List®™ in relation to the
— Selection Grade and Grade I or the
Section Officers' Grade and the

Assistants ' Grade means the Select list

prepared in accordance with the regulations

made under sub-rule ﬁ4) of rule 12 or
-under the regulations contained in the

Fourth Schedule, as the case may be; -

(r) xx XX XX XX




(s) "temporary officer®\in elation to
any Grade means a person holding
- temporary or officiating appointment
© in that Grade on the basis of being
regularly approved for such appointment,

_ A are
It is obvious from t he foregoing that there/separate

cadres -of the Section Officers having regard to the

.Minlstry/office to which they are allocated and no

such thing asﬁﬁicretarlat Cadre of Section Cfficers;
) Rule 8\contemplates the initial
constitution 6f each cadre and provides that the
bermanent and temporary officers of the Section
Officérsf Grade and the Aééistants’ Grade in each
cadre on the appointed day,shall bé determined by

the Central Government in the Lepartment of Personnel
and Administrative Reforms in the Ministry of Home
Affairs, Rule 12 makes provision for récruitmeat

to Selection Grade and Grade-I of the Service, However,

~ We shall advert to the same a little later, Rule=13

regulates method of recruitment to the cadre of Section
Officers which is very relevant for the disposal of the

Present application. Rule 13(1) reads as under i=

"One-~sixth of the substantive vacancies
in the Section Officers’ Grade in any
cadre shall be filled by direct recruitment
on the results of the competitive examinations
held by the Commission for this purpose from
time to time. The remaining vacancies shall
be fllled by the substantive appointment
of persons_lnCIuded in th Select List for

- the SectionAOfficers' Grade in that cadre.

Such appointmenté shall be made in the order
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~ of seniority in the Select List,
except when, for reasons tc be recorded
in writing, a person is not considered

fit for such appointment in his turn.
Sub=rule (5) of Rule 13 is to the following effect:

"For the purpose of sub-rules (i) and (2]

a Select iist for the,Sectién Officers® Grade
shall be prepared and may be revised from
time to time. The procedure for preparing
and revising the Select List shail be as set

out in the Fourth Schedule¥

The determination of the seniority of the
members of the CSS is governed by the provisions contained

. in Rule 18(3) which lays down--

{a) xx  xx * XX - XX
(b) xx  =xx XX’ XX xx
" (¢) The relative seniority of direct recruits
g to a Gradg and persons éubstantively appointed
to the Grade from the Select List for the
Grade shall be regulated in accordance with '
the provisions made in this behalf in the

Fourth Schedule?

The Fourth Schedule to the Rules contains
the reguiations for the constitution and maintenance
of the Select Lists for the Section Officers and
Assistants Grades of the CSS. Reguiatioh 3 deals with

seniority. Clause (3) thereof says that:

"Direct recruits to a grade and persons‘

substantively appointed to the grade from
the Select List for the grade shall be-

assigned seniority inter se according to
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the quota of substanti a@ancies'in
the grade reserved for direct recruitment
and the appointment of persons included in

. the Select List, respectiﬁely."'

~

It is thus manifest that the Select List reférred to

. in sub=rule (1) of Rule 13 is drawn up by following

procedure specified in Regulation 2 of the Fourth

Schedule wﬁich provides that additions to the Select

List for the Section Officers' Grade in any-padre shall

be made keeping in view the existing and anticipated
vacancies so as to ensure that one person each by rotation
is included from out of the category of persqné, namely

(a) officers of the Assistants' Grade belonging to that

" cadre who have rendered not less than eight iears' approved

service”in that gfade and are withsin the range of seniority
in order of their seniority subject to the rejection of the-
unfit, thé range of seniority>being definéd in Rule 2(o0)
and (b) persons selected on the basis of the result of

the limited departmental competitive examination held by
tbe’Commiégion from time to time in the order of their

merit., ' .

Inter se senioritf of direct rectuits and

promotees in the grade of Section Officers is fixed in

accordance with the provisions contained in Regulétion 3(3)
of the Fourth Schedule. The requirement of the'Régulation
is tﬁat inter se seniority of the direct recruits and
pefsohs substantively appointed to fhe grade from the
Select List should be determined in accordance with the
quota on the basis of substantive vacancies in the grade
reserved for the two categories of officers.(See H.V,

pardasani V Union of India‘& others, 1985(2) SCC 468)

,

Rule 12 makes provisions for‘fecruitmeht
to the Selection Grade as also Grade l. 'Sub-rule (2)

thereof provides:

Vacancies in Grade 1l shall be filled by
. A &



follow1ng effect &

promotion of permanent efficers of the
Section Officers! Grade who havevfendered
not less than eight years' approved service

in that grade and of permanent officers of

'the‘Grade'A' of the Central Secretariat

Stenographers ' Service who have rendered
not less than eight years' approved service
in that'grede'end‘have worked as Section
Officers for at least a pericd of fwo'years
1n accordance w1th the proviso to Rule 10
and are 1ncluded in the Select List for
Grade 1 of the Service -prepared under .

sub-rule (4).

There are four’provisos to this sub-ruie. The second

and third prov1505 Wthh are relevant are to the

- ( . g

- Provided furtheT that no person:
included in a later Se;ect List shall be |
eligible to be appointed to the grade until
all officers_included in an earlier Select

List have been appointed._

Prov1ded further that 1f any person
app01nted to the Sectlon Cfflcers' Grade is’
considered for_prcmotlon to Grade 1 under
this sub—fule,_ell persons senior to him
in Section Officers' Grade who have rendered
no£ less than six years' epproved service in
that grade, shall also be ccnsidered notwith-

standing that they may not have rendered

~eight years' approved service -in that grade; N

provided that the aforesaid condition of six

s it

years' approved‘service shali not apply to

a persons belonging to the Scheduled Castes

&, oY
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or the Scheduled Tribes.

Sub-rule (4) provides that for the purposes of sub-rules
(1) and (2) a Select List for the Selection Grade and
Grade~I shall be prepared and‘may be revised from time

to time. In Note 2 to sub-rule (5) it has been indicated

“that "in the case of persons included in the Select List

for the Section Officers' Grade 'approved service' for

the'pufposg of this rule shall count from July 1 of the

year in which the names of the officers are included in

the Select List? In the case of the direct recruits

to the Seétion Officers® G“ade,'such service shall not
count from July 1 of the year following the year of
the competitive ekamination on the iesults of which
they have been recruited provided that where there is

a delay of more than three months in the app01ntment

of any candidate, such delay is not due to any fault

on his part. . |

, . : the . :

It will thus be seen that promotion to/grade of Under
Secrétary is made from.aﬁongst the members beionging

to the grade of Section Officers and Rule 12 is the

- relevant rule. In exercise of the powers‘under Rule 12(4),

+the Central Government has framed the Central Secretariat

Regulations,1964. ‘
Service (Promotion to Grade 1 and Selectlon Grade )/fRegulation 5

thereof
#lays down the procedure for preparatlon of the annual eligibility

llsts.
"5, Préparation of the -Select Liét .
& Gracde-1 | ‘
(1) A fresh list. for Grade 1 shall be prepared
at least once every year if on the lst July
of the year the number of officers already included -
in the Select List for that Grade is below the

strength fixed under Regulation 3(1). For the

purpose of prepéring the Select list, the Department
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of Personnel and'Administrative Reforms

in the Ministry of .Home Affairs shall
_obtaln from the cadre authorities the names
of all eligible officers of the’ Sectlon
CEflcers' Grade and of Grade A of the
Central Secretarlat Stenographers ' Serv1ce

‘included in their respectlve cadres.,

Regulation 5(2)(c) lays down that "officers other.
than in clauses (a) and (b) shall be arranged in

the manner specified belowi=

(1) The names of officers.appoipted to the
_Secticn_folcersi Grade before the appointed
“day ano.included in the Select Lists of .
Section Officers at the time of initial constitution
upder para. 1 of the Fourth'Schedule to the Rules
| shall be arranged 1n the order of their: senlorlty
as determlned before that oay. Additions to
| this list ehall,be made»by 1nclud1ng of ficers
appointed to—the Sectiop Officers' Grade'after
the app01nted day through the Select List for
" the orade, offlcers app01nted .on’ the ‘basis of
‘an earlier Select List being placed above |
those appointed on the basis of a later Select
;List.. Theloroer of namea shall be in the.same
order as in—all the Secretariat Lists issued
by the Department of ?ersonmélanq‘ Administrative
Reforms. ‘ : | 1 ~ » -
Note. For the purpose of this sub—clause, the .
‘Secretariat Select ‘List shall mean the consolldated |
ver51on of the cadre~wise adoltlons made to each
Select Llst follow1ng the same prlnc1ples as laid

‘down in paragraph 2 of the Fourth Schedule to the

RUleS °
- (1i) In the list of Section Officers prepared

SRR— |
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under sub-clause (1),-the names of those
appointed to the Sectidn‘CEficérs' Grade
as direct recruits on-the basis of the
pombined c0mpetitivé examinations afranged
" in the order of-ﬁefit in the Combined ‘
GbmpetitiVe Examinatibns, persons appbinted
on fhe results of an earlier examination
"being placed above those appointed-on'thé~
resuléé of a later éxaminatién, shall be
interpolated acéording to the quota in
vacancies reserved for_direct'recruitment

.at the time of their recruitmentﬂ‘

This Select List is obviously contemplated to .

cover the entire Secretariat and is, therefore,

‘_ required to refléct all the Select Lists of the

- cadres of Section Officers. In this single list.

of eligible Section Officers the names of directly .
recruited Section Officers on the basis of combined
competitive examinations -:agf, airanéed iﬁ—the order
of merit in such examinations as the scheme provided ,
have to be interpolated éccbrdiﬁg to the quota of
vacancies reseived for direct recruits at the time

of their recruitment. The case of the applicaﬁts

-in shdrt is that' the Union of India- respondent

No,1 is the Cadre Controlling Authority of the CSS
even though the applicants have been allocated to
the respondent No.2 viz. the Ministry of Defence and

their promotion to Grade 1 is the Tesponsibility and

‘ the funCtiQn of respondent No,1 (UOL) who have to issue
- all Secretariat common seniority lists vide Rule_z(hh)
‘adverted to'above, However , no such common seniority

list has ever been issued by Respondent No.l and thgy’igsugdv



-2l2 m

only ~ : o
/a yearwise ellglblllty llst The-applicants 1l to 10 .

were 1ncluded in the Select List of Section Cfficers'
Grade for the year 1974 anu,therefore, thelr approved
service is to count from l-lfl974 in terms of Note.2

to Rule 12(5), Further applicants ll to 16‘were put

in _the Select Lists for the-year 1975. The said. Select
 Lists were tit;eepﬁCombined Select List/ All Secretariat-
Seleet List of Section-@fficers' Gfade? Thus approved

'

service of the applicants 1l to 16 commenéed w;e.f.

1=1=1975 in terms of Note 2 to Rule l2(5)of the css

~ Rules. Hence on completlon of 8 years of thelr apprcved

service, -they became ellglble for promotlon to the Grade-I
of the CSS durlng the years 1982 and 1983 respectlvely.

In May, 1983, the respondent Ho.1 issued and circulated

-an eligibility list (copy Annexure I). The names of
appllqants 1 to 10 appeared at Sr.;Nos;.343 371, 379,

410 etc:, in the said 1list while the names of applicants 11
to 16 were placed at Sr. Nos: 533, 557 etc. On phe other
hand the direct reqruits in the Section CEficersf Grade,
who had appeared in the combined eompefitive.examinatien
conducted by\the'Union Public éervicelCommission— respondent
No.4 in 1976, and who joined service w.e.f. 1-6-1978, were
assigned seniority;af Sr. No.4 to 23.and 25 to_éz in the
eligibility list of 1983, Thus they adversely affeeted

the seniofity.of the applicahts by stealing a march over
them even though they had joined service much latef, but
unjustifiably made eligible fo be promoted to Grade-I1 of
the CSS, Likewise in the subsequent eligibility list for
prOmbtion to Grade—i prepared byvrespondent No.l in 1984,
all directly recrulted Sectlon Cfflcers of 1976,1977,1978
and 1979 eXamlnatlons were placed above the appllcants, the
names “of the latter: belng listed at Sr. No.‘208,.23§, 243
260 etc, while the names of theé directly recruited.Section

Officers were listeq at Sr. Nose 2to 19, 21, and 30 to 33???.
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A perusal of Annexure 'L¥ will nd' doubt
show that direct recruits of 1977, who commenced
approved service from l=1-~1973, occupied positions
from 6 to 19 and 21 . i.e,. almost consecutively N
in the said lisﬁ.n Likewise direct recruits of 1979
were assigned seniority at Sr. Nos. 30,33,36 and 38
etc. while the départmental promotees; who had commenced

approved service w.e.f. 1=1-1973, were placed below

them.

.Further contention of the applicants is that
the situation became all the more worse on account
of quota of the direct recruits being increased from
one~sixth to one~fifth by respondent No,l vide notification
dated 10-2-1982 (copy Annexure M), Repeated representations
xex® made by the appli¢ants and other departmental promotees
against unjust and unwarranted treatment being meted out

to them in the matter of seniority vis-a-vis the direct ..

" recruits, fell on deaf ears. On the other hand, vide

notification dated 29th of December, 1984 (copy Annexure O)

- BRule 13 was amended and the following proviso to sub-

regulation (3) of Regulation 3 in the Fourth Schedule was
added:~
" Provided that personé-appointed substaﬁtively

~in the Section Officers' Grade in a particular

year against the unfilled va cancies brought forwérd‘

from previous years shall all be placed below

the last slo} be it for a direct recruit or for

a person included in the Select Liét, determined

on the basis of the rotation of vacancies between

direct recruit andApersons'included in the

Select List, in the yeér, as illustrated in

" Illustration I1"
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The applicants and other promotee Section

' Offlcers also represented to Respondent No.2 that

there was no Justlflcatlon for carrylng forward the
vacan01es of direct recruits from year- to- year"

desp:.te \,he fact that no suc-h frovisimexisted in

_the Rules, They assert ‘that the slots were kept

vacant for later recruits who were thus given

-benefit of -service when,they'had not actually rendered
service from back date. The applicants have adverted

to some of the cadre seniority llsts prepared by

respondent No.3 in whlch slots were kept vacant for the
direct recruits to be fllled later on,. They also

point out that even after the amendment. there was no
let up in the 51tuat10n and the subsequent eligibility
llsts of 1985, 1986 and 1987 reflected the same —

position namely that the direct reczu1ts of 1978 and 1979

were accorded seniority over the departmental promotees

of 1973/1974 and the extent of advantage thus conferred

on the direct recruits.-increased immensely and the gap
between the two categories ranged from 7 to 9 years.
Copies of ellglblllty lists for the years 1985, 1986

and provisional senlorlty list for the year 1987 .are

Annexures P, S and W-=1, The grievances of the applicants

precisely is - that they have been pushed down in the'

matter of seniority from year- to- year because of the

carry forward system of vacancies earmarked for direct

recruits adOpted,by reSpondent No.l. thus conferr;ng an

Aunwarrahted, unintended ahd'unjust benefit~to the direot

: recruits. Hence they pray that the respondent No.l be.

directed:

{a) to prepare a common seniority list afresh
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assigning proper seniority to the applicants,
independent of the c adre~wise seniority lists,
vis~-a=vis the direct recruits, who joined the

service later than the applicants;

(b) to follow the principle of continuous officiation
in fhe determination of the senidrity of the
apblicants Vis~a=vis the direct recruits because
there has been a complete break-down of the

qﬁota system and-rotationai rule of seniority
being discriminatory and violative of Article 16

~ of the Constitution;

(c) to prepare an eligibility list for promot ion
to Grade 1 of the CSS containing the names
of direct recruits and promotee-Section Officers

on year- to=year basis in consonance with -

statutory rules;

(d) to release all the direct recruitment
vacancies which remained unfilléd for two
ygars in ggvour gf the épplicants and they
similarlyiplaced as ‘their colleagues in the
Central Secretariat Serive in view of amendment
dated 29th of December, 1984, and
to confer all other consequential benefits
including promotion, pay etc., to the applicants
after fixation of their seniority in accordance

with the principle of continuous off iciation.

The application is vehemently resisted by the

respondents No.l to 4, Some direct recrults were also
allowed to be impleaded as respondents, but they were not

allowed to file a counter-affidavit separately because of
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the constraint of time in view of the directions

_1ssued by the Supreme Court for time bound dec1sion

their
of this case. The anchorsheet of - “f. Jdefence is that

the facts and issues in controversy sought to be raised

by the applicants in the instant case haying been alreedy‘-
decided and settled by the Supreme Court in H,V. Pgrdgsani
V. Union of India and others, 1985(2) SCC 468, the instant

the
application is barred bx/pr1n01ple of Res. judicata. They

assert that this Tribunal is also bound by the judgment
of the Supreme Court in Pardasani casepnder Article 141
of the Constitution, They further -assert that the present
applicétion raises identicai issues that were raised in

Pardasani case and even the period involved is theé same.
udgment

_Hence the blndlng character of the Supreme Co%rg/ln that

case cannot be overlooked. The petitioners in Pardasani

Case belonged to the Select Lists of Section Officers

for the years 1972 to 1976 and they filed the petitions

under Article 32 of the Constitution in a representative
capacity for and on behalf of all similarly situated
Section Officers working in various Ministrieé/Departments
and offices in the Goﬁernment of India in which they had

sought the following reliefsi-

(a) quashing the eliéibility list for promotion
to Grade-I for the year 1983 by deleting the -
direct recruits et Sr. Nos, 4 to 23, 25 to 32,
113, 116 etc.; - | |

(b) to prepare a fresh Select List for Grade I -
.of CSS on the basis of length of service.

as Sectlon Officers and

(c) to prepare a combined seniority of all

Section Officers of the CSS,

‘The petiticners therein had also challenged the vires

of Reghlatien 3(3) in the Fourth Schedule providing for

rotation of vacancies in accordance with the prescribed
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~ the chéilenge'was repelled by the Supreme Court and it
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quota and Note 2 appearing under Rule 12(5). However,

was held .that:

"Regulation 3(3) of the Fourth Schedule provides

that inter se seniorl ty of direct recruits

and promotees shall be according to the
quota of substéntive vacanclés in the grade
reserved for direct recruits and promotees
respectively. The Rules make detailed provision
for giving effect to the quota rule and since
officefs.afé drawn from two different’sourcéss
provision has also been made for fixing inter
“ se seniority. The scheme does not appear to
- be arbitrary and we are, therefore, of the
view that the Rules and the RBegulations intended
to give effect to the scheme are not ultra vires
either Article 14 or Article 16 of the )
Constitution, We may reiterate- that the petiticners
have not quéstioned the quota rule itself and if
they had, for the reasons we have indicated

both  here and in the judgment of the connected
matters, the objection would have been of no

availl®

" They further point out that inter se seniority of

direct recruits'vis-a-vis promotees 1is governed by

Rule 18(3) and Regulation 3(3) and the eligibility

list for promotion to Grade-l1 of CSS is prepared in
accordance with Regulation 5(2)(c)(i)and (ii). Both

the said Rule and Regﬁlations have béen upheld by the
Supreme Court in H.V. Pardasani case and the eligibility
list so prebared stood the test of judicial scrutiny in

that caée.



Further, according to them, this very eligibility

list of 1983 was under challenge before the Supreme

Court. after scrutiny, the Supreme Court upheld its

correctn_ess. Their Lordshlpsobserved that &=

MIn course of arguments, the petitioners’
Counsel contended by relying on the
feature that a bunch of direct recruits
has been placed above a group of promotees
.by opefation of the quota rule and that the
fixation of senicrity was. arbitrary. It was
pointed out by thelearned Additional
_Solicitor-Genergl appeaiing for the Union‘
of India and M. Shanti Bhushan appearing
for othef respondents -that the submission
was misconceieed. In this list of eligikle
officers, names of many who had already
retired or had been promoted to other grades
had not been shown. The working chart plaeed
before us reflected the actual position. On
a reference to the chdrt, we are satisfied
that the quota?rule has been implemented
while drawing up the eligibility list in
“accordance with Regulation 5(2)(c)(i) and (ii)
It was further explained that certain names
which were not feund in the eligibility list
of 1982 appeer in the list for the following
year on account of the fact that on the
completion of six years:of service such names
have been brought in as those off icers became

qualified for inclusion?
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Further, according to the respondents, the cadrewise

senlorlty is an 1rrelevant consideration for promotion

to Grade-I It 1s/All Secretariat Ellglblllty List

for promotion to Grade-l of CSS, whlch 1s prepared in

accordance w1th Regulatlon 5(2), which has a bearing

on the point in issue and the same having been upheld .

by the Supreme Court, fhis Tribunal is debarred from
--going into the question over again. They tried to

demdbtrate that cadrewise seniority of a Section

offlcer may be totally dlfferent from his senlority

1n;hll Secretariat Elglblllty List because cadrew1se

seniority llsts are -maintained for a limited purpose
" 1like conflrmatlon etc. only. According to them, the

table drawn in the counter woulcd show that if cacrew1se
seniority were to be taken .into consideration for’ promotion

to Grade;l, the seniority of the-prcmoteé Section Officers

amongst them will undergo a substaptial change. They

justify the keeping of the\slots vacant for direct recruits

op the ground that quotas for both direcf recruits and

prcmotees aresacrosanct and are to be scrupiously followed
’,as per the Statutory Rules, Reliance in this behalf has

been placed on the decision in ;QnalEEEEEQEEﬁvs State of
Eazgg&ggéJ AIR 1987 SC- 2359. They'explaln that the notification
dated 29-12~1984 issued by the respondent No.l abolished .
third proviso to Rule 12(2) of CSS Rules, 1962 which provided
that if a person was to be considered for promotion, all
persons senior to him were also to be considered provided
they héc put in six years of approved service notwithstanding
that they had not completed eight years of approved service,
Consequently no general category recruit was considered

for promotlon to Grade-1 durlng the years 1985 and 1986,
Thls, accordlng tO'the respondents, was to the benefit

of the promotee Sect10n~CEf1cers. They assert that the



following observations of the Supreme Court clinch -

the issue againsi_the épplieénts;;;

"Considerable argumeht wés advanced in
support of the petitioners' stand that in
giving effect t§ the scheme piejddicé has
been caused to the petitioners. It is
appropriate to take note here of the fact
that the inter se seniority of the direct\
recfuits and promotees in each of the
cadres of Section Officers has not been
challenged before us. Sueh:fixatioﬁ has
been made years back. In the absence of
challenge to such f ixation, the—consequential\
process of drawing up of Select List depending
upon such seniority for promotion to Grade 1
(post of Under-Secretary) would hot be open
~to challenge. The scheme contemplates drawing
up of a combined list from out . of thé-qadres of
Section Officers and to enterfain a challenge
at this stage would naturally affect the
respective seniority lists in the cadres and
would involve many officers who have not been

‘made parties to this proceedings. This Court

has faken the view in 'many decided céses

that if there is a quota rule to implemen
question of lengfh of services becomes‘é
irrelevant consideration (see Mervyn Cou
Collector of Customs, Bombay; K.N, Chaua
State of Gujarat and P.S. Mahal V Union g
A number of decisions were cited on bet
petitioners, a reference to all of whj
made in the connected judgment viz

and others V. Union of India and g
SCC 457, As pointed out by us there
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the case of A Janardhan and P.3.Fahal, this
Court proceeded on the footing that there had
been a breakdoun in the enforcement of the quota
rule. OUnce the quota rule fails, the rota can. no
longer be enforced without causing prejudice
to officers with longer periods of service in the
cadre. 50 we do not think that the ratio of
those cases can be applisd in the case before
us where there is no material to support the.
contention that the vacancies have not been Tilled

up by following the prescribed 'quota.”

We may at the outset steer clear of plea of
Rgs judicata raiseu by the Respondents, which is of
preliminary nature. It is now well settled that the scops

of the principle of Res judicata is not confined to what is
a

contained inm Section 11 CPC, but is of/more general

: a.

application. The doctrime of Res judicata is/doctrins

of wide import and Section 11 of the CPL is not exhaustive
of it. (The highgs% > authority is of the'vieuw that the

principle of Res judicata may not be confinea to the

limitey provisioms of the Code of Civil Procedure, the

basic principle underlying the coctrine Oé_ReS judicata

being that there should be finality in litigation and

that a persoen should not be vex-8d twice over in respect

of the same matter, In State of U.P. Vs, Nawab Hussain,
1977(2) SCC 806 following Devi Lal-flodi Vse. Sales Tax Officer,

Ratlam, 1565(1) SCR 686, it was held "that the principle

of estoppel per rem judicatam is a rule of evidence,

This doctrine is baseu on two theories: (i) the finality

and conclusiveness of judiecial decisions for the final
termination of disputes in the general interest of the
community as a matter of punlic policy, and (ii) the

interest of the individual that he shogid be protected

from multiplication oftlitigation. It, therefore, serves

nct only a publie, but also a private purpose by obstructing
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the reopening of matter which has once been adjudicated
upon, It is thus not permissible to obtain a second
judgment for the same civil relief on the same cause

of action, for otherwise the spirit of coﬁtentiousness'
may give rise to conflicting judgments of equal authority,
lead to muitiplicity of.action andbring the administration
of justice into disrepute, It is the cause of action
which gives rise to an qctibn that is why it is'necessary
for the Courts to recognise that a cagie of action which
results in a judgment must lose its identity and vitality -
and merge in the judgment when pronounced. It cannot,
therefore, survive the judgment, or give rise to another
cause of action on the same facts. This is what is known

as the general principle of res judicata,”

It is, therefore, to be seen whether several
pleas and issues raised in the former litigation viz.
H.V, Pardasani were identical.to those raised in the
instant case and whether the decision given therein
would operate as res judicata so as to bar the present

application. The aforesaid writ petitions (copy Annexure-II

to-the Counter) would show that the petitioners therein were

promotee Section Off icers having been promoted during the

years 1972 to 1976, In para 3 of the petition they sought

leave of the Court to file the said petition in a representative

capacity for and on behalf of similarly situated Section

Officers -working in the various Ministries and Departments/

Offices in the Government of India. However, it .is not

known whether such permission was, in fact, accorded or

not. We may,at best,presume that it was accorded and nothing

more. The petitioners sought following reliefs therein:-

"quashing the list of persons prepared by the
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reSpondentg, who a ccording to the respondents,
are in the zone of consideration forhfhe
preparafion of Select List for 1983 for
appointment to Grade ~1 of the CSS;

(ii) issuing of a dgirection to prepare.
‘the list of»Section_Officers eligible for
cpnsideratibn for the preparation of the-
Select List for Grade-l of CSS on the basis
of length of approved service as Section

N .

Of ficers.

(iii) for‘quashing Rule 13(5) and regulatiocn
3(3) of the-?ourth-Schedule and other Rules
and Regulations. of the Central Secretariat
Service Rules, 1962 if and in so‘far as the
said Rules and Regulations provide for the
placement of direct rec?uit Section Officers
appointed years after the promotées over the

promotees and as senior . to the promotees!

As-alféady observed, the Supreme Court upheld
the vires and the vaiidity of Rule 13(5) as wéll as
“the Regulatiop 3(3) specifically, Even otherwise, it
held that the Rules made detailed provision for giving effect to
the quoté rule and since the officers were drawn from two
different sources, the pfovision had also been made for
fixation of their inter se seniority. The scheme did
not appear to be arbifrary and the Rules and Regulations
were held not to be ultra vires eiﬁher Article 14 or 16
of the Constitution., Indeed ﬁhé~Supreme Court reaffirmed
the:principle that in the absence of any special provision

regulating determination of séniority,length of continuous
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service in any particular grade woulc be t

baéis for determining séniority in fhat grade
and‘said that'the legal position is equally

settled that if a rule prescribes a method

of fixation of inter se seniority, the normal

practice would not apply and the rule shall prevail
obviously subject to its constitutionality." It
further observed that_“once the quota rule fails,~

the rota cén no-longer be enforced without causing
prejudice to officers with longer periods of service
in the cadre¥% However, their Lordships‘declined to
apply the ratio of the decisions-in A Janardhana V.
Union of Ipndia, 1983 (3) SCC 601 and P.S, Mahal V.
Union of India, 1984 (4) SCC 545 on the ground that
there was not material to support the contention

that the vacancies had not beén filled up by following
the prescribed quota. Thé_Supreme Court alsc observed
that "it is appropriate to £ake note here of the fact .
that inter se seniority of the direct recruits and
promotees in each of the cadres of Section Officers
had not been challenged before us., Such fixation has
been made years back. In the absence’ of challenge to
such fixation, the 6onsequential process of drawing | ;
up of SeithIList;depénding upon such senioritf for
promotion to Grade-l(post of Under-Seqretaiy) would
not be open to challenge. Thé scheme contemplates ]
drawing up of -a combined iist from ouf of the cadres
of Section Officers and to entértain a'challenée at
this stage would naturally affect the respective
seniority lists in the cadres and would involve many
officers, who had not been made parties to this

proceeding? In the ultimate analysis, therefore, the

writ petitions were dismissed,

It is true that in the present case the

applicants have challenged the correctness of the
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cadre seniority list and have also brought out

clearly the fact that there has been large scale
dev1atlonfrom/rule of quota and slots meant for'

direct. recru1ts were carried forward in order to
accommodate future dlrect recruits and thus glv1ng
them thezz;tended seniority over promotee~Section

foicerso No such pleas were seecifically raised
.in H.V, Pardasani case even though a general prayer

claihing the seniority on the basis of continuous
off1c1at10n in service was made. It would further
appear that there\wasrwsi;ota of evidence to

establish mass deviation from the principle of quota
resulting in breakdown of rule of quota. However, |
the appllcablllty of doctrlneéfes judicata cannot be
over—ruled on that account in as much as the pr1n01ple

of constructive res judicata will be attracted in such

a case. As held by the Supreme Court in Devi Lal Modi, .
s on ‘considerations of. publlc pollcy to prevent mul-tifariousnes
of legal proceedings between the same parties, the rule

of constructive res judicata postulates.that if a
" plea could have been fakeh‘by a party in a proceeding
between him and respondeht he could not be'permitted

to take that plea agalnst the same party in a subsequent
proceeding which is based on}ggme cause of action and that
the sald rule applies also where the prior proceedlng

is a writ proceeding.,‘HenCe the mere fact that these
pleas were not ralsed 1n H.,V. Pardasanl, would not

oust the applicability of the doctrine oghges ]udlcatg. \
It may also be pertinent to observe that/doctrine of
res judicata‘WOuld also beiapplicable where in the
brevious lifigation, all pefsens, who had the same
ihtefest as the applicants, were litigating in a |

representative capacity: Reference in this context

be made with advantage to Ahmad Adam Sait and others V.
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'M.E. Makhri and otheré, AIR 1964 (1) SC 107. However,
as already noticed, it is not clear from the record

‘as- to whether permission to file the writ petition

in the repesentative capacity was actually'gfanted

by the Supreme Court to H.V, Pardasani and.other
petitioners therein. On the assumption,however that

it was granted, we are 1ncllned to hold that the
dec1slon of the Supreme Court/ o far as the ellglbiliiy
list of 1983 is concerned, must be held to be final
and conclusive so as to preclude afresh . éhalienge

by the applicants to the same. However, we are of the
considered view that the aforesaid decision cannot
Operate as a bar to the challenge on the part of the
applicants tqZZibsequent eligibility lists inasmuch

as every eligibility list which is bound to be an
annual exercise under the ruleé gives rise to a fresh
cause of action to those aggrieved thereby. Thus the
abplicants are entitled as of right to chéllenge the
subsequent eligibility lists for promotion to Grade-l.
of (5SS, on grounds other than those pressed into service
in the former litigation. As . observed eariier, there was

no challenge to the cadrewise seniority lists and there

. was no material on record to establish that there was

large scale deviation in implementing the rule of‘duota.
The contention of the applicants now is tlat the vacancies
falling in the quota of the direct recruits each year were
not filled in toto and the balance vacancies were carried-
forward from yeér;to-year on a large scale resulting in
. recruits

the appointment of a large number of dlrect / to the

carried foruard )
resultant/vacancies., NO such carry~-forward was permissible
or envisaged In the rules and as such the Government had
no authority or power to do so. Surely this can be a valid
.ground for attacking the eligibility lists for the year 1984 and

~

onwards,
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_It'may'be pertinent to notice here that.
in the working'chart brought to the  notice of the
Hon 'ble Judges of the Supreme Court in H.V, Pardasani
case, the names ofdthe applicants did not figure at
all. The Supreme Courf having recognised the fact
that the cadre seniority lists have a bearing in the

ultimate preparation of eligibility lists on All .

‘Secretariat basis,ue are of theview that this gro und

of challenge cannot be washed away on the ground of

res judicata. It is settled law that:

"a decision.is only an authority for what

it actually decidee._whetdie of’the essence

in a decision 1s its ratic and not every

observation'found therein'nor what.logically

follows from the various observations made

in it? o . )
See,in this behalf, State of Orissa V. Sudhansu Sekhar
Misra & others, AIR 1968 SC 647. Looked at the matter

from thls angle, the plea of constluctlve res judicata
to
Wlll not be attracted to challengeéthe correctness and

valldlty of the eligibility lists of 1984 and subsequent
the

‘years especlallyzbne prepared in 1987, which is directly:

_declda _
in questlon Hence we /T /70 thls 1ssue accordlngly.

’

As far : as the contention of the. learned bounsel
for the respondents that under Artlcle 141 of the ConstltUtlon

of India, the law declared by the Supreme Court is blndlng

‘on the parties, we may simply say thaL the question is no

longer res integra. See,ln this context, M[S Sherioy and Co.,

. V. Commerc1al Tax Offlcera Bangalgre and others, 1985(2)

held
SCC 512 whereln it was[jhat the judgment and order of

the SUpreme Court would be binding not only on the particular

parties therein, but on all the concerned partles, who had

ObSelved'

- -moved the High Court under Article 226.%a%J:}The Supreme Court,
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"to contend that this conclusion appliés only.
to the party before this Court is to destroy
the efficacy and integrity of the judgment and
to make the mandate of Articlel14l illusory? Hence
there can be no shadow of doubt that the decision
of the Supreme Court in Pardasani on the vires and
legality of Rules and Regulations will be binding
on all coﬁcerned“including the applicanfs in the
instant case., Indeed the appiicants havé not
'challenged the iegality and vires of the Rules or

the Regulations as a ground for seeking the reliefs

prayed for;

The next question énd perhaps the most
crucial Question which falls for determination in
this case is whether there has Eeen due coméliance
with the provisions of Rule 18 sub-rule (3)(ii)(i)(c)
read with sub-regulation (3) of Regulation 3 embodied
in the Fourtthchedule, which as stated above, regulates
the relative seniqiity of direct recruits to a grage
and persons substantively appqintgd to the grade from
the Select List for the grade. The suﬁmissibn of the
learned Counsei.for the applicants precisely is that
the‘provisions‘of Rule lsiélescribing quota for different
séurces fromvﬂﬁch recruitment is made to the grade of

Section Officers not having been strictly adhered to

and the slots meant for the direct recruits having

been reserved for being filled in subsequentyears,

‘as and when the direct recruits were available for

filling those vacancies, the eligibility list, which
és stated above, is an annqal eéxercise for promotion
to Grade=l1 of the Service, has been‘distorged out of .
all proportions and the direct recruits although

appointed years after the promotee Section Officers,

have stolen a march over them in the ma?ter of seniority,

el T



. of : ,
The enormity/result-ant’ prejudice can be gauge

by the simple fact that all the‘airect recruits ars
selected for promotioh to Grade~l" of the Service

i.e. Under-Secretaries' Posts as soon as they complete
the prescribed years bf séiviCe, which was six years

in the case of the direct recruits prior to the

amendment of the Rules vide notification dated 29th

of December, 1984 and become eligible for promotion,

whereas the promotee Section Officers have been rotting

for over 12-15 years for being brought‘on'the Select
List éven though they become eligible for. promotion
to Grade- 1 on completion of eight years of approved
sexrvice. This anomély and yawning gap between two

componqnt%.of the same Service viz. Section
Grade

Officers/has been widening from year-to-year and the
situation at present is so unbearable that thekgap.
between the seniority of the direct recruits and the
promotees has touched an‘astounding period of 9/10 years '
as would be clear from a glance at the eligibility lists
for the years 1984 onwards, the eligibility list for 1983

being specifically excluded from consideration because

of the verdict of the Supreme Court in Pardasani case.

The Annexure~L is a copy of the eligibility list

for selection te Grade-= 1 of the Service for the year 1984,

All the directly recruited Section Officers of 1976, 1977,
1978 and 1979 examinations have been placed therein above
the applicants, although they were promoted to the grade

of Section Officers on the strength of Select Lists for.

the years 1974 and 1975. Their names appear at Sr. Nos.208,

235, 243, 260, 272, 283, 322, 332, 341, 344, 377, 398, 455,
470, 492 and 497 as compared to the names of the aforesaid
difect recruit Section CEficers, who are listed at Sr,
Nos. 2 to 19, 21,30,33,36,38,‘41,45, 47,50,53,55,58,62
and 63 (Sr.No. 30 onwanis being SC/ST candidates). This

Yawning gap between the seniority of two categories
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of Section Officers has been ascribed to mal- functioning
and.improper implementation of the quota rule for recruitment

to the grade of Section Officers,

It may be pertinent to notice here thet
vide notification dated 10th of February, 1982 (copy
Annexure~M) the quota of direct recruits was increased
from one-sixth to one~fifth for recruitment to the
grade of Section Officers. Since the quota in the
temporary vacancies earmarked fggﬁaength of service"
candidates was abolished, the same was proportionately
distributed amongst the Assistants and the persons
selected on the results of limited departmental competiti ve

: to the direct recruits

examinations in addltloqg Further, vide the Central
Secretariat Service (Second hmenament)Rules, 1984, which
came into forceL}-7—l985, the eligibility period of.
service of .the dlrect recruits' for. prowotlon to Grade-I
of the Service was brought at par viz. 8 years with
that of the promoteeu Sectlon Officérs. However, an
advantage was conferred on the Section Officers belonging
to the Scheduled Cates/Scheduled Tribes in that they
became eligible after rendering not less than four years
approved service in that grade.' Accordingly, in the
eligibility list for promotion to Grade-l for the year 1985
only-the SC/sT. Section Officers of 1981 batch becane
‘eligible on rendition of four years of approved service .
for promotion to Grade-l and no general category direct
recruit became ellglble during the year 1985 (see Annexure -P).
Likewise in the eligibility list for 1986 (copy Annexure-S )
only the Scheduled Caste/Scheauled Tribe direct recruit
Section Officers of 1982 batch could become eligible
and no deneral category directrecruit‘Section;CEficer

became eligible. This certainly gave an advantage to the

premotee Section Officers for two years in the matter
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of promotion to Grade-l,” in that the general
Category direct recruits to the grade of Section
Officers had to wait for two years more és 5

sequel to the aforesaid amendment. At the same

time the glaring fact which stares . one in

the face 1is that all batches of direct recruit Section Of f icer
were invariably promoted to Grade-l as‘soon as they
completed siX years of approved service as Section
Officers because of their vantage position in the
cadre seniority lists Qis-a—vis the promotee-Section
Off icers. It was indeed rarely that a direct recruit
of a particﬁlar batch had to wait for morefﬁﬁééfgge
period of qualifying service for eligibility for .
promotioﬁ. This circumstance alone speaks volumes for
. inequitious and unj;st working of the quota/rota rule

in the'instant CaSee

Now that the direct recruits of 1978 batch

whose approved service had commenced We€of o 1=7=1979,
have completed 8 years of minimum qualifying service

%.all of them have been énbloc placed senior to the -
applicants and other promotee-Section Officers whose
approved service had cbmmenced wee.f. 1-7-1974, Significantly
the direct recruits of even 1981, 1982 and 1983 batches | |

higher )
have been assigned/seniority in Annexure W=l than the
applicants., This simply shows that the latter are destined

to be doomed. Indeed an analytical scrutiny of the
provisional eligibility list (copy Annexure W-l) would
show that most of the promotee Section Officers had
retired while some of'them, who were rather lucky, were
promoﬁed to Grade-I in 1983 Select List thus clearing
the deCk for direct recruits of 1978 batch etc, This 1S

certainly a disturbing state of affaim, :
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As mentioned above, the contention of

g the applicants}is that extreme distortion of the

.cadre seniérity lists (All Secretariat common

seniority list of Section Officers having been | \ »

‘never preparedvas not required by the rule;)xof

various Ministr;es:is dué to.non implementation

-df~qqota rule infﬂ~re§pect'of the direct recruits

and carry fdrward of;the unfilled vacanciesif::Z;;:)

in the quota of 'direct recruits from year-to-year

- thus bestowing an undeserved and(uinteﬁded benefit

on the direct recruifs, who naﬁural1y stoleimarch

over the appllcants even though latter had been
Section DFflcers

' promoted tofCGrade { years before them, In order -

'to demonstrate- this p051tlon, the applicants furnished

a chart oeplctlng how unflllﬁd vacancies for direct

rom

recrults were carried forwardéyear—to-year from 1974

onwards. We proouce the chart hereundersi~ .

Year - - | Ratio of Actual Carry
: Vacancies DR/Total No.of forward

Total ' DBS DRg Vvacancies QRg who of

, Jjoined vacancies
1974 462 384 - 78 1/6th o1 57
1975 342 285 57  1/6th 23 .34
$ 1976 246 204 42 1/6th 12 30
. 1977 465 387 78  1/6th 27 - 51
1978 342 285 57 - 1/6th 17 4
1979 438 365 73 i}éth - 38 35
1980 300 2514 49 1/6th 21 . 28
1981 269 223 .46  1/6th - 25 a1

1982 305 244 61 i/%th 19 42 .
1983 367 294 73 1/5th - 23 50

1984 230 184 46  1/5th 16 30
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They have also pointed out to.the anomalous
position in the placement of the promotee Section
Officers and direct recruits as ref flected in the
cadre seniority lists on account of the: policy of
the respondents of keeping slots vacant for direct
recruits and in placing the direct recruits Section
Officers from various examinations du;lng the years
1976 1978, 1979 and 1980 above the applicants and
other promotee~Section Officers of the years 1974-75
etc. One such chart appears in para 33 of fhe
application which shows that the slots at Sr. No,77,
81, 86, 90 and 97 of the Cadre seniority lists were
kept reserved for direct recruits to be filled later
on when such recruitment was made., Anﬁexure—K,whidl-
is a copy of the seniority list of Section Officers
transferred under IFA system to Ministry of Defence

Wa.eefos 1=7-1973, certainly corroborates_this'contention.

have
The responaents on the other hand/furnished

numper of
a chart dated 25th May, 1988 showing the wvacancies

and the numbar of direct recruyits
earmarked f or direct recruits/nominated against such
vacancies from 1974 onwards. The said chart is of

no assistance in determining whether themwas, in fact,

- short-fall in £illing up yearwise vacancies prescribed

in the quota of direct recruits because the mere fact
of nominatiohs made by the UPSC in respect of all the
VaCancies occurring in é particular year would not imply
that all the persons so nominated actually joined service, -
Therefore, we issued a direction tO'the:respondents vide
our order dated 26th May, 1988 to furnlsh further
information as stated therein, Thereupon the respondents

supplied the following information vide their a ffidavit
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dated Stﬁ of J uly, 1988:-

3

for ﬂRé

Year Total No, of For Deptt. No. of DRs |
substantivs promotees in respect joined in /
, ‘vacancies in in respect of 30 30 cadres.
respect of of* 30 cadres. ‘cadres,
30cadrese. . ' :
1973 168 141 27 26
1974 157 131 26 41
1975 153 135 18 8 |
1976 204 170 34 ‘ 31
1977 205 170 - 23 !
1978 194 166 28 - 36
1979 , 173 144 . 29 23 ,
1980 176 155 : 21 24
1981 253 212 _ 41 20
1982 181 146 - 3 36 Y
1983 157 126 31 13
1984 134 107 27 20
This -information has beem compiled from 30 out of 33
cadres of LS55,
On a mere juxtaposition of this chart with their earlier
chart dated 25.5.1988, it clearly emerges theat the number of L
vacancies falling to the quota of the ﬁirect recruits f
yearwise stands conéiderably reduced in their subssquent .
chart and the possibility of the same having bsen done with ‘
" a visw to reduce the number of carry-foruard vacancies from -
ygar-to-ysar as vehemantlyvallaged by the Applicants, cannct
be ruled out. The explanation sought to be furnished by the
Respondents is that the second chart relates to substantive
posts in the cadre of Section Off icers and,therefore, the
humber stands reduced. Faced with this situation, the 'f
' 3
Applicants have compiled the following chart, based on the J
material culled from annual rpeports of the Department of
Peréonnel and Training for the ysars 1973 ohwards. They have
also filed photostat copiss of the said reports (Annexures 2
%o 14) to substantiate their contentioni- |
Year of Year of DR-quota of DRs wha Vacancies
examination recruitment - substantive joined various carried
' - . vagangiess cadres. forward,
1973 1974 44 26 B ¥ S
1974 1975 65 41 24
1975 1976 22 -8




1976
1977
1978
1979
1980
1981
1982

1977 47 23 24
1978 E 50 36 16
1979 | 66 23 43
1980 } 66 B 24 42
1981 | 51 20 31
1982 48 36 12

N

1983 31 13 68

We have peruscd some of the apnual reports and find
that the number of uacancies’earmarked for direct
recruits in the annual combined competitive examinations
does not tally with the figuras furnished in the
subsequent chart by the Respondents whereas it does tally
with the figures furnished in the previous chart. For
instance, écpording to the annual reports, 44 Section
Ufficers were recruited_on the basis of the combined
competitive examination for IAS etc, held in 1@73
whereas the corresponding number shown in tﬁe subsequént
chart is only 26. Further Annexurenli shows that 65 7
vacanciss uefe oroposed to be filled up by direct
recruitment on the basis of 1574 axamination,.

Houzver, the figure given in the subseguent chart

is only 26, According to Annexure III(i.e, report for

i
)

the year 1976=77) 22 officers only were vocruited

Yy

directly on the basis of the examination held im 1975

The corresponding figure given in the subscequent chart
is oniy 8. Having regard to these glaring discrepancies

we are not convinced that the information supplied by
S0, we arc left with nc optiun; but to

the JrajondmpLu is authentic and c;ealb;e/aasumo the

information supplisd by the Applicamt in their affid: VlE%
dated 12th July,1988 t3 be substantially corrects A

more glance at the said chart would show the massive
aagarture from the preseribsd quota of uécancies.ﬁaant
for the direct recruits from yoav-»o—ypak. Ir t&z.said,_i
chart wzre to be béiiéhed’ the number DF dlDSCt crqité
vacancies carried foruarpd from 1373 to 1982" conu (

e
t0

an astéﬁdingitatal of 296, #Apparently there has
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been violent departure from the .quota prescribed
for direct recruits from year to year with the

result that by fllllng of slots reserved for
v - .. OF subseguent

P

dlrect recruits “a a Darulcurar year Dy d?rect recru1ts*years
and assmgnlng them higher seniority, the senlorlty
of the promotee Section Officers has been enormously

Suppressed and depressed.

To be fair to the respondents, they :have . not
iifﬁminced%;%gmattergin tﬁie.respect and they have
candidly conceded that the unfilled vacanc1es fal11ng
1n the quota of the appllcants were carried-forward
as vacant slots were to be filled later on by direct
recruits of subsecuent years. This is how they have .

tried toﬁzigét}ﬂy “their action.

“As pre Regulation 5(2(c)(1i) the direct
recruits are to be interpolated in the
‘consolidated version of all Secretariat

Select List'of~promotee Section Officers
according to the quota of vacancies reserved,
for direct recruitment at the time of

their recruitment, While the promotee Section
Officers are appointed against temporary es
well as permanent vacancies, the direet recruit
Sectien Of ficers are appointed only a gainst
substantive vacancieso Therefore, the contention

of the applicants that they had beén substantively
appointed against long term vacancies is not
correct, It is also not correct to say that
they have been pushed down in the seniority list
by the direct recruits of later years. This

is becagse even if the_direct re¢ruits do not

join after the offér is made to them, the points
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are kept reserved for them and ohiy against
the points meant for the promotees, the
promotees are placed. Hence there is no
question 6f pushidg down the seniori%y of
the promotee Section Officers by the direct

recruits of later years®

Still worss, the reépondents admit that
consequent upon the amendment of CSS Rules weeof s
| 10-2-1982 vide vihich the quota réserved for direct
recTuits was enhanced from ome-sixth to one=fifth of

the
the substantive vacancies and as per/instructions

vide O,M.No, 1/3/84~CS(I) dated 27-6-1984, a new
recruitment roster wa§:started after 10-2-1982 in
respect of the appointments made in the grade of
Section Officers.:All the vacant slots in the old/
roster were brought 6n the new roster started w.e.f.

10-2-1982 and reapportioned among thefirect recruits

‘and promotees in a ccordance with the provisions of

the Rules., The direct recruit Section Officers

who had already joined Ministry of Defence after

10-2-1982 and allotted seniority in the seniority
list issued as on 1-8=1983, according to pre-amended

rules, were subsequently allotted revised positions
 the ‘ '

in/new recruitment™ roster., Consequently, the seniority

- of direct recruit Section Officers, who had joined

after 10-2-1982 underuent a change. Evidently, it is
tantamount {o giving virtually retrospective effect
to the amendment of 1982 inasmuch as the Vacaﬁt\slots

meant for direct recruits in the pre-amended roster
to . : _
were brought on/the new roster started consequent

upon the amendment in the quota of direct recruits,

'2j;§ihihing more could have been done by the

(3 i

respondents in implementing so faithfullx/the quota and
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rota rule to the utter advantage of the. direct
recruits and of course to the colossal détriment

oft he applicants.,

By a long catena of the decisions of
the SUpremé Court, the law is now wéll settled
that when'recruitment‘is madé from two or several
. sources, there is no inherent invalidity in
introduction of quota system and to work it out
by a rule of rotation., The existence of quota
and rota rule by itself will not violate Article 14
or Article 16 of the Constitution., However, it is
unreasonable implementation of the same, which may;
in a given caée, attract the frown of the equality

. clause., See A,K, Subraman V Union’of India, 1975(1)

SCC 319, _A Janardhana V Union of India & others,

1983(3) SCC 601, Q,P.Singla V Unian of India & others
1984(4)SCC 450, P.S. Mahal and others V Union of India

& others, 1934 (4) SCC 545, G.S, Lamba and. others V'
Union of India & others, 1985(I1 )scc 604, Narender,

Chacdha _and others V., Union of India and oéhers A.I;R.l986
SC 638 and AN, Pathak and others V §§§£et§gy to the

Government, Ministry of Defence and ancther, 1988 SCC

(L&S)37O. “Even in Pardasani case (supra) the Supreme
Court while observing that'this Court has taken a‘view

in many decided cases that if there is a quota rule

to implement, the question of length of service becomes an
irrelevant consideration,“said”that"as pointed out

bys us therein, in both the cases of A, Janardhana and
P,.S, Mahala (supra),this Court proceeded on the footing
that there had been a breakdown in the enforcement of

the quota rule. Once the quota rule fails,the rota

can no longer be enforced without causing prejudice"

to the officers with longer periods of servicein the cadre.
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We do not think that the ratio of those cases
can be applled in the case before us where there

is no moterlal/SUpport the contention that the

- Vacan01es have, no» been filled by follow1ng the

prescrlbed quota

Obviously sufficient material does |

.exist: in the instant case to support the contention

i

of the applicants that the vapanoies have not been’
filled up by following the prescribed quota faithfully;
In G.S,lamba too, it was noticed that"the'impugned
senlorlty lists have been drawn up rotating vacancies
for each source and 1f no recru1tment is made rrom
that source in a given year, the place in the list.

per.
available to the source as/rotation is kept open

~and a later recruit at any distance of time from .

that source will be assigned that place oVer persons.
‘who are already‘recru1ted from other sources and. would
‘be worklng in the substantlve vacancies,: The net

effect of a drawn-up seniority list 1n this manner
\

. is that a promotee in a given year’ even w1th1n 1ts

. quota may'gp.down,tooasmuch laterﬂdlreet:recru;t

as the place in rotation is kept open for him without \

limitation of time. This is‘the crux of the mattgf.”

Their Lordshlps then denostrated the 1neqmitydﬂ
of the: method thus adopted in fllllng up the slots |

‘reserved for_dlrect recrults,ofja particular year by |

Zdirect'recrﬁits of subsequent years and observed: .

"The disturbing feature is that when direct -
.recruitmentwwill be made at some future date
after June 30,1988, the flret vacant place
at Sr. No, 170 would be a551gned to the Flrst

1n'the llst‘of direct recruits- end e¥en though
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he would enter the service for the
first time somewhere after June 30,1983
he would be senior to the departmental
promotee holdiﬁg-a substantive post at

Sr No,17l .. . .e "

® L .0

Their Lordships following A Janardhana,.P¢S.
Mahal, A.K, Subraman and O.P. Singla (supra)
held that:

"The. emeging situation would be in

péri materia with what was found by

this Court in A.Janardhana case and 0.P,
Singla case and thé reéspns therein
‘mentioned will mutatis : . mutandis apply
for quashing the seniority list for the

.+ selfsame reason!

It was,however,contended by the réspondentss

Union of India and others that Rule 13(1) of the

Indian Foreign Service Branch 'B'(Recruitment, Cadre,

seniority and‘promotionﬁiﬁles, 1964, which was
germéne to the decision of the said case, being
mandatory in character, any appointment in excess
of the quota in any.year would render the excess
appointees as irregularly appéinted and they would
not become members of the service and hang outside
the service, and can be demoted. It was urged that
once recruits are avallable fromt he source for which the
quota was prescribed, the promotees in excess of their
quota can and must be replaced by later entrantﬁ‘and
that such excess. promotees have to be demoted, but

to save them from this harsh situation, the Courts

have evolved a rule that they may be -pushed down and
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and regularised in subsequent years., This
indulgence, it was urged,wouldnct be claimed as

a matter‘of right and therefore such'excess
promotees coﬁld not claim seniofity over recruits
from other sources who may have come at a later
date. Rgliance was placed in this context on

~

two decisions of the Supreme Court in S,G, Jaisinghani

V Union of India, AIR 1967 SC 1427 and Bishan
Sarup Gugta\V'Union of India 1975(3)_800 116,
However repelling the said contention, their
Lordship obServed%"These‘two decisions are of
little help in view of the later decisions direct;y

L]

the seniority was quashed.

Likewise in AN, Pathak and others (supra)
it was noticed that in the seniority list (Annexure-C-to
the writ petition therein) places, 4,6,3, 10,:12 and 14 were kept
vacant and the said places were to be filled in when
direct recruits'came. Thus they would steal a march
over tfh’ose, who had. entered: th-e service earlier and
the latter would be pushed down in the list. Quashing

the seniority list, their Lordships held:

"We are of the view that the grievance
. of the petitioners is justified in law,

The rules enébiing the authorities to fill

in Vacancies for direct recruits as and when
recrultment is made and thereby destroying thé
chances of promotion to those who are already
in service cannot but be viewed with disfavour.
If the authorities want to adhere'to the rules
striétly all that is necessary is to be prompt

in making the direct recruitment. Delay in
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making appointments by direct recriitment should
not visit the promctees with advers consequences,

denying them the veneiit of their service.®
Their Lordships also quoted with approval, the Poilouing
observations of Madon J speaking for.a Three Judge Bench

of the Suprems Court in G.K.Dudani and Others V. S.0.Sharma

and Others, 1986 Supple. SCC 239:-

* The promoctees cdme'intﬁ service, not by any
Fprtuitoué circumstances but they form an
,integral part of the regular cadre entitled to
all benefits by the length of their service."
In vieuw of thesé direct ahthorities on the point in
issué, fhe_impugned eligibility lists are liable tc be quashed

except of course that for the ysar 1983,

t ‘ That brings us to the segcond limb of the
Raspondehts' argument namely that the Select Ligt for
prbmotion'té Sectionlﬂfficers' Grade is firstly prepared

to fill up the vacancies on temporary baéis under Rule 13(2)
and it is only when substantive vacancies are to be

filled yearuwise byQtHe direct recruits'as well as frpm the
promoﬁees as,per rules tha§ the temporary promotees are

)

inducted in the Service against the substantive vacanciese.

Since there is no provision for appointment of direct

recruits against temporary vacancies the question of the
} , ’ !

inter se seniority of direct recruits vis-a-vis does not
arise at this stage. Hence their total length of
service cannot be reckoned while cdetermining their
seniority vis-a-vis the direct recfuits as they would
have naturally served for some years as Section Orficers
égaiﬁst the temporary postsbeiore they are appointed

substahtiveiy to the Service. Explaining the manner in
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~ment : '
which the recruiy/ is made to the Section Officers!

Grade, it is stated that one-fifth substantive
vacancies (earlier one sixth) are filled by direct
recruits through Civil Services Examination and
the remaining 80% substantive va mncies are filled
from amongst the temporary Sgption Cffiéers iﬁcludéd
in t he Select'List. The Selecfvlist for the Sedtioh-
Officers' Grade is prépared as under :-
"(1) S of the temporary.vacancies in the
Grade of Section Officers;are-filled
througthepartmental Examination open
to Assistants and Grade-C of CSSS ‘
(Central Sec;etaria% Stenographefs Service)\

/

P Officers;

Co(id) Reméining 50% of the temﬁorary'vacancieg'
in the Grade of Section Officers are
filled on the basis of seniﬁrity of
A§$istants in a cadre. Persons in the
Select List are included in‘equal

proportion through the two modes mentioned

''n
above, .

‘Thus, according to them the pfomotion to
fhe cadne of Section Officers is initially made on
temporary basis out_of'the Sélect List. Later on
when substantive vaéancies arise, Secﬁion'CEficers
fiom‘the Select Lists are appoipted as per their
quota and direct recruit is made against direct
recruitment qudta. By the timé, “a. directly recrtitéd
Section Officer:"jéins: service,the promotee has already'
put in»some servicé; but both of them are interpol-ated

as per regulation 3(3) of the Fourth Schedule oq'the '
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basis of rotation of vacancies in the quota
prescribed and their inter se seniority is determined _

on the basis of their substantive appointmertto the

grade, They assert that the aforesaid Regulation

having been upheld by the Supreme Court, no exception

can be taken to the same by the applicants,

.Oﬁ bestowing our careful thought and
consideration on the'point in issue we think that
the expression "substantive vacancies in the grade"
has not been construed by the respondents in the
light of the latest pronouncement of the Supremé
Court in several of its decision viz Baleshwar Dass V

State of U.T. 1980(4) SCC 226, C.F, Singla Vs Unien

of India, 1984(4) SCC 450 and G.K, Dudani Vs S.D. Sharma,

1986 (Supple) SCC 239, The legal position that

emerges from these authorities is that a temporary

post can be held in a substantive capacity and all
persons holding substantive posts or-temporary posts

in substantive capacity are members of the Service.

In Singla Case (supra) the ambit, scope and impact

of Rules 16 énd 17 of Delhi Higher Judicial Service Rules
which empower the Administrator of U,T of Delhi to

create tempbrary posts in Delhi Judicial Service

and - fill the same in consultation with the High Court

from amongst the members of the Delhi Judicial Service

as also fililsubstantive vacancies in the servic é.

by making temporary appointments thefeto from amongst

the members of the Delhi Judicial Service, fell for |
consideration. Chief~Justice Chandrachud (as his Lordship

then was ) Observed:

"The pre~requisite of the right to inclusion

in a common list of’seniority is that all

those who claim that right must, broadly
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bear the same characierisﬁics;‘The.mere .

o . circumstances that tﬁey’hold posté which
carry the same designation will not justify
the.conclusion thét they belong to the
'samé\blass.“Personé'WhQ are\gppoiﬁté& or
ﬁprémoted on an ad hoc(basis or fbr.fqrﬁuitous

‘reasons or by way of a,stbpgap arrangement
'cénot rank for @urpose§ of seniority mifﬁ
ihdsé,who are appointed to their posts
_in strict confirmity with the rulés'of.
" recruitment, whethef such lattér.cléss
of posts are peimépentlor femporary}..;

- ,:Thus, persons belonging to the Délhif‘ ;
Judicial Service whd‘aré'apboihted to
temporary‘posfs of 6dditiohal Distriét and
Sessions Judges on an ad hoc basis or for ) I
fortuitous reasons or by way of stobgapf;
arrangemént;zconstitute-a class which is
5 ; : ‘ 'segarage and disﬁinct f:om thbse‘who are
appoinféd‘to posts invthe Serviée\in stfict‘
confirmity with the_ruiés'éf redruitment. In
View4of.this, the former class of préﬁotéesA
. cannot be included in the list of seniority

of officers belonging to the -Service.

-~ Lo . o o h

s

4

It is however difficult to appreciate how
in the matter of éeniﬁrity any distinction
~can be made between dirécf recruits who are
;appointédnté sgbétanfiﬁe‘vacanéies in the
Service on the.recommendaﬁ!on ofthe High
Court uhdér Rule 5(2) and the prombtees who
are'abpoihfed in'cohsultaﬁion with the High

Court to posfs in the Service undei Rulés 16

and 17. Rule 16 provides for the éppointment

- /

s . S N ) ) .
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of promotees to temporary posts in
the Service, while Rule 17 provides for
appointment of promotees to substantive
Qa«:ancies in the Service on a temporary
- basis. Promotees who are appointed to
the Service under either of these two
Rules must be considered as belonging
to the same class as direct recruits
appointed under Rule 5(2) ., .. ..
. oo s oo
Therefore, no distinction can be made
between diréct recruits on one hand and
promotees appointed to the Service on the
other in the matter of their placement in
the seniority list. Exclusion from the
seniority list of those prométees who are
- appointed to posts in the Service, whether
-such_appointment is to temporary posts or
- to substantive vacancies in a temporary
capacity, will amount to é violation of
the equality rule since, thereby persons
who are situated similarly shall ha?e been
treated dissimilarly in a matter which
constitutes an important facat of their
career"

His Lordship further observed:

"In these circumstances,it will be
wholly unjust to penalise the promotees
for the dilatory and unmindful attitude
of the authorities., It is not fair to
tell the promotees that they will rank

as juniors to direct recruits who were
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“appointed five to 10 years after they '
have officiated continuously in the posts
created in the Service and held by them,
thdugh such posts may be temporary. This.

/Court, at least, must fail them not"

The importance of the decision in Baleshwar
Dass‘dasé(SUpra)'lies‘in the meaningful interpretation
of the words - 'substantive capacity! Kriéhné_lyér_J
(as his lofdship‘theﬁ was) in his'dwn charismatic and

picturesque language observed:

"If in the normal courée, a post is
+ temporary inthe real sense and the
rappointee,kﬁows that his tenure cannot .
exceéq'the post in longevity, there cannot
be anything'unfair-dr capricious in clothing
him with no righis; So:if the post is, for
cerfaindepértméntal'Qf‘like‘purpbses, declared
. temporary, but it is within the ken of both
tﬁe gov;rnment and the appointee that the
‘temporary posts are virtually long~lived,
It is irrational tomject the claim of the
?femporary' lappointee on 'the nominal score
of terminology of the post. We must also .
\express_emphétically that the principle-l
which has received the sanction of this
Court's pronouncements is that officiating
éervice’in a postzzor[;ractical purposeé
of seniority as good as éervice on a regular
basis." - - " o \
We may also 'ﬁgtice the following dictum laid down

by the Supreme Court in G,S. Lamba case (supra):-

to substantive vacancies even if temporary -

unless there was a chance of their demotion.
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to the lower cadre, their continuous officiation

confers on' them an advantage of bsing senior

to the later recruits under Rule 21(4)(emphasis:

ours ). i?‘as»sﬁgted sarlier by the enormous
departﬁre or by the powef to relax, the duota
rule was not adhered to, the rota rule for
inter ss senioriﬁy as prescribed in |
Ssction 25(i)(ii) cannot be given effect

to, In.thé absence of any other valid principle
of seniorify it is well established that the
continuous officiation in the cadre, grade or
service will provide a valid principle of
seniority. The seniority lists having not been
prepared on this,principle‘are liable to he

quashed and set aside.!

We may also advert in this context to the decision

of the Pripcipal Bgnch of this Tribunal in K.N.Plishra

and Others V. Union of India & Others, 1987(2) AT 104

in which after taking into consideration the =above

\

mentioned authorities, the lsarned Chairman speaking

for the Bench held:
\
" In sum, the benefit of this long peried of

service uouid accrue to all promotees, who have
continuously officiated against long-tarm
vacancises and long-term vacancies would be thosa
that 'are not for a few days or a few months or
are otherwise adventitious. ! Irrespective of
whether the posts were temporary or permanent,
so long és the promotion was against vacancies,
the period of continuous officiation would have
to be reckopned for determining seniority.Whether
the vacancies occurred dﬁe to long-term

deputation or long leave due to death,retirement
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resignation, dismissal or remova
promotion regular, ad hog, officiating or'otheruise,
andauhather the deputationists or promotess hold a
lien .or not, the benefit of continuous officiation

would accrue to promotees against such vacancies.!
In A, Janardhana (supra), it was held that:

" Where the qUotg rule is linked with the
seniority rule, if the first breaks doun

or is legally not adhered to, ineguitous and
improper._Thereforé, once the quota rule uas
wholly relaxed to suit the requirsments of
service and reéruitment made in excess of the quota
for the promotees and the minimum qualification
rule for direct recruits is held to be valid, no
effect can be given to the seniority rule
gnunciated in para 3{iii) which is wholly
interlinked with the guota rule and cannot

exist apart from it on its oun strength.?

It may be pertinent to notige here that under the rules
'approved service'! in relation to any grade means periodg of
service in that grade rendersd after sslection according to

‘prescribed procedure for long term appointment to the Grade.
As seen asbove, a 'Cadre Officer' has been defined to mean in

the Section Officers'! Grade

relation to A member of the Service of the Saction OF ficers
Grade including a temporary oF?icar approved for longnterm
appoh ntment to that Grade. Now 'long—texm ap301ntnen*' implies
appointment for an indefinite period as GLSElﬂ%FlSth from a pured
temporary or adhoc appointment like apoointmen

'/against a leave or other local vacancy of a specified
duration. Further, a temporary officer means a person

holding temporary or officiating appeintment in a Lrade on

the basis of being regularly approved for such appointment.

It is thus cliear that 'a long term appointment of a
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him
promotee shall constitute/a Cadre Officer prosided
/

of course that his appointment is in accordance
with the BRules, Refepence in this context may also
be made to DP&AR OM No. 21/13/75-CS(1) dated 29th
of March, 1976 on the subject of principles for
fixation of authorised permanent strength of
decentralised grades of the Central Secretériat
Service which will naturally include Section Officers’
Grade., Acording to the said OM the following should.
be taken into consideration in fixing authorised
pe:manént strength of the decentralised grades and
their sum (total) should be fixed as authorised

permanent strengths:
g Para 2.

e

(a) All permanent posts;

| (b) All temporary posts which have

been in existence for three or more
years and have been surveyed by the
Internal Financial Advisqr concerned
and are likely to be made permanent

(C) s .,. [ °e

Further clause 3 of the said OM ¢larifies that
three years old temporary posts mentioned in para 2(b).
when included in the authorised permanent strength

are to be treated as converted into permanent ones and

substantivé»appointmalts can be made against them,

" Applying this criteria to the so=-called

temporary posts in the grade of Section Officers,

thére can be no shadow of doubt that they constitute

a part and parcel of the authdfiséd permahent-strength

of the Service. It is nobody's case that the said'

posts are of a short durationvor the appointment of

the appointees thereto was fortuitous or as a stop-gap -
" arrangement or adventitious., Further, it is nobody's

case that any of the promotee Section Officers included

in the eligbility lists in question was ever reverted.

———
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On the contrary, it is manifestly clear from

the eligibility lists in question that they

have been continuousl& serving.in the Section
Officers' Grade since their induction in ﬁhe
‘Serviqe,and commencement of their approved’
servicé.w;e.f. 1-7-1974/1;7-1975. Hence there
ié:absblutely.no justificatiocn or reason to Heny
the benefit of seniority to the applicants for

. the entire pgriod of their contiﬁqoqé foiciation
on the pdst§ of Section Officers. In this view
of the matter, therefore, the stand taken,by the
respondents is tbtélly fallacious and contrary
to ghé latest dictum.lqid by the Supreme Court

in the aforesaid judgments.

~ The learned Counsel for the fespogdenté _

has placed reliance on V.B, Badami V State of Nysofe
AIR 1980 SC 1561 and Sonal Sihimappa V State of
" Karnataka and others, AIR 1987 SC 2359 besides of B
course certain other authorities advérted to in
the latuu:decision in éupport of their contention
that appoiﬂtment of promoﬁee- Section CEfiEérs on
temporary basis to the grade of Section Officers
did not éonfer any right on them to claim the benefit
.of their éntire officiation inasmuch‘as under law |
' liable. to bs : .
they were / reverted as soon as the vacancies reserved
for the direct recruits were later on filled in. No
doubt in Sonal Sihimappa case (supra), their Lodships
held: - . | o

_"Whére appdihtnenf'to the promotional

ﬁost was made in excess of the quota

the mandate in R.17, General Recruitment Rules
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takes place the promotee has to be make

room for the direct recruit, every promotee
in such a situation woulcd not be entitled

to claim any further benefit than the
~advantage of being in a promotional post
not due to him but yet filled by him in
the absence of a direct recruit; The
advaniage.received by the proﬁotee before
his chance opened should be balanced against
his forfeiture of claim to seniority. In
this vigw, it cannot be said that gquota
- for direct recruits could be-carried forward
for a maximum period of three years and not
beyond.’Deéision of Karnataka High Court is

reversed®

However, it may be noticed that the aforesaid

view Waé based on Rule 17(c) of the KarnatakaCivil

1

Services (General Recruitment)Rules, 1977 which

. specifically laid down that "a candidate temporarily

" promoted under this sub-rule shall not have any

preferential claim for regular promotion and also

shall not count the period of service in fhe promoted
post for seniority;‘he shall also revert'fo his original
post on the expiry of one year or on the appointment

of a direct redruit_Whichewmz;arlier..." Their Lordships
took the view thgi the scheme in the Rules of 1977 cléarly
indicatea ﬁhat'the transgression of the quota rule was
ajdeviation of a tempbrary natufe and was intended to

e ‘ ~ dippct recruits
be balanced in good time.especially ~yhen* /. " were duly

i

confirmed against permanent posts in their cadre . Significantly

their Lordships also adverted to the decision in G.S,

. Lamba (supra), but they distinguished the same on the
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ground that the Court characterised the promotion‘

to be regular'keeping in view‘the power of Governmént
to relax the orovisioﬁs of‘the ruius. At is thus
crystdl clear that the view expressed by the Supreme
Court in%xxxxk Sonal Sihimappa (supra) was founded |

on t wo aspecté (1) mandate of the specific rule
o ——the

)

itself and (ii) absence of any power of!relaxatien of/Rulas_

with the Gov;rnment The Supreme Court found that the
de0151on in V.,B, Badami case was blndlng on them
both as a precedent as, well as under Article 141 of

the Consﬁitution. Under the circumstances the

'said decision is of no avail to the respondents in

the instant case. In G.5, Lamba tob, the Supreme

Court noticed that Rule 29(a) of IFS Branch 'B!

(Recruitment, Cadre, Seniority and Promotion)Rules, 1964
donferred power to relax any of the provisions
of the said Rules. So, advertingto A Janardhana case

(supra), the Supreme Court held:

"When the question again came up in A Janardhana
case, the Court'held that if direct recruitment
was made inrelaxation of the relevant rules, the

-

same reasons will mutatis g14 mutandls apply to

hold that promotions in excess of quota were
given by relaxing the rules. It is, thérefore;
reasonable to believe in this case that though
the quota was mandatory it was not adhered t6
by exer#iéing the power of relaxationboth |

qua persons and .posts®

A cbntentibnlwas raised that it was not permissible

to 1nfér~”f;that promotions in excess of quota were made
by relaxing the quota fules'because the posts in
integrated_grades II and III were within tﬁe purview

of the Union Public Service Commission and proviso
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tolRule 29(a) mandates that the power to relax-

is hedged in with a condition that it can be

done after consultation with the éommission,

but there was nothing to show that the Commission
was ever consulted. Repelling this contention,
their Lordships held that Article 320(3){(c) of the
Constitution being only directory, the same:did |
not confer any right on the public servants so
that the absence of consultation or irregularity
in consultation did not afford a cause of action

in a Court of law, Observed their Lordships:

"Therefore, it can be safely statéd that

the énormous departure from the. quota rule

year to year permits an inference: - that

the departure was in exercise of the powern

of relaxing ,the quota rule conferred on the
céntrolling authority. Once there is power ;
to relax the mandatory quota rule, the
éppointments made in excess of the quota

from any given source would not be illegai

or invalid, but would be valid and legal ,.

L}
LX) LX) »e °oe ©e e o

It may be noticed that vide notification
dated 30th March, 1986, an amendment was made to
. the Rules and the following provision relating to

relaxation of rules was inserted i~

"25(a) Power to reléx: Where the Central
Governmént'in the Ministry of Home Affairs
 (Department of Personnel and Administrative
Reforms) is of the opinion that it is necessary
or expedient to do, it may, by order for reasons

to be recorded in writing, and in consultation



"I‘“"

Dty

55w

with the Commission, relax any .
of the provision of these rules
with respect of any class or category

of persons or posts.?

The above ruyle empouwsring the Government
to relax any of the provisions of the rules in
consultation with the Commission is in

. —_
[Ae }
para-materia with /one contained in G.S.Lamba's
case. 50, therz is no reason why the same

presumption, as drawn in G.S.lamba's case{supra)

that the relevant service rule had besn relaxed

. :
~uhile making appointments of promotees in excass

af their quota, bse not drawn in the instant
Ccase, Indead the instanit case stands on a much
highér footing inasmuch as the teﬁporary posts
sanétionedvherein fform part of authorised
permanent strength of the Service. They are of
long duration and, therefore, promotio n of
Ehe Applicants on the basis of Sglect Lists
for the grade of Section Officers having pDean,

for all intents and purposes, regularly made,

there is no reason vhy their continuous officiation

on the posts should not be held to be legal and
valid. Refersnce in this context be also
made to Narepder Chadha and Others v/s Union

of India and Others - A.I.R. 1986 SC 638,
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The oft quoted observations of Chandrachud €, J.

(as his Lordship then was) in S.8. Patuardhan and another V.

State of Maharashtrw and others, 1977(3) sccC 399 may also

be pertlnently noticed here. Sald his Lordship:

" Instead of adopting an intelligible differentia,
Rule. 8(iii) leaves seniority o be Eetermined
.on the soia touchstone of confirmation which
seems to us indefensible., Confirmatior is one
of the inglurioua‘dncertainties of government
service depending neither on efficiency of the
incumbent nor on the availahility of substaﬁtive
vacancies. A glaring instance widely. knoun in a
- part of our country is of a distinguished member
J~udge after he was confirmed as a Judge of the
High Court.”
Hence the confirmation by itself should not
tilt tﬁe balance in favour of the direct recruits for
determlnatlon of inter se seniority of the appllcants

Vls-a-VlS them.
Py

To sum up, therefore, we hold that while the

. decision of the Supreme Court in H.V.Pardasani and Others

v/s Unien of India & Others (supra) operates as

res judicatayso far as the eligibility list of Section .
for the year 1933

Officers for promotion to Grade-I of the €ss/is concerned,

the bar of res judicata cannot be invoked qua the

eligibility lists for the subsequent years viz, 1584

onuards especially the last eligibility list of 1987.

We, therefore, hold that the quota and roté rule has not

been strictly adhered to and there has heen enormous

deviation in implemsnting the quota prescribed for the
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direct recruits by not filling all the v=cancies

for direct recruits on year-uise basis. Thus, the
Respondents have been wrongly carrying foruward the
unfilled vacancies meant for direct recruits

by keeping the slots opan to be filled up later on

by direct recruits appointed on the basis of subsequent
competitive examination. This has resulted in grave
prejudice to the promotee Section Officers in

the matter of their seniority for the purpose of
consideration for promotion te the next higher

gradé viz. Under Secretary's grade in the serviée.
Thus, non~implementatibn/malfunctioning of the guota
and rota rule bhas resulted in miscarriage of justice
.to the promotee Section Cfficers who have had to wait
for 12 to 15 years before being brought on the
eligibility iist. This alapming situstion‘uhich

is bound to be inequitous and unjust to the promotes
Section Officers has, therefore, to be remedied.

As already noticed, the legal position in this respect
is well settled namaly that when rule of gquota preaks
&oun; effect cannot be given to rule of rotation
either, uithout serious prejudice to the promotee
Section Officers. Hence recourse has to be taken %o

the residuary rule of continuous officiation.

Lonsequently, we quash the impugned eligibility
lists for the ysars 1984, 1985, 7986 ang 1987 as being

viclative of principle of equality enshrined in

Articles 14 and 16 of the Copstitution of lnaia

s

and direct the Regsponuents to recast the eligipbility

lists for the salig years sspecially the eligibility

i
i}

list for the yesar 1987 in accordance with the principle

sl

of continuous officizticn reckoning the senicrity of
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both direct recruits as well as the promotee
Section Officexrs on the basis of continuous
officiaticn with effect from the dates their respective
'approved service'commenced. We do not think that
having regard to the specific rule 12{2) uhich
provides for induction of Section Officers in the
eligibility list cn their having rendered not
less than 8 years approved service in that grade- .
we should opt for the date of continuocus cofficiation
of the direct recruits as well as the promotee
Section Officers in the grade of Section Officers.
That will ﬁot be sfrictly in conformity with the
rule menticned above when there is no justificaticn

tor departing from the same.

The Respondents are directeq to prepare

- fresh eligibiljty lists as directed above and in

the light of observstions made above within four
months from the date of receipt of this order,
Under the circumstances, no order is made as %o

costs,

Z\, 'i wid ejwauﬁ g‘gﬂ
Al

- " - ' S\

(Kaushal Kumar) (J.D/ﬂain)Ci)

Administrative Member. Uice-CQﬁirman



