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IN THE CENTRAL ADMINISTRATIVE TRIBUNAIL

CAT/7/12 ‘
Y

NEW DELHI

0O.A. No. 1 644/87) ‘ :
TACNe. , 199

DATE OF DECISION 7. /0. 90

K;L}Sachdeva - Petitioner
S.K.Sauhney Advocate for-the Petitioner(s)
Versus

Union of India and others Respondent

Inderjit Sharma Advocate for the Respondent(s)

The Hon’ble Mr. S,P.Mukerji, Vice Chairman

The Hon’ble Mr. G,Srsedharan Nair, Vigé Chairman,;
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Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

. ORDER ,
(Hon'ble Shri SP.Mukerji, Vice Chairman)

In this abplicatiqn instituted on 13,11,1987 uhder
Section 12 of the Admipistrative Tribunals Act? the applicant
who has been working as Inspector, Stores Account in the office
oF;the Chief Enginser,(Construction) .under the General Mapager,
Noonthern Railway has prayed that the respondents be directed

to restore his pay to Rs, 775/= per month which was reduced to

Rs, 725/= with effect from June, 198§)along with refund of the

kK .
recoweries made and grant him further increments and other
: R ; ,
[

benefits on the basis of his pay of Rs, 775/=- after-June,1986.

He has also prayed that the respondents be directed to fix his
pay on the basis of the benefit of Next Bdow Rule, The material
. s

facts of the case may be summarised as FOlious§
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2. The applicant joined the Department as Clerk

Grade I1 on 8.,2,56, He was promoted as Clerk Grade I
in May, 1957, the pay of which was revised to Rs, 330-560
with effect from 1,1,1973, The applicant reached the
maximum of the pay scale of Rs, 330-560 at Rs,BG0/- in
_ L | agaumst hi
1673, He joined the Vigilence Branch of Bx-cadre post
. ~
£
of Inmspector, Station Account in the higher sczle of
Rs, 500-900 in December, 1976 and he continued thers
till Uecember, 1978 when he wae reverted back to the
parent cadre at his own recuest in the sazme scde of
Rs, 500-900, At that time he was getting a pay of
Rs, 640/~ (Rs,620/~ accordiing to the respondent) and
he continued to get the same pay with regulsr increments
in his parent casdre ever since .December, 1978, He
was allowed to cross the Efficiency Bar in Cecember,1983
in » \ ‘ ‘
and/December, 1985 he was getting a pay of Rs, 775/-?nn-.
al- 1

His next increment meg?h&é'the‘stage of Rs, 800/~ was
due in December, 1966 but before that in June, 1986
his pay was reduced from Rs, 775/~ to Rs, 725/- per
month by the pay slip for Jume, 1986 (Apnzxure-A,1 and
A.2). Monthly recovery of Rs, 165/= per month was also
made against alleged excess payment, He represented on
%0.6,86 (Annexure-A,3), which was replied to on 29,7,86

. from
(Annexure,A,4) advising him that the deductions@f his
pay were made under the orders of the Headquarters Office

and the spplicant should approach that office, To his
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further representation dated 12,8,86 {Annexure-S) he
was intima;ed that the matfer Was under consideration
(Arnexure,A,6), In his répresenﬁation he had stated
that he had been officiating in the sczle of Rs,500-9G0
during his deputation to the Vigil®nce Branch and
even after his repatriation to the parent department
persons xx. junior to him had officiated in the scale
‘ on adso l
of Rs, 500~9C0 in the parent cedrehgyring the period
of his deputation, He claimed the benefit of Next
Below Rule for protecting his pay scale of Rs,500-200,
His further represent&ion dated 23,6.87 (Annexure.f,7)
elicited a reply ﬁated 14,7,87 (Rnnéxure.A.B)‘asking
him to submit details of his serviee particulars, Ths

applicent again submitted a detsiled representation dated

5,10,87 (Annexure.A,9) indicating inter-alia that one

'Shri Mohinder Singh jumnior to him had been promoted

on 28,2,77 on adhoc basis as Inspector, Stors Account

in the scale of Fs, 500=900 while the applicant was

oL bu)-—
working in similar ex~cadre post in the Vigilance Branch,
~ I .
s

Shri Mohinder Singh Eontinued to officiate in that scale

till he voluntarily got himself reverted in Jun=,1978
(o oW@‘cw¥ )
but wes repromoted in October, 1978, He claimed that
- 5~

under the benefit of Next Bfow Rule the applicant was

entitled to the higher pay scale between 18,2,77 and

December, 1978, The respondents kexs finally rejected
5%

Oot'a
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his reprsséntation on 30,10,87 (Anpexure,A,10), The
beacde IhZ poy siip

applicant's contention is tha%\no formal order indicating

S

reasons has been issusd for reducing his pay'From

Rs. 775/= to Rs, 725/~ with effect from June, 1986

and that he was not given any notice before the pay

was reducéd and the monthly deduction of Rs, 165/-

alsc is being made in breach of the pfinciples of

/

natuﬁal justice a2nd Article 311 of the Conpstitution of
Ind;a, By being denied the pay equal to what his
jun;ofs are getting, t?? riohts under Articles 14 and
16 of the Eonstitution of India’have been violated,

3. According to the respondents, the applicant's
pay had not been correctly fixed in accordance with
Railuay Board's lstter dated 29,4,74 wﬁf due to over-
sicht uhen hé was reverted from the Vigilence Brarch,
This omission came to light in May, 1986 and his pay
was refixed in the parent cadré in Juns, 1986, They
have Urongly guoted the prdviso to Rule 2017 of the
Indisn Reiluway Establishment Code (hereinafter referred
to as 'Railway Code') to say that service rendered outf
side the parent cadre will count only from the date the
applicsnt's junior was promoted in his parént cadre and
the benefit will be limited to the period the Railway

servant could have held the post in his parent cadre

had he not been appointed to the ex-cadre post, The

toad



5

applicant's pay was fixed on that basis, They have
clarifiad tha} the applicant was 9iven proforma promotion
under the berefit of Next Beloy Rule with effect from
15.4,78 as Inspector, Stores Aceounts when his immediate
junidr Shri J,0,Manglik was promoted on a regular hasis
in the parent cadre, ﬁegérding Shri Mohinder Singh

they have stated that he was promoted as I,S,A, out

of turﬁ on adhoc basis when persons senior to him
de€lined the promotion as I,5,A, at ferozpur. Shri
Mohinder Singh joined at Ferozpur on 22.6;77 and con-

tinued there till 2,6.78 when he sought reversion, He

-

o .
was repromoted as 1,5,A, on,regular basis with effect

from 27.10.78.> The respondents, however, conceded that
Shri Mohinder Singh was allowed the bepefit of adhoc
promotion for pu:pose of fixation of pay and incremen%f

in terms of Rule 2022(5). They have further clarified
that since Shri Mohinder Singh}s adhoc promotion was

not followed by regulsar promotioﬁ without any break

the adhoc promotion could not be extended tq the applicant

for purpeses of pay fixation in terms of Railway Board's

letter dated 5,10,76 at Annexure,R,?,

4, . In the rejoinder the applicant has stated that

e
his case is not covered by the Railway Baard's letter
AN -

dated 29,1,74 at Annexure,R,1 or letter dated 5,10,76

1 s
at Annexure F,2 but that his claim is bassf.sov giving
A

him the benefit of the Next Below Rule,

Q..lG
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5, We have heard the arquments of the learned
counsel for both the parties and gone throuagh the
documents caref‘ullylo In the course 6F the arquments
the learned counsel for the applicant clarified that
he was seeking relief only under the principle of Next
~Uhe
Below Rule and_nothasotection of pay and counting his
entire service while on deputation to ex-cadre post
after his repatriation to the parent cadre, In that
light the Reailway Board's letter of 29,1,74 at Annexars
R.,1 cannot be applied, We are also inclimed to accept
his contention that the Railway Board's order dated
5.,10,76 at Annexure R.2 regarding stepping up of the
~pay of the senior to the pay drawn by the juniﬁr cannot
be applied to this case in which the applicant is seeking
the ﬁenefit of bromotion from the date his jumiors uere
promoted while he was working in an ex-cadre post, The
respondents have given tHe applicent the benefit of Next
Below Rule with effect from 15.4.75 when the perso;
immediately jumior to him gas promoted on a-rregular basis
to the higher scale, However, fhe.fespondents have con-
cgded that another officisl Shri Mohinder Singh.adm;ttedly
junior to the applient was promoted as Inspector, Store
Rccounts though-on an adhoc Basis at Firozpur ;n'26;2.77
and contipued on promotion till 2,6,78 when he on his

request 0ot himself tramsferred, He was regularly promoted

as Inspector on 27,10,78, It has also come out that before

0."‘7
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promoting Shri Mohindér Singh, all the aM@@Q%?@Q\d%%MX
persons senior to him were consulted and only on
their refusal Shri Singh was promoted, Obviously
the applient could not be consulted as he was working
against an ex~cadre post in an eguivalent grade, It
is, therefore, evident that from 26,2,77 till 15,4,78
from which date the applient was given benefit of Next
Below Rule,-there Was a vacancy in the higher grade to
which Shri Mohinder Singh, jumior tothe applicant
had been ﬁromoted on an achoc basis, Trere was thus
a vécancy teo which the applicanticould. have been
nromoted had hz remained in the parent department, The
learned counsel for the fespondents fairly accepted
the position that all officials in»the pa rent cadre

‘ amd Ty
senior to the applicant had been consultédx:éd_declined
the promotidn and no senior was left Qut for this
promotion, Thus the applicant in law and equity has a
justi%ﬁible cl?im to the behefit\of Next Bdou Rule
for thgfgériod between 26.2.77 and 15.4,78, The fact

n

that Shri Mohinder Singh was promoted during this
period on adhoc basis sﬁould not make any difference
in accoerdance with the responﬁents)ouﬁ averment in the

Counter Affidavit as guoted lvelow:

"It is furtter submitted that provise to Rule
2017-RII (FR 22) of the Indian Railway Esta-

blishment €eds provides that service (rendered

3008
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by the railway servant outside his parent cadre)
will count from the date his junior is promoted
in his parent_cadre and the benefit will be
limited to the period the rajlway servant would
have held the post in his parent cadre had he not
been appointedtdb the ex=-cadre post," femphasis adde

The above averment deoes not exclude adhoc promotion
of the juniors, We feel that it is not necessary for

the benefit of Next Below Rule that only one junior

{
should continue in the higher grade without zny break,

ey .
The governing factor is shewe there was s vacaney in
S
the higher orade in the parent cadre z4 could have
2 ol

Was
been given to the officisl who # working outside
_ [

the parent cadre, The promotion of Shri Mohinder Singh
| U
cannot be taken to be fortuitous as _continued from
o

26,2,77 richt upto 2,6,78 and would have continued

oo for
beyond that date if he had not opted reversicn,
A c o
6. - In the eye of law also the reduction of pay

of the applicant end recovery of alleged over-payment
without any formal order and without civing him any
prior notice is illegal being against the principle of-

natural justice, In the conspectus of facts and circum=

stances, we allou the application to the extent of

-directing the respondents to accord to the applicant

the benefit of Next Below Rule with effect from 26,2,77:

instead of 15.4,78, His pay shoulcd be refixed on this

i amy b  fupw
basis and excess recoverieshrefundedﬁeccordingly. There

will be no crder as to.costs, }
, - -“‘V\a,‘ie AR
(G,Sraedhar;% \air) ' (S,P.Mukerji)
Vice Chaitman Vice Chairman
712,60
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