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CENTRAL ADMINISTRAT IVE TRIBUNAL
PRINCIPAL BENCH, DELHI.

Regn. No. Q.A. 1635/1987,"

' DATE OF DECISION: lOth May, 1988.

Kumari Veena Sharma cose Applicant.
V/s.
Union of India & Others Jees Respondents.

CORAM: Hon'ble Mr, Justice K.S. Puttaswamy; Vice=Chairman, .
Hon'ble Mr. Kaushal Kumar, Member {A).

For the applicant ool Shri R.K, Kamal, Counsel,

For the respondents s Shri P.P. Khurana, Counsel,

{Judgment of the Bench delivered bg
Hon'ble Mr., Kaushal Kumar, iMember

Thistis an application under Section 19 of the
Adﬁinistrative Tribunals Act, 1985; wherein the applicant
who was appointed as @ Lower Division Clerk in the office
of the Joint Chief.Controllerxqf Imports.and Exports,
Kanpur on 4th November, 1982, has called iﬁ question the
order dated 13.11.1987 (Annexure A-3 to the application)
terminating her services with effect from the same date,

The learned counsel for the applicant has contended that
the order of termination is illegal, arbitrary, null and
void since the applicant was governed by tHeACentral Civil
Services (Temporary Service) Rules, 1945 and under Rule 5
thereof, the services of'a temporary Government servant
could be terminated only with a minimum of one month's
notice or by payment. of one month's pay in lieu of notice
and further that the termination order was not in accordance
with the pfdforma laid down‘by the Government of India

under standing instructions.

2. . The case of tﬁe respondents is that the applicant
was appointéd on a purely temporary and ad=hoc basis. and
her services as per terms of the contract could be terminated

without notice and without assigning any reason. The learned
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counsel for the respohdents contended that the service
of the applicant -was governed‘by'a contract and the terms .
of the contract were incorporated in the—Memorandum dated
4,11.1982 {Annexure A-L to the application), which was
sent to her before she was app01nted and that she did not
acquire the status of a ‘temporary bovernment servant. It
is also contended that the post of the_Lower Division
Clexk against which the applicant was appointed was réquired
to be filled up on the recommendation of the Staff Selection
Commission and that the applicaht had failed to qualify |
in the Examinations wnich were held by the ComnlsSLOn in
1985 and 1987 and as such she could not be retalned in
service,
3. Learued counse;'for the respondents Shri Khurana
also'contended as an alternative argument that even if the
apolicant'was held to be governed by the CCS (Tenporary
Serv1ce) Rules, 1965, she could at the most clalm cne
month's pay in lieu of the notlce which was. requlred to
be given in terms of Rule 5 of tbe‘CC3 {Temporary Service)
Rules, 1965, |
4, . It is ueceésary to examine the various uocuments
concerning the appointment of the appliuént to determine

whether she could be considered a temporary Government

~servant., Memorandum dated 4,11.1982 (Annexure A-lL to the

application) states in para 2 as follows: =
| ?2; The texms of appointment are as follows: =
I) The appointment is purely temporary and ad—hoc
basis and can be terminated at any time W1tnout
notlce and assigning any reason.
II) Other conditions of service will be governed

~ ’ | by relevant rules & orders in force from time
to ‘time," ‘

The Office Order dated 9.11.1982 issued by the Office of the’

Joint Chief Controller of Imports and Exporfs, Kanpur (which
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is filed as Annexure-I to the counter—affidavit).whereby
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-the applicant along with seven oﬁher persons was éppointed

as L.D.C, also states as follows: =
"The abéve appointments are on purely temporary
and adhoc basis and can be terminated at any
time Qithout notice and without assigning any
reason. "
This Office QOrder dated'9?;lfl982,also indicates that
the vacancy égainst which the applicént was appointed
was a resultant vacancy caused due to the sanction of

8 posts of L.D.C.s vide Ministry of Gommerbe, New Delhi

‘circular letter No. A-11013/9/80-E-IIT dated 23,8.1982.

5. From the above documents, it is clear that the

applicant was appointed against a regular vacancy and her

-appointment was temporary and ad-hoc. The Memorandum

dated 4,11,1982 also makes it clear that hép tOther
conditions of service will be governed by the relevant
rules & orders in force from time to time." Shri Khurana
conceded thatAthe applicant being a person appointed on
contract, tﬁere were no other fules and orders by WHich
the conditions of servicerf the applicant were sought
fo be governed apart from the terms of the lemorandum
dated 4.11,1982 which formed the basis of the contract.

We are unable to uphold the contention that the appointment

. of.the applicant could be considered throughout her service

as a contractual assignment which could be terminated
without notice., Even though>the-initial appointment
of-a person through an offer of appointment and the
acceptance-thereof by the person concerned originates
from a confract, once a person joins Government service,
it fructifies into a status and the person‘is governed
by the relevant rules and regulations applicable to him

or her,

a /\2 Ao s



t o

-4 - .
6. Learned counselbfor'the respondents Shri khurana
relied on two judgments in support of his éontenﬁion that
the applicant?é services were to bé treated as purely
ad=hoc which could be terminated without notice and as not

attractlng the provision of CCS (Temporary aerv1ce) Rules.

The first ruling which he relied upon is that of a Bench

of this Tribunal in the case of Hlss Sujata Oberoi v.
Union of India and Others (A T.R. 1987 (1) C.A.T. 178).
The facts of the said case are clearly distinguished
from the ones .under our consideration. It has been
brought out in para 1 of -the said judgment that the
terins of appointment of the applicant in that case
contained the following coﬁditions: -

"(1) That the appointment will be purely on
ad=hoc basis till such time the appoint-
ment to the post is made on regular basisg

(2) The appointment could be terminated at any
Ve
time without any notice and reason therefor.®

It is also stated in para 2 of the judgment that -
"On the petitioner's accepting to work on the
above mentioned conditions, the petiticner
cdntinued to work on purely ad-hoc basis for a
period upto 3.12.1984 or till the pogt was filled -
up on a regular basis whichever was earlier,
The applicant's period of service on ad=hoc
basis was extended from time to time and the
‘last such extension was given upto 8.4.1985
vide order dated 25.4,1985 passed by'the
respondent. Finally by the order dated 8.4.1986
. the respondent, Departmenf of Environment,
terminated the services of the petiﬁioner'w,e.f.
the afterncon of 8th April l986.;....?
T From the facts stated above, it is clear that the
word "temporary" was not used in the terms and conditions

of the ap001ntment in the sald case and further the

A
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appcintment of the applicaﬁt was on a fixed term basis,
Even the extensions that were given from time to time
-were for fixed terms and it Was precisely on the expiry
of the last extended term that the services of the applicant
were not continuea. It is also clear from the facts'of the
said case that the post of L.D,C. held by the applicant,
which belonged to the cadre of the Central Secretariat
Clerical SerQiqe was required to be filled ﬁp by @ member
of that Service and that the applicant therein did not‘
belong to that Service; she %gs appointed to work as a
Telephone Operator on an ad-hoc basis. In the case under
our consideration,_the'offer of appointment contained in
the Memorandum dated 4,11.1982 and the order of appointment
dated 9.11.1982 clearly envisage that the appointment was
not only ad=hoc but also temporaiy. There was no fixed
term of the appointment as such sincé'the berioa'of
appointment was not indicated at any stage,lnbr was the '
period of service of the applicant extended from time
to time and she continued to work for a péfiod of more thén
five years without any break. Thé case is clearly
distinguished from the facts on which the judgment in the
case of Miss Sujata Oberoi v. Union of India & bthers is
basedf | |
' 8. Another case on which.the learned counsel for
the respondents rel;ed was that of B.B. Kumar and
Others v. Government of India and Oihers decided by
the Ahmedabad Bench of this Tribunal {l987 (3) Administra-
tive Tribunals Cases 702),, The learned counsel referred
to the observation of fhe Bench in-para 4 of their
‘juAgment wnich reads as %ollows: -
nq, ‘e have to construe the nature of the
‘appointment from the facts ana circumstanéés \
giving risé to them and not merely from the

word ad hoc used or omitted in the relevant

b o)
{ / ('L . ,Z\.‘\_t:_;/‘/ '

.o



\O
-5 -
orders. .....The. facts and circumstances of
" . ' . these cases are distinguishable from those in the
cases cited by the learned advocates for the
. petitioners in support of their contentions that
'the'petiﬁieners have quasi—permane@t status or
have a right to be appeinted as regular employees.
There was neﬁep any deubt about the appointment
being for fixed period(in.the-case~ef the
petifioners; while in the cases cited in one instance
promises were held out about regular absorption,
a " ' andleligibility fof regglar eppoinﬁment was
\recegnised and the initial appointments were

not ad hoc. In the case of the petitioners not

Sorg———

- only the initial appointment is for fixed period

and_therefore no notice was recuired for termination
- _' / e B N - . “ . . -

and although the term ad hoc was used. at the time
of extension ﬁhe’nature of the appqintment-being
purely temporary was never in any doubt." {emphasis

—~ - supplied),

It is clear that in the aforesaid case élso, the appointment

of the petitioner was for a flxed tern and, therefore, the

facts are clearly dlstlnqu1shdble from those’ 'giving rise

to the presenu appllcatlon_before'us. | |

9. Shri Khurena also referred to the Central Givil

/ ' ' Services (Temporary Eervice) Rules, 1965 and etated that

| sub—rule (4){c) of Rule 1 made it clear that these Rules
vere not apollcoble in the case of Government servants

engaged on contract. However, sub-rule {3) of Rule 1 reads

\

as follows: -~

?(3)'Subject to the provisiens of sub-rule (4),
| these vu‘es shall apply to all persons -
(1) who hold a civil post 1nclud1ng all 01V¢11ans
pold from the defence services estlmetes under

. ~ the Government of India and' who are under rule-

A %ua_g)
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making control of  the Presideht, but who do not
hold & lien or a suspended lien on any post
under the Government of India or any State
. Govérnment;_

(ii).who are employed temporarily in work charged
establishments and whd‘héve optéd:for pensicnary
benefits,® _ |

10. In view of the said Rule, if a person holds

a civil post (the p05£ of L.D.C. held by the applicant

is obviously a civil post) under the Government of India
and is under the rulemakinq control of the President but
who does not hold a lien or a suspended lien on any post
under the Government of India or any- State uovelnment‘

the Central Civil Services (Temporary berv1ce) Rules, 1965 .
would apply. That, of course, is subject to sub-rule {4).
of Rule 1 of the aforesaid Rules. We are unable to agree
with the contention that the applicant was éngaged on’
contract. As pointed out above, the appointment originating
from a contract had fructified intc a fstatus'!. The

offer of appointment and the order of appointment clearly
state that the service of the applicaﬁt was temporary

and ad=hoc and there being no fixed term of appqintment

and the applicant hoidingla civil post under theAUhion
Goverﬁment, she was clearly governed by the Gentral Civil
Services (Temporary Service) Rules, 1965.

: llﬁ- In this connectlon, it is also relevant to
refer to thé order passed in O.A. 1484/87 (filed by the
same applicant) dated 27th October, 1987 to which one of °
us (Shri Kaushal Kumar) was a party. The said order is
reprcduced below: -

"In this application under Section 19 of the
Administrative Tribunals Act, 1985, the applicant
apprehends that her services are likely to be
terminated any time without any notice according
to the terms of the appointment. At present no |

- ? .
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termination order has been issued and the
application has been made only under an apprehension.
The application is.prima facie pre-mature and .is
aécordingly,dismiSSed.

"2, The appointment letter issued to the applicant
shows that she was appointed temporarily on an ad hoc
basis and in case her services are terminated, the

- termination will have to be regulated in accordance
- with Rule 5 of the Central Civil Services {Temporary
Service) Rules, 1965, ' |

"3, 'Anything said herein will not stand as~a
bar to make a fresh application if the applicant gets
any fresh cause of action / grievance,®
L2, It will be seen that in the aforesaid order,
it Wés held that "The appointment letteriissued to the"
applicant shows that she was appointed fempbrarily on
an ad=hoc basis and in case her services'are terminated,
the termination will have to be regulated in accordance
with Rule 5 of the Central Civil Services (Temﬁorary
Service) Ruleé, 1965." Even though the said order was
passed ex-parte at the admission stage, still we hold that
para 2 thereof correctly sets out the legal position in
so far as the status of the applicant is concerned,'
13. " The next question which arises for consideration
is as to whefher the termmination Srder dated 13.11.1987
is liable to be quashed in the event it is held to be
illegal and the applicant would be entitled to reinstatement
in service or the applicant can only claim one monthis
notice whiéh is required to be given under Rule 5 of the
- CCS (Tempora:y Service) ﬁules, 1965, 1In this connection,
Sﬁri Khurana peferred to the judgment of the Patna Bench
of. this Tribunal in Ashok Kumar v. Union of India and Othrs
. (L987_(2) Administiative Tribunals Casés 69) and relied
on the observations made in paras 23, 24 and 41 of»the
judgment. These are extracted below: =

23, Thus it is evident that the services of a
temporary Government servant can be terminated

A
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forthwith but he will be entitled to pay for one
month from the date of temmination of his services.

"24. Hr. B.P, Pandey has submitted that Rule 5(l)
of the said Rules will prevail against the contract
Annexure I, Annexure 1 only shows that appointment
of the petitioner is purely temporary and his
serv1ces may be termlnated at any time without
asslgnlng any reason. Thls can be done even
under Rule 5(L) of the said Rules and so there
is no contradiction between Annexure 1 and Rule
5{1) of the said Rules. '

%41, The petitiocner has only prayed for quashing
‘Annexures 6 and 11 which cannot be quashed for the
reasons mentioned above. However, in view of the
proviso to Rule 5{1)(b) of the said Rules the
plaintiff will be entitled to one month's pay
for the month of September 1981, as his services
were terminated on 31-8-1981l and the services of
the peb*tloner\vere terminated forthwith, but
the petitioner may claim this relief from the
depar»ment t

14, From the fact$ of the aforesaid case, it would
appear that thé respondents did treat the applicant as being
governed by the CCS (Temporary Service) Rules, but they had
failed to give one month’s notice or oné month's pay in
lieu of notice. Theé applicant therein had bentended that
he_was-entitled‘to'quasi—permanent status having put-in
more than three years service and, therefofe, he was n
entitled to three months! nqtipe. The plea oflthe applicant
that he was a guasi-permanent employee and he was required
to be given three monﬁhs' notice was rejected by the Bench,

but they held that he was governed by the Central Civil

: Servicesf(Temporary Service) Rules, 1965 and the respondents

were required to give orie month's salary in lieu of notice

and they gave a direction accordingly. In the present case;

‘the facts are clearly distinguishable inasmuch as the

réspondents did not treat the applicant as a temporary

employee, nor did they seek to terminate her services under

a—
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the CCSv(Temporaiy Service) Rules; 1965, This is clear -
from the impugned order dated 13,11.1987 itself. The
learned counsel for the.applicant réferred to the proforma
of notice required to be given in case her services
were sought to be terminated under Rule 5 of the GCS
{Temporary Service) Rules, 1965. The proforma referred
to is not a part of the mainvﬁu;es.\\lt has been prescribed
under the Government of India, Ministry of Home Affairs
lMemo, No.4/l/65=-Est., {C), dated the 1l3th October,.l965
as aménded‘by Memo, No. 4/1/65=Est {C) dated the 30th
March; 1967, He also referred to a judgment of & Bench
of this Tribunal in Chander Pal v. Union of India & Others
(0.A. No. 1053/87) dated 3.12,1987. Para 9 of the said
judgment reads as followss: -

%9, In our view, the obligatiodvto give notice
of éne month to the applicant or pay wages in
lieu thereof, flows out the terms and ccnditions
incorporated in the offer of appointment made to
the applicant and it is mandatory in nature.-
Such a notice is envisaged by rﬁle 5 of the /
Centrel Civil Services (Temporary Service) Rules,
1965, and the Central Government has also
_prescribed ‘@ procforma for giving notice in
which it is clearly mentioned that a temporary
employee whose services.are3terminatéd, is
entitied to payment of wages for one month
in lieu of notice period if no such notice
is given. Actual payment gf wages for one month
need not be made simultaneousl? with the oxrder
termihating the services of a temporaryvemployee,
but-it.sbould be made within a reascnable period
théreafter, if the oxder of.termination does not
copform to he broforma prescribed as in the
present case. As the requisite notice was not

given nor peyment in lieu thereof made to the
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~applicant, the memorandum dated 24-9-1986 is
non est in the eye of law,®

15. We are in agreement thet the substance of the
rule has to be complied with where services. are sought

to be terminated either by giving one month's notice or
one month's pay in-lieu therecf. In the present case, the
respondents did not consider the-applicant to be a temporary
empldyée and did not seek to terminate her services under
the CC3 (Temporary Service) Rules, 1965 and as such the
question of adherehce to the prescribed proforma doés net
arise.,. It is not as if the order terminating the services
0f the applicant had been passed under the CCS (Tembcrary.
Service) Rules, 1955 and there was merely an irreg qularity

' notice
in not‘giving one month's/or one month's pay in lieu thereof,
In the event of such an cxrder having been passed under the
provision of the CCS (Temporary Service) Rules, the
irregularity could have been cured by ensuring ccmpliance
with the provision regarding payment c¢f one month's salary.
In the present case, the order is treated to be zb=initio
'void and non-est in view of the findings we have given in
/

the earlier paragraphs. In these circumstances, the
impugned order dated 13.11,1987 is liable to be quashed
and the applicant is entitled to reinstatiment in service
as if the order was not issued

16, In view of the above discussion, the application
is partly allowed, The.order dated 13.11.1987 is hereby
quashed with the diréction thaf the applicant shall be .
reinstated in service forthwith not later than two weeks
of the receipt of this order by the respondents and she
shall also be peaid afrears of salary from the date of
termination of her services till the date of her reinstate—

ment. There shall be np order as to costs.
A o] "l (s
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