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DATE OF DECISION 1643,1990

Shri Lakshman Das Kataria

Applicant (s)

Shri R, ?' Oberoi Advocate for the Applicant (s)

Versus

Union of India & Another Respondent (s)

Smt. Raj Kumari Chopr
te Raj Kuma hopra Advocate for the Respondent (s)

CORAM :

The Hon’ble Mr. I)F’l.K- Kartha, \J'ice-Chairmén (Judl,)

‘&g The Hon’ble Mr. I, K. Rasgotra, Administrative Memher,

Whether Reporters of local papers may be allowed to see the Judgement ? tj’w
To be referred to the Reporter or not ? v
Whether their Lordships wish to see the fair copy of the Judgement 7 I'vo

To be circulated to all Benches of the Tribunal ? VD

oo

JUDGEMENT

(deliversd by Hon'ble Shri P.K. Kartha, V.C.)

The applicant, who is working as an Assistant
Surveyor of Works at Bhatinda, filed this application

under Section 19 of the Administrative Tribunals Act,

1985‘praying for the follouing reliefst-

(i) '£o direct the respondents to publish a
list of vacancies which hss occurred in
the grade of  Assistant Surveyor of Works
betwsan the years 1978 to 1986 and also
the vacancies in,existence-prier to 1978;.

(ii) to hold a review D.P,C, for preparation of
select panels Fer year-wise vacancies which
had occurred since the last D.P.C. held
before 1980;

(iii) to accord to the applicant his due place of

seniority in the Select List oh the basis of
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his eligibility and suitabilitys
(iv) pending completion of revieu by fhe proposed
review DeP.Cey to treat him as having been"
feéularly pfomoted as Assistant Surveyor ;F
Works w.e.f. 14th July, 1982 and to fix his
-pay'in'the'scale of Rs.706-1300lby stepping
up; if nacéssary,‘soithat hiS.pay is not.
fixed at a stage lower than that of his
juniors; ,
(v) to consider his name for promotion to the
next higher grade of Surveyor of Works on
the basis of the revised seniority assigned
to himg
(vi) to grant consequential benefitg by way of
4 éeniority, promotion, arrears of pay, etc.jand
(vii) to auard.interest at the rate of 18 per cent
per annum on the arrears of pay and allouaﬁcés
from the date the same fell due to the date
of .actual payment.
2, Thgycase of the applicant in brief is aé follous,

He is a member of the Military Engineering Service

. (hereinaf ter referred to as 'Service'), He originally

joined the Service on 18,9.1957 as Supdt,, Buildings and

Roads, Grade II (a Class-III post), He was promoted as

Supdt,, Buildings and Roads,Grade I (a Class III post)
: OAGraC_fe 1

w.,e,f, 10,4,1963 and he was confirmed as Supdt, Grade I/SA/

LJ. e.F.‘ 10. 4.19740

K Prior to 1964, there were two parallel cadres -

the Surveyor Eadre and the Engineer Cadrs., In 1964, the

. (
tuo cadres were merged into a single cadre of Engineers,

v~
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Some Surveyor Assistants Grade II and Grade I opted

for the Surveyor Cadrg and soma, for the Engineer

Cadre, In 1978, the respondents decided to demerge

the cadre into tuwo sepafate cadras of Engineers'and

Surveyors, as was the position prior to 1964, The

demerger scheme provided that the-existing Assistant

Executive Engineers who were on the regular list of

encadered officers, Supdts, B/R Gradss I and II could

exercise option for transfer to the equivalent posts of

Assistant Sufveyor of Works, Surveyor Assistant Grades

I and II, regspectively in the Surveyor Cadre within a

period of four months from ihe date of issus of the

order dated 31,3,1978 (yvide Annexure II, pp,29-30 of

the paper-book), The said order further provided that

the senieority of personnel whose options for transfer

to the posts in the 3urveyor of Qorks Cadre aré approved,

will be regulated on the following basist-

a) Asstt, Exescutive Will be merged with the ASWs
Engineers (Encadersd) seniority list on the basis of

: - the dates of assuring appoint-

ments as AEE (bef ore demerger)/
- ASW apd in the same order of

seniority, .

b) Asstt, Enginesrs{Group Will bs merged with the senio-
B, Supdts, B&R Gde I rity list of surveyor Asstt,
(Cadre holders), Supdts, Gde I on the basis of the
B&R Gde I, dates of assuming appointment

as Supdts B&R Gde I (before
demerger)/Surveyor Asstt Gde I
and in the same order of senio-
rity, Asstt, Engineers (Group
B) and Supdts, B&R Gde I (Charge
Holders) will bs placed abovs
Supdts B&R Gde I,

‘'c) Supdts B&R Gde II Will be merged with the

' seniority list of Surveyor
Asstt Gde II on the basis of
the dates of assuming appoint-
ment as Supdt, B&R Gde II
(before demerger)/Surveyor
Asstt, Gde II and in the same
order of seniority,

@V‘-
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4, The applicant exercised his option on 11,7.78

for Surveyors' Cadre and his name was placed at S1,

No.,63 in the seniority list circulated on 23,10,1978,

He again submitted a fresh option, as desired, on
6.10.1?79.

S. The respondents gave further tims to exercise the
option upteo 31,10,1980, They issued a revised saniority
list as on December, 1980, wherein the name of the
applicant fiqured at S1, No.,71.

6. On 19,4,1982, the respondents issued orders for
promotion of 105 Surveyor Assistants Grade I to the
Grade oF.Assiétant Sorveyor of UWorks on an ad hgc basis
for a period of one year, or till regular candidates
becamelavaiiable. The name of the applicant figured at
S1, No,78 of the panel for promotion, PursQant to this
ordor; the applicant was appointed as Assistént Surveyor

of Works w,e,f. 14.7.1982,

7 Thereaf ter, on 28.,6,1982, the respondents promoted

JE

four Survsyor A551stants Grade I on régulcr bas1sa%s

— ——

Assistant Surveyor oF Works, Their mames had figured at
S1, Nos,2 to 5 of the panel prepared in April, 1982.

8, ~ The applicant has contended that the promotion of
105 officers on an ad hoc basis in 1982 was against
regular vacancies which had bsen in existence prior to
1980 and that promofion of only four of ficers on regular
basis out of 105 officers was arbitrary, discriminatory
and violative of Articles 14 and 16 of the Constitution,

9. Recruitment Rules for the post of Surveyor of

.uorks Cadre were notified on 16th JaRuary, 1985, u-Under

the said Rules, 50 per cent of the posts of Assistant

00005-0’
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Surveyor of Works are to be filled by promotion and
thé remaining 50 per cent by direct recruitment, The
following categorieé'af persons are eligibie for
promotion f-
(a) Surveyor Assistant Grade holdiné Degrese
in €ivil Engingering or equivalent, or
who have passed final examination of the
Institution of Surveyors (India) with
five years' regular service in the gradejand
(b) Surveyor Assistant Grade I,‘uho have passed
Iﬁtermediate Examination of Institution of
‘Surveyors (India), or holding Diploma in
Civil Engineariﬁg or equivalent with ten
yearslAregular service in the grade,
10. It vas also.provided that for the purpose of
counting the period of eligibility‘For promotion, the
regulap'seruice rendersd by Surveyor. Assistant, Grade I
in the equivalent grade in the Engineering Cadre as
Supdt,, Buildings/and Roads, Grade I or Supdﬁ., Bdildings
and Roads, Grade I (Charge Holder),or Assistant Engineer
prior to 4.1.1981,'shall'aiso be taken intoaccount,
11. . According to the Recruitment Rules in force prior
' and S—
to 1985, the educational /qualifying service criteria for

|
promotion to the post of Assistant Surveyor of Works, uere

as under;e
(a) Degree holders with five years' regular
service in the grads;
(b) Diploma holders with ten years' regular
service in the grade; and
(c) unqualified service with 15 yaars' regular

service in the grade,

Qo
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12, . The applicant uas éssigned seniority in the grade
of Surveyor Assistant, Gradg I Wee.f, 10,4,1963, He is
a Diploma-holder, He completed tean yearé' qualifying
~service on 10,4, 1973, He, therefore, fulfilled the
prescribed qualificaticn of length of service im 1973,
According to him,,he Was gligible for consideration
subject to his position in the seniority list and number
of vacanciss availgble each year against thes vacanciss
Which had cccurred from 1973 ocnuards,
13, In April, 1986, the respondents circulated 5 list
of 91 names stating that it was fhe‘approued pangl far
officiating promotions to the grade of ASW, " The applicant's
Name figured éﬁ 51, No,60 of the List and he Wwas ascigned
seniority w.e.f, 14,4,1986,
14, In the above factual backgrouna, the applicant has
Talsed the following contentions:-
(i) & large number, of vacancies in the grade of
A9 had occurred upto 1980 which had not been

Filled up, Ad hoc nromoticn of nearly 170

officars ueke made. betuean 1982 and..1984, -
Hodever, regular promoticns on the recommendg-
tions of the D.P.C. uere made in 1986 only
in respect of 4 officers promcted in 1982,

The respondents hunched tha vacancies from 1982
to 1584 instzad of preparing year-wise panels
on- the basis of the number of vacancies which
had occurred yoar-wisa, This uas in contraven-
. tion of the administrative instructions issued
- by the Uepartment of Personnel & Administrative
feforms in their 0.1, dated 24,12,1980, It has
the effect of depriving him of his legitimate
. . and rightful place in the seniority lists
(ii) He has been assignad seniority in the grade of
ASY w,e,f, 14,4,.86, His seniority should have
been -fixed w.e.f, 14,7.82 after taking into account
the entire period of ad hog service rendered by.

him for the purposs of fixztion of seniorityy
A

=
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(1ii) ineligible officers have bsen promoted to
the nextvhigher grade of Surve;or of Uorks,
overlooking his legitimate claims for
promotion;

(iv) on his regular pfomotion to the grade of ASU;
v,8,f, 14,4,1986, his pay has not besn correct-
ly fixed., His juniors are drawing more pay
than himg énd'

(v) he has not been allowed to cross the Efficiency
Bar énd is held ub at tﬁe stage of Rs,2800/-
in the revised pay-scale of Rs,2200-75-2800-
EB-100-4000,

\3 15, The respondents have denied the aforesaid contentions
in the counter-af%idavit filed by them, Their contentions
may be summed up'as followss-

(i) As he was promoted as ASY on’régular basis
oniy in 1986, he cannot have any grievance
relating to the promotions made in the grade
of SW earlier than his reqularisation in the
feeder post of ASY, They admit that 35
Assistant Surveyors of Works were promoted

 j . " .to the grade of Surveyors qf Works vide

| letter dated 22,3,1985, but according to

them, thess promotions have no relevance
in.his Caée. |

(ii)__He uwas taken into Surveyors' Cadre on the

~basis of the option exercised by him in
pursuance of demerger letter dated 5.9.80,
The then'éxisting recruifment-rules wara not
applicable in.the case of optees.: .

T Y~ { A N

¢/  ©a~" "F.he D.P.C. held in 1982 uas

TN L T

conducted against the uaCanies of 1979,'1.9.,
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the vacancies pertaining to the period prior

to demerger, viz., 1979 and only the original

SAs I in whose case the old recruitment rules
uere‘apblicable,'uefe considered by the D.P.C,
Accordingly, four officers appearing at S1,

Nos,2 to 5 in the Panel for promotion to the

Grade of ASW on ad hoc basis, uwere promoted to

the posts of ASY on regular basis vide letter
dated 26.8,19682, The révised recruitment rules
incorporating the provisions of demerger and
éllouing the optees to reckon their'seniority

in thé corresponding grades in Surveyor Cadre with
effact from the date of fheir assuming appointment
in the eguivalent grade in Engineer Cadre for the
purposgtof determining their eligibility for
promotion in the Surveyor Cadre, were finaglised

in 1985 only and, therefore, promotion B.P.Cs,

~could not be conducted till 1986,

(iii) -

(iv) -

A panel for promotion to the grade of A:S.U. on
ad hoc basis containing the names of 105 Surveyor
Assistants Grade I, was published yidg letter
dated 19,4,1982 in which the name of the applicant
figured at S1, No,78. The ad hoc promotions uere
made in order to meet the immediate recuiresment of
the Government and pending tﬁe'revision of the
existing recruitment rules with =z vieuw to
incorporating tﬁe provisidns of demerger, The
pansl was drawn on the basis of saniérity.

The applicant cannot élaim promotion zgainst the
vacgncies pertaining to the period prior to his
absorption in the Surveyor Cadre w.e.f. 5.7,1981,

O~
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The then existing rules were not apPplicasble to

the optees, He was promoted to the post of ASY

on regular basis on the‘recommendafions of the
UDeP.Cs which wzs held in 1986 af ter the recruitment
rules were revised in 1985,

(v) The applicant's name figures at S1, No,60 in

the list of officers aporoved for regular
promotions as ASW on the basis of. the fecommeﬁda-
tions of the D.P.C, held in 1986, He uvas promoted
Wee.?, 14,4,1986, However, the Panel published on
that date stands cuashed in da_1037/86 filed by
one, Kishan Chander, in thie Tribunal (vide
Kishan Chander Vs, Union of India, A.T.R. 1987(2)
C.AeTe 631)7: The competent Appointing Authority
have decided to implement the judgement of the
Tribunal, In view of this, the case of the
applicant for promotion to the Grade of Assistant
Surveyor of Works on regular basis, will be
‘considered by the revieu OPCs afresh as per the
directions given by the Tribunal in Kishan Chander's
Case,

(vi) The case of the applicant For stepping up of his
pay has been duly recommended by the Audit and
will be processed for consideration and approval,

16, The applicant has stated in his rejoinder affidavit

that in view of the orders of thie Tribunal in Kishan

Chander's casd, the matter would ﬁeed a fresh lecok and

consideration only after the result of the review D.P.C,

ordered by the Tribunel becomes knoun.

17, We have czrefully gone through the records of the

case and have heard the learned counsel for both the

parties, The issues raised in the present apolication
had figured in Kishan Chander's case. In this context,
N

-'..'10'.,
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a brief mention may be made abou: the facts in Kishan
Chander's case and the directicns given by the Tribunal
in its judgement dated 28.8,1987,

18. Kishan Chander vas also working as an ad hoc
Assistant Surveyor of Works, He was appointed as

Supdt, (8/R) Grade II on 13.12,1956, He was promoted as
Supdt., (8/R) Srade I on 19,1;ﬁ963 and took over as such
on 18.,2,1963, Howsver, in the cadrs of 5uperintendent—
Qrads I, he was giveﬁ seniority w.e,f, Bth April, 1963
uhich,‘according to him, was arbitrary. in 1964, the
respondents decided to merge the Surﬁeyors' and Engineers’
Cadres, The Cadfes Were, hDUBVeI, separated by demerger
in 1978 and options were asked for by the respondents,

He opted to serve inm the Surveyors' Cadre and hased on

~

- this option, he was promoted on an zd hoc basis as A.5.4,

on 19,4,1982, His grisvance was that no meeting of the
D.P.C. could be held after his ad hoc promotion in 1982
till 1986 for reqular promcticn as A, S.WU. His further
grievance uaslthat all the 91 regular vacancies in the
Grade of ASW which occurred till 1985, were EIUbbed

together and a consclidated panel was prepared in wuhich

he was not included, This had deprived him of his

- '

promotion which he would have got if year~uwise panels

had been prepared and the zone of consideration reduced
thereby, He had also challenged the consslidated panel

as being in violation of the policy of preparing year-wiss
panel as laid down in the Departmeﬁt of Personnel &
Administrative Reforms 0, M. dated 24,12.1980. He had
also prayed that his seniority in the Grade of Surueyor
Assistant (Grade I) .should not be fixed from the date of
option letter nof 1980, He had also guestioned the zction
taken by the respondents in not allcowing him to cross the

Efficiency Bar in the scale of A.S.Y. at the stage of

Hs,900 in the scale of R5,700-1300 merely on the ground
C)\//

—
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that he was an ad hoc apnointee,
19, The contention of the respondenfs was that

Kishan Chander was considered by the D.P.C. for regular
promotion to the Grade of ASY in 1985 but his nams could
not find a place in the Panel due to the grading awarded
to him by the 0.P.C, fs regards the clubbing together
of vacancies till 1985, they contended that the recruit.
ment rules were finaglised on 9th Febtuary, 1985 and,

therefore, year-wise vacancies could not be Filléd

‘earlier, They had further stated that as soon ss these

rules Wwere finalised, the meeting of the D.P.C. was held

in March, 1986, in accordance with the pnrocedurea laid down
in the 0.M. dated 24,12,1980, 3ince the vacancies were
belonging to the yesar 1985, after the publication of the
Tecruitment rules} the ACRs of the apnlicant were considered
for the years from 1982 to 1985, Promotions of Surveyor
Assistant Grade I as ASW were mzde on an ad hoc basis
during 1982-85 becauss the recruitment rules had not been
finalised, His Efficiency Bar could not be cleared as he

was an zd hoc ASY, Jince he was taksen in the seniority

. list of Surveyor Assistants Grade I w,e,f, 5.1.1981, he

could not claim promotion as ASWY given to Surveyor
Rsoistants Grade I against the vacancises of ASY of 1979
filled on the rzcommendation of the D,P.C. which met in
1882,

20, The Tribunal allowed the application in Kishan

Chander's case with the following .directionsi-

(a) The Panel prepared by the 0.P.C. in March,
1986 and promotions, if any, made on that
basis are set aside as illegal being in
complete violation of the Government of
India's own instructions of preparing annual
sanels for promotiong

(b) the aponlicant's seniocrity in the Grade of SA-1
should be based on his total length of sservice as
Supdt, Gr,I commencing from 19,1.1963;

(c) his induction as SA~I should be deemed to have
taken place from 1878 and a review D3.P.C. should
consider him for promotion as ASW as in
1882, If he is found suitable for promotion,
ha should be givan promotion with all conse-

quential benefits sgainst a supernumerary

On—
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post with effect from the date his next

junior in the revised sehiority list of

SA-1 was promoted through the B,P,C. of

1982 against the vacancies of 1979;

the responaents should identify yearwise
regular vacancies in the prohotion guota

in the grade of ASWs between 1982 and 1986

and hold review D.P.C., for each of the years
till 1986 to prepare year-wise pansls in
accordance with the instructions of 24th
December, 19840, bromotions of AS4d should be
made on the basis of ysar-wise panels so
prepared; and

if the applicant is included.in any of the
panels so prepared through the revisw DPC,

his prohotién should be regularised from the
year for which he is empanelled and his entire
ad hoc seruiCe'From that year should count

for seniority in the gréde of ASW, His ad hoc
officiatioﬁ, if any, prior te that ysar cannot
count for seniority hecause once.considered
and not empanelled, he has to concede seniority

to those who are on the Panel,

It will be noticed that most of the contentions

advanced before us in the instant case, had been mads by
the applicant in Kishan Chander's cass. Ths respondents
have stated that they are in the process of implementing
the judéement of fhis Tribunal in Kishan Chander's case
and that the applicant's case for promotion to the Grade\
of Assistant Surveyor of Works on fegular basis, will be
considered by the review D.P.Cs, afresh as per the

directions given in Kishan Chander's case,

QL
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22, Following the ratio in Kishan Chander's case,
we hold that on the demerger of the two Cedres in 1978,
the applicant who had opted for the 5urvéyors' Cadre,
must count his total service as Supdt, (B/R) Grade I
U.e.f. 10.4.1963 in the seniority list of Surveyor
Assistants I. Ho aurueyor Assistant Grade I and Supdt,
(B/R) brade I uho had Commanced officiation after
10,4.1963, should be ranked ahove him in the seniority
list of SA-I after demerger. He is also eligible to be
considered for the post of ASY from 1982, He should,
therefore, bé considered for such promoﬁion by a review
D.P.Cs of 1982 on the basis of his seniority in the
revised Iist in the grade of SA-I 2s mentioned above,
In case, he is found fit to be included in the Panel,
he should be promoted as ASY on a regular basis w.e,f,
the date his next junior in the revised seniority list
got the'promotion in 1882, In Case,‘he does not get
promoted on the basis of the rsview D,P.C, of 1982,
he should be considered for promotion as ASY in the
promotion quota vacancies falling from year to year
betueen 1882 and 1985, He should he consideresd faor Fﬁrther
p*omotlon in the light of the revised scnﬂorlty list as
nd1Cated above. He would also be entlbleo to other
.consequentlal benefits, including arrears of nay and
allowances, The respondents are alsoc directed to pass
appropriate orders on the claim of the applicant for
stepping up of his pay as expeditiously as possible and
release the- same to him together with interest at the
rate of 10 par cent per annum from the due.date till
the date of nayment, )
The parties will bear their own costs,
5<82r | | GhAAJbL)JQ
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P.Ke Kartha)
A ( :
,Jn<nlbu_aftﬁgﬁr§%ger Uice—Chairman(Judl.)



