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Judgement (Oral)

(Hon'ble Mr. Justice V.S. Malimath, Chairman)

In the light of the opinion rendered by the

Full Bench in its judgement dated 5.2.1993 in these cases

all these Original Applications are . allowed and the

following directions are issued:"

t rf"

i) The seniority list of Upper Division Clerks of

the Delhi Region and the Kerala Region as on

. - . 31.12.1984 shall be recast/ following the

principles laid down by the Full Berich.^ - ^

ii) A provisional seniority list shall first be\
prepared within a period of three months from

receipt of th& judg^m|nt) and

circulated to all persons likely to be affected
by the same, inviting objections giving them

reasonable period of not less than one month

for that purpose.

iii) After considering the objections received to

the provisional seniority list contemplated by

the aforesaid directions a final seniority list L
*

as on 31.12.1984 of the Upper Division Clerks

of the Delhi Region and the Kerala Region shall

be prepared and published with utmost

expedition.

iv) In the light of the final seniority list
prepared following the aforesaid directions

review of promotion shall be undertaken with

utmost expedition.
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Consequential monetary benefits flowing from
the review of promotion shall be restricted to

the period ' from the date of pronouncement of

the: opinion of the Full Bench on' 5.2.1993,

having regard to the fact that there was
uncertainity in regard to' the correct

principles to be followed in the matter of

^ preparation of seniority listNo costs.

3 ,j 2.^?; ; >• : Let a copy of this order be placed in all the

case f 10:^3 listed together. . . !

^ '/>/ ^

Heliil)er(«) ^ ^ Chairman
'Sah'

Jail Y:rA-.Of.

•w.-'. .i -
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IN THE CENTRAL ADMlNI^TlflAi^ii ^TRli^N
PRINCIPAL BENCH;NEW DELHI

NO.T-43/87
(C.W.P. 2172/85)

DATE OF DECISION:18.4o1991.

SHRI ASHOK MEHTA & ORS.

REGIONAL PROVIDENT FUND
COMMISSION & ANR.

OiT^NO. 1595/87
SHRI .UC. BAJAJ

REGIONAL PROVIDENT FUND
COMMISSIONER,DELHI

OA NO* 159e/87
SMT. USHA MONGA

REGIONAL PROVIDENT FUND
COMMISSIONER,DELHI

OA No. 1405/89

SHRI K. PARAMESWARANi
AND 9 OTHERS

REGIONAL PROVIDENT FUND
COMMISSIONER,KERALA

OA-1408/89
JOSEPH VERGHESE VERSUS APPLICANT
REGIONAL PROVIDENT FUND COMMISSIONER & ORS. RESPONDENT

APPLICANTS
VERSUS

RESPONDENTS

APPLICANT•
VERSUS

RESPONDENT

APPLICANT
VERSUS

RESPONDENTS

APPLICANT

VERSUS .

RESPONDENT

OA-1599/88
SHRI R.K, THAPAR & ORS. APPLICANTS'

VERSUS
REGIONAL PROVIDENT FUND COMMISSIONER RESPONDENT

"CORAMf " ^

\

-HONJ-BLE -MR.- J^JST~1€E AM ITAV-BANEiiiJ^7-eHAMlA-N
HON'BLE MR. I.K. RASGOTRA, MEMBER (A)

FOR THE APPLICANTS
Mcb. a5mIa'l^ip:i,,'Sr. OxffBd. ,Sti.

: Sho R.L. Sethi, Ms. Lily Thomas,
Shri C.Si Panda, counsel

FOR THE RESPONDENTS : Sh, Ravinder Bhatt, Sh. StP. Mago,
counsel.

• (Judgement of the Bench delivered by Hon'ble
Mr. I.K. Rasgotra, Member (A))

OA Nos. T-43/87 .(CWP-2172/85), 1595/87, 1596/87,/

1405/89 and 1408/89 filed by Shri Ashok Mehta and] 17

others, Shri H.C. Bajaj, Smt.,.Usha .Monga, Shri j K.

Parameswaran Nair & 9 others and Shri Joseph Verghese

respectively raise identical issues of law and fac%. •'

. I
/ .

/
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T-43/87 (C*P-2172/85) ^ been rocelvod on traneAr
under Section 29 of the Administrative Tribunals

Act, 1985 from Delhi High Court while the other three

applications are filed under Section 19 of the Admini-

etrative Tribunals Act, 1985. All the applicants

: working as Upper Division Clerks (UDCs) in the

office of Regional Commissioner of Provident Fund

(RCPF) were promoted on the basis of seniority and
were assigned inter se seniority with those who were

promoted on passing the prescribed qualifying examina

tion on the basis of quota rota principle. The said,

seniority list was circulated on 31.5.1985. the

recruitment to the post of UDC is regulated by ' the
Employees Provident Fund (Staff and Conditions of
Service) Regulations, 1962. The grievance of the
applicants is that they have been assigned seniority
below the UDCs who have been promoted on the basis

, of departmental examination, in the seniority list
circulated on 31.5.1985 following, the rota quota
principle of seniority although they have put in

- mueh-l-onger^-enEth o-f-s-ervice than the examrn^ promo- "
tees. By way of relief they have prayed that the
seniority list issued on 31.5.1985 (1985 seniority
list) be quashed, as has been done in the case of
Mohinder Kumar & Prs. V. Regional Provident

-Commissioner a Anr. in T-55fi/8P decided by the Chandi-
.garh Bench of the Tribunal vide their judgement dated
23.1.1987. They further justify the claim for quashing
the 1985 seniority list as the SLP (C) 7752/87 filed
by the respondents in the Hon'ble Supreme Court,
challenging the said judgement of the Chandigarh

-Bench has been dismissed on 11.8.1987 passing the
following order:-

—r

"ORDERS

We see no reason to entjertain this Speoialg/^
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leave petition. Ctae -ground in supppr-t of this Petition
was <that there is contrary decision by one of the Benches
of the Administrative Tribimal. That difficulty will
not continue by refusing to grant leave. We are of the
view that the appropriate rule for determining the seniority
of the officers is the total length of service in the
prcanotional posts which would depend upon the actual date
when they were promoted."

2. , OA -1599/88 has been filed' by Shri R.K. Thapar and 12

others • who- had b^n • promoted as UDCs in the examination quota

after they had been: declared successful in the said examination,

the applicants herein are, challenging the office orders Nos. 43/1988

•; ianci 1^^^^ circulated vide No.Adm.6(44)/84/Vol.lIi/264 dated
.;,18.4.19S8 and NP. Adm.6(44)/Vol.III/i826-dated 22.6.1988, promoting

the prpmotee UDCs e.g. Mrs. Usha Monga, Shri H.C. Bajaj, to the;

grade of Head Clerk on the basis of the seniority list prepared

by the respondents in accordance with the principle of length

of j service' arid circulated vide Adm. 6(21) dated, 18.4.1988 which

was , subsequently withdrawn' vide circular No. 6(21) part-Il dated

27.6.1988 (part-i.office prder No. 1G7/88).- The stpjiiicants herein
" ^coritendthat " since the seniority list of April,, .1988; has been with-,--

, drawn,::the promotions of' UECs as Head Clerks made on the basis

of April,;, 1988 seniority list are' not longer valid, and should

therefore be declared. illegal ;;and ylolative-: of ' Articles 14 and'

jLVr 16 of the Constitution of India. They further submit that the

only senioirltyV list which holds the field Is that of 31»6.1985

and, therefore, the promotion^ to'̂ ' t^^ next; hi^er^^^^g^
^ on that basis alone. V, ; . r . ' > r i '

- 3;. rThe "four brir^;^^ :rf!ae"scTxbB:d^ --lTr'^i.ragraph-I"--"
arid tie last OA referred to in paragraph 2 ^above raise

rival claims of seniority. For the purpose of „adjudica-.

tion, 'however, the issues of law raised in first set

of four OAs and fifth- OA -are fidentical,;. "we,therefore,

pFopose to deal with these issues through ithis common

judgement. .

4. ' The learned counsel for the applicants in TA-43/87, OA-

1595/87, OA-1596/87 and 0A-14Q5/89 . placing their ' reliance on the

. decisiori of the Hon'ble Suprone tourt dated,11.8.1987 in the cage

of Mohiridei- Kumar (supra) pleaded that the seniority of the, appli

cants shovp-d be fixed on .the' basis of the principle of length
of service .and not on the basis of rota quota

; :It. was further submitted that identical- Issues came

up for: conisideratiori befbre the Hyderabad Bench 6£ the

Tribunal in 0A-49b/8,6 which was; disposed of by the Ben^h

on 13th October.. 1987 following the decision of the

Chandigarh' bench in Mohirider kumar (supra) case, as-

upheld by the

ich in Mohirider kumar (supra) cslse, ; as"^;ji^;

Eon ' bie. Supreme ' Court in SLP(C) ' No.77bZj87



datgd 11.8.1987. The learned counsel further 4-ur

attention to the order of the Principal bench dated
19.11.1987 in OA-1595/87 H.C. Bajaj & Ors. (supra),

directing the respondents to make:

"appointments in accordance with directions

issued on 13.10.1987 by the Hyderabad Bench of

the Tribunal in OA-490/87 - Badapati Tulsidas &

Ors. V. the Central Provident Fund Commissioner &

Another."

The Tribunal further ordered that any promotion so'

made will be subject to the result of this application.

The learned counsel also rejEerred us to the Full Bench

judgement of the Tribunal dated 7.8.1989 in the case of

R.D. Gupta & Ors. v. UOI & Ors. in OA-1147/88 wherein

the Full Bench had held that the observation made by the

Supreme Court in its . order dated 11.8.1987 while

dismissing the SLP in Mohinder Kumar (supra) case was a

binding precedent < within, the meaning of Article 141 of

the Constitution. Ti© operative part of -®bs ^li Bench judgement reads:
f -

"(i) the observation made by the Supreme Court in

its order dated 11.8.1&87 while dismissing the

Speical Leave Petition filed by the respondents

against the Judgment of the Chandigarh Bench of the

Tribunal in Mohinder Kumar's case constitutes a

binding precedent in the instant case, (ii) The

observation inade by the Supreme Court in its order-

dated 11.8.1987 while dismissing the Special Leave

Petition in Mohinder Kumar's case, cannot ^e
" i -

construed as referring to any general rule or
i

principle of seniority de hors the rules or as

laying down any such rule or principle. Its true

import and meaning is that inter se,seniority of

the promotees in the cadre of UDCs is to be
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determined on the basis of their tb'taK^

service which will be reckoned from the actual (3ate

of their promotion in accordance with the relevant

recruitment rules. If an employee has -been

-promoted after the D.P.C. has found him fit for

promotion, that period will also count, even if his

promotion may be termed as adhoc, or temporary, or

officiating. For determining; the actual date of

promotion, the period during which the employee had

been promoted on an ad hoc basis by way of stop-gap

arrangment on an ad hoc basis by way of stop . gap

arrangement de hors the recruitment rules, will,

have to be ignored.

(iii) The decision of the Hyderabad Bench of the

Tribunal dated 13.10.1987, in the case.of Badapati

Tulsidas to the extent that, if relied upon and

followed the decision in Mohinder Kumar's case, and

the observation of the Supreme Court in its order -

dated 11.8.1987 was right but the reference to and

reliance upon the decision of the Supreme Gouft in

-A^Nr -Pathak' s-case by "the TriTjunal was n6t~coi^^

as, in our opinion, the principle for determining

inter se seniority, between direct recruits and

promotees-which was in issoc in A.N. Pathak's case,

cannot be applied to determining the inter se

seniority of two categories of promotees which was

in issoc -before them, as it is before the Full

Bench." 1

5. It will be apparent that the foundation of the!

ciase of the applicants rests on the decision of the

--V -'n-' •



Chandigarh Bench of the Tribunal in the case of llohinder

Kumar & Ors. (supra), as upheld by the order of the

Hon'ble Supreme* Court dated 11.8.1987 and the decision

of the Full Bench of the Tribunal in R.D. Gupta & Ors.

(supra) case. It is, therefore, necessary to examine'-

the judgement of the Chandigarh Bench of the Tribunal."

The Chandigarh Bench observed:

"3. The applicants joined' service in the office of

the Regional Provident Fund Commissioner, Chandigarh as

Lower Division Clerks in 1973. They were promoted as

Upper Division clerks (ad hoc) on 6.4.1976, 3.6.1976,

9.9.1976, respectively. They were made regular Upper -

Division Clerks on 11.5.1978. Respondents Nos.2 to 49

were promoted to the post of Upper Division Clerks '.

during 1979 and 1980 on the basis of a Competitive

Examination held by the department under the Regulations

The seniority lists of Upper pivisiom Clerks circulated by

the Regional provident Fund Commissioner, Chandigarh

under AnnexUre P-4 and P-5 have been prepared on the
V

-asswapt-iott- -that- - th^— -appli-cants ' are promotees and

Respondents Nos. 2 to 49 are direct recruits, thus

allotting 50 percent quota to promotees and 50 per cent ^

'to direct recruits.

4. In the Recruitment Rules for the posts in /
(

question appearing in the Third Schec^ule to the

Employees Provident Fund (Staff and Conditions of

Service) Regulations, 1962, the following has been

•stipulated: "1. The qualifications prescribed for the

posts in the Organisation shall be as

laid down in the appendix to the

Schedule. (The prescribed qualifications

i-
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will not, however, apply i.when members of '•

the Staff employed in the Organisation ,

are promoted^ to higherv'posts in the

Organisation provided that persons

promoted on the basis oi. seniority or on

the basis of merit should have put in at

least three years' 'service in the post

from which promotion is made."

Appointments to the following-posts shall be made

by promotion to the extent indicated in-riespect of each

category of .^ posts , ;on ?/ the?-xec6iiiihen<3a%ion of the

.departmental Promotion/Committee: ^ ; j ^ : i

S.iSTo. iPbst Quota to be Next lower grade from /
reserved ; iwhtch ;ptFomotion is to '
for depart- be made,

,smental:_.
promotion.

8. Upper Divisibn • - 50%
Clerks (Regional.

_0f f ice) •• ^

50%

Promotion of Lower
Division! Clerks

—including Stjeno- —
M^y^pistS-i:^ Telephone .
or Telex Operators
In; Riegional Office
on a regional
basis oh the basis ^
of seniority subject
to the rejection
of the unfit.

Promotion of Lower '
division Clerks /
including Stenotypist,
Telephone or Telex /
Operators in the !
Regional: Office |
on the result ;
of a^Competitive I -
Examination restriclteci-
t.Q existing Lower
Division Clerks
includingVsteno-
typists, Telephone

, .or Telex Operators
of the ^iegion". '



5. . The learned Counsel for the applicants stated
that it is obvious iroin the above provisions bl the
Third schedule to the Regulations that 100 per cent
poets of upper Division Clerks in the Department are to -
be filled by way of promotions; 50 per cent are to be
filled - on the" basis of seniority subject to the
rejection of the unfit and the remaining 50 per cent
also by way of. promotion of Lower Division Clerks and
also Stenotypists, Telephone or Telex Operators) on the
result of a Competitive Examination restricted to the
existing' Lower Staff in the Department There is no
element of direct recruitment involved in filling the
posts- of ,upper Division clerks. The applicants' were
promoted to the posts of Upper Division Clerks on
regular basis In 1978 on the basis of their seniority.
Respondents Nos. 2 to 49 were promoted to the posts of
upper' Division Clerks during 1979 and 1980 on the basis
of Competitive Examination held by the Department under

-the provisions of items 8 of the Third Schedule to the
-Tiecruitment- RUlesT reXeired-HJo-atiove, : ,

"Respondents Ko.l has fixed the seniority of the
kppllcants vis-a-vis Respondents Sos. 3 to 49 on the
basis :of para 7 of the NUlflcation dated 1.11.1962
giving the general principles for determining seniority

• as persons employed in the Department vide Annexure P/2. '
The relevant paragraph Nos. 6 and 7 of this NotlfIcatlo,,
read as follows:-

"6. Promotees:

i). The Relative seniority of persons promoted to
various grades shall be determined in'the order of
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their sialection lor •such^ promotio provided that #A*);

where person promoted initially on a temporary basis

are confirmed subsequently in an order different from

the order of merit indicated at the time of their

promotion, seniority shall follow the . order of

confirmation and not the original order of merit;

ii) Where promotions to grades are made from more

than one grade,the eligible persons shall be arranged

in separate lists in the order of their relative

seniority In their respective grades. Thereafter, the

Departmental Promotion Committee shall select persons

for promotion from each list up to the prescribed

quota and . arrange all the candidates selected from

different lists in a cons9lidated order of merit

which will determine 1the seniority of the persons on /

tipromotion to the higher.grade.

if

7. Relative seniority of direct recruits ^nd promotees

c.. : The relatiye seniority direct recruits and .of

3 i promotees shall b^e determined according to the rotation

of Mandamus directing the resppndent No.1 to declare the

applicants senior to Respondent Nos. 2 to 49 and to

: .refxame ±he seniority-list showing the applicants senior

be issued. It . was still further prayed that tlie

promotions/confirmations of Respondents No.2 and 49 made .

during, the pendency of the Writ Petition on the basis of,

illegal seniority lists be declared a nullity and.

Respondent No.l be directed to reconsider the cases of

,promotions/cprifirmations on the basis of fresh seniority
' • " ^ . ' • • . • —• - ^ • j

list to be .prepared."

" 9i . yThe learned ;Counsel for Respondent No. 1 stated

that the applicants were appointed as Upper Division;

Clerks under Notification shown at Annexures R/1 toR/6.
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The specific conditions applicable to their appointment

as ad hoc Upper Division Clerks were as follows

"AD HOC APPOINTMENTS;

ii) That the promotion being on a purely

temporary and ad hoc basis will not confer any

right on them to claim seniority for promotion to

the post of Upper Division Clerk on a long term

(regular) basis in future and will not prejudice

the claim for promotion of other eligible

persons, if any.

iv) That in the event of their regularisation

in the seniority quota at any time, they would

be placed on probation inaccordance with the

•provisions of the Staff Regulations and their

seniority vis-a-vis those promoted against

Merit-quota would be regulated in accordance

with the rotation of vacancies between the

two categories.

UPON REGULARISATION.

4. the seniority of the above officials in

the post- of Upper Division Clerk will be deter-
i

mined in accordance with the Seniority Rules

and the priority of their places in the Recruit

ment Roster."

10. The learned counsel for the Respondents states j

that in view of the above conditions of their appoint- •

ment as Upper Division Clerks, the applicants are

estopped from claiming seniority over Respondents --

Nos. '2 to 49. It was also stated that those appointed

to the posts of Upper Division Clerks as a result
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of the„ ^CQfflpet Exafflinatioh as

direct recruits by the Central Provident Fund Commissio--

ner as communicated in his communicatipn to the ^Regional

Provident Fund Commissioner. It;is, therefore, denied

.that there is no element of direct recruitment involved

; the posts of Upper division Clerks. It

^ the in.ter-se seniority of the applicants

,. , and Respondent Nos. 2 to 49 has been fixed strictly
: ^in accordance; with the rotational principles laid

, ^ para 7 of the general principles governing

the seniority (vide Annexure P/2). Thus the allegations

that the applicant are senior to Respondent No.2

to 49 are baseless. Respondents 2 to 49 c-at0gorised

as direct recruits "for the purpose of determining

seniority vis-a-vis those who are promoted on the

basis of seniority such as the petitioners. conse

quently , none of -the . seniority lists is liable to

be quashed. Further, tower Division Clerks> appointed

V as Uppej:- Division- Clerks a a result of the' depart

mental examinatiph are -far more . meritted than those

appointed as ~such~Ton~- the basis^" of ^^ndority alone.~

Thus, the relative seniority of the petltlohers and

Respondents Is to be fixed under park 7) and not

para 6) of the General Principles for determining '

seniority;. . It w stated that for administrative

reasons, the: departmental examinations were not regularljjr
held annually for some time but these were held in

April, I1979 and in June, 1980. Th-fe senioirity of

the. candidate's who passed the examination was governed

Vby -the yp^lncipie.; .^ ^basis/^referred • to \
ip , -P.ara ^..•.7: .of .;i.'.t]^e principles 'for •••governing

: the seniority quoted above.;



11. The learned Counsel for private Respondents

No. 2 to 49 stated that the applicants are estopped

to challenge the fixation of seniority in. view. of

the clear stipulation in their promotion order to

the effect "that in the event of their regularisation •

in the seniority quota at any time, t.tiey would be

'̂placed on probation in accordance with the. provisions

of the Staff Regularisations and their seniority

vis-a-vis those promoted against merit quota would

be reguliated in accordance with the rotation of vacan

cies between the two categories."

It was further stated that the Central Provident

Fund commissioner, new Delhi, letter dated 3rd July,

1986 (page 95 of the paper-book) addressed to the

Regional Provident Fund Commissioner, Punjab explains

background of the Staff Eegulations from 1962. onwards.

When the Staff Regulations were framed in 1962 they

provided for two channels of appointment to post

in all the cadre upto Assistant Provident Fund Commis-

-Bioner <Gra4e-j;-I->—ex^sept -in -the—cadre.-OJf JQDjCs-^ .-aamely

the direct recruitment and departmental promotion
V,

on the basis of seniority subject to rejection of

unfit. Direct recruitment was provided in th-e cadre

of UDC by • amending regulation by Central Board of

Trustees with the approval of Central Government

and was notified- on 30th September, 1967. the same*

continued till 1966 in the cadre of Head Clerk and

P.F.I (Grade III) and in the UDC cadre iii) 1971

when direct recruitment in certain intermediary cadres

like U.D.C., Head Clerk and P.F.I (Grade ,11) were

substituted by the departmental examination by the

Central Board of Trustess with the approval' of Central

4^
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Oovern«,eat published la ' the Gazette under G.S.B.
S0.1628 dated 30.9.1967 and G.S.E. No. 38 dated 28.12.71
AS a resultV-.of this substitution, jihepslilpn'^
relation . to: 'seniority I.e. attributtw£|||?a
resrult Is being assigned to the exaBlnaiion qualified
proflotees for having stepped in that place. It ™s
further argued that .a bare reading :of Jhe regulation
Clearly shows that " when. the appointment/promotion

particular post IS to be made from two different
ways tian the principal envisaged .under^ Eegulation,
7 is; to be followed and hot Regulation; 6. : :Once the
above-mode Of seniority has been accepted'by applicants,
th^ caniot Challenge the same now/ '̂ ^

learned Counsel: for both
the parties -and examined In great detail'"the papers '

•-^Of the •case.-; it; seen: that the-'Eecr^tment Rules
•. Of --thr Organisation;... which '' deal; -with 1 ".number ' of ^

; Clerk to Peons/Jamadars etc.) Clearly^

.... •, i,e...i,r -dlrSKt promotS"S",oI. ^

i

h. ^ i.-

- ?7 fr O •

"il30 C '

'• e ;i:

„^uies.: : (Tbird -Schedule) , for the :'opper •Division'̂ .Clerks,

• ''''ipromotion; SO ^peg'cent l>y,
. ;>• "/ .-i .-promdMSn-

-typists,. Telephone operaiors"^ Operators on
• -the •basis; of.. seniority subject to thi r-ejecti^n. of ,

: the unfit anci ;50 j^ ^ _Promotion .oi /L.BXs /
• . including Steno-typiiti; Telephone or.: Telex

, the basis .. .of . a ..competitive examination^-; jhus; 1
, . there- Is no mention of any direct recruitment for

the posts ,of ,Upper Division Clerks. , Incidentally.
it will not be out of place to refer to the amendment .
to the Reorui'tment Rules made In November. 1984 so-
far, as the posts of Dpper Division Clerks are concerned. "

r -t,—^ ^ t
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Under this amendment, ther'e will be '^three'/solu^c^s
V 1 ^ ^ . ,r V ^ ^ V

of recruitment for the post of Upper Division Clerk

as follows;- -. ~

^ - ^ cent by promotion of L.D.Cs including

;• Telephone or Telex Operators based on seniority

; ^subject to the rejection of the unfit;

. (ii) 25 per cent by promotion of L.D.Cs, ;:ihciudii^

Telephone or Telex Operators on the result

of a departmental qualifying examinationv restric

ted to - the existing L.D.Cs who possess . the

_ educational qualifications prescribecl,namely -

Matriculation or equivalent ;and have completed ,•

one year of service in the Cadre of LwD.tJs.^\^/^ ^

" • - " direct recriiitmeht; l.I^^ovided

•' that serving L.D.Cs including Telephone or i '-

•Telex Operators 'shall also be entitled to

direct recruitmerit if they possess the ieduca-

• tionai qualification; ^prescribed . .for direct

r (namely i ' lBachelor

a recognised University)"

la.Thus it p.an;Jae^-inferr^ that--JEoj^-the^^ecrji

\of^^ in the v:C)rganisati6n, ihe principle of

; direct recruitment.as such was introduced only after ^

the amendment in November, 1984, who would be educa- -

tionaily :bett6r quaiilied ^- t^ian : the: promotees, and

' the principle of ' r ;under para f:

7 of the General Principles ;pf vseniority can be_;con-1

sidered to be applicable.: in their case,. ;

14. During the discussions on the\" case, the ;lear^nec '̂, .
Counsel for the Respondents agreed, that the -50^^^ ^^p

cent posts filled i through ^departmentalt

•examination cannot really be categorised .^.s^v:

recruits." He, however, considered theV problem ms--#

too intricate to be solved by just changing the classi-
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, fication at this stage, particularly since"

of -classifying these gprpmotees as direct recruits
has -been in existence for a long time. He. felt,3hat;

it is really -necessary that the Department shoSld '

now make appropriate Rules to meet th^ situation '

and regulate the seniority of the employees/

15. We also examined the question in the context

of the length of service, educational qualifications

etc. of two groups of U.D.Cs. cadre envisaged in

the Recruitment Rules. It is seen that prior to .

the amendment of the Recruitment Rules in November.,'

1984, there was absolutely no difference in their

educational qualifications nor was any minimum length ;

of service prescribed for appearing in the competitive 1

examination whiph was open to the ' serving L.D.CsT/ .f

®yll3.bus of the -departmental examination yas

was seen that out of the three

subjects carrying 100 marks each, two "subjects had

nothing^. to do with the knowledge of the Departmental

and Regulations namely. General English, and
J r " u •; T ; ' j"; , ^ , s; . - j.. ' • • - .

-Essay-- and - Gehe'raT. Know1ed^e/EremenTafy7 B^k~"Y^ping ~ '~
> .,v •- ''.i

and Arithmetic. Only one subject carrying 100 marks

related to Fundamental and Supplementary Rules, Emplo

yees Provident Jund Act, etc. thereunder it; was stipula--^^-

ted that the "questions of elementary nature"; -would ^

be asked. It is also seen that no record of service

of the persons was gone , through to , deterjnine merit ; •

before allowing the candidates to appear in the deaprt-

mental exaination. Thus granting seniority 'on the

basis : of rotational principles to promotees r throiigh^^ -

' the atjove departmental examination;- would ^glve them^^^^ '

undue adv^nt^ge over promotees "under the .first

who would be far; senior tp them in the L.D.C.s Cadre.

"v

-• • I.- -• V- .

'ft-. /

- •



•Q

.. . ^ •' -"i r- I
v.y .» j • -

— 4 "•

^it. was, enough that,:L.D.Cs. passing ^he ^Departmental _ ,
Examination would get earlier promotipn .than the ^ , ,
p.p.Cfe. cadre but given.them,seniority over th^^ seniormo^sf'
L.D.Cs. in the Cadre by applying the ^principle 7
of the General, Principles of seniority jfould be granting

_them, undue benefit to them which is ^not. envisaged
. in .the , r&s,.. f. Incidentally,,, in some /^partments

of the Central Government, like the Au^it and Accounts

Department, candidates, who pass the- departmental
competitive^, examinatiqn are. granted _ ^promotion^ to

J;he_ Section", Officer's Grade,, supervisory

• . .grade, bu^, the .examination .is of^ a, really high standard
•an^, is. ,npt. comparahle ,with what is prescribed in

_the Provident Fund Commissioner'.s Orjganisatioii. "

'̂ :;i7,. ,, .Thus, .in ., th^ present ca^e ,^pi;omotees on the
../bas^is:, of- departmental; examination^ to the

^.lipC?. cadre cannot be termed as direct recruits and
y\;they.l3eiong;e?s:^^i:^^ the s^e.xjategc^y .as promote^ .

from, the . L.p.C,.s \; cadre,, who,, were promoted . to the
-- -t-.

.. . ^theV-basi^, ^of ,, sen^rity-cum-fitness.
As . a matter -of-the ., promoted , U,.D.,Cs. whether

, . pn. -.thevbasis of,examination or on the basis q| seniority

.^^not ,l^ '-classi|^^ direct .^recruits .since all
of them are.. ;promotees from the L.D.Cs .cadre. The

promotee U.D.Cs .. who have got promotion, by ^qualifying ,
departmental examination do. not„ become 'dirept recruits ^

.just, because.the .Centreil Pr.pyi.dent Fund. Commissioner '

•l^a.s, clio4eh;,1io.:carf;t^^ in his.l^tl^^r addressedj
to, th^;-? Regional.r^Proyident.. Fund Commissioner. In ^

-fact the . phrase "direct recruit' ,i.s ; well understood

In service law and it is difficult to agree that

if- ' :

(••'j

1^7 :

:n

rt-.-:
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an administrative authority can categorise "prometees"

as "direct entrants" just to suit adminlstratiy(|, conven
ience. The Argument fegar^ding iestd^pel doe^ not appear

to be valid since the conditions as W^g^^ seniority

ihcorpbratidh in the promotion orders of th® applicants

w^re not statutory conditions^"

6. it will be observed from the kbove that the
Chandigarh Bench did hot accept ttie argunient that the

direct recruitment in the intermWdiary dadre like UDC was

substituted by the Central Boird bf I'l-ust'̂ es .with the
approval of the Central Government published in, the

Gazette "under :1fo. 15^2 '̂̂ ^ted and G.S.R.^
NOo38 dated 2&el2.i^7i. This view wassought to

• fortified by relying on tBe 4®®ndmeht to the Recruit

ment Rules notified in Noveniher, r93'4 regulating recruit?^

merit to the post of TJDC viz. ' 56^ by promotibh ô 25%

by promotion of ibcs declared 'gucceWgful in' the depart-

mental iiualifyihg :eximiiiatiori'and 25% b

merit.' • 3:he .B^ch'^Appears tb^ inference,

that the element of dirbctreb^uitmbn^ was introduced only

amended Recruitment Ruleis iii "1984^ :that the
^,n./'-iWill;'^ecorab^:,applixj&ble>

rbtatiorial pririciple of senior1ty/brily when"the element of

direct recruitment;^ introduced and that, tti^ examination

p^ombtees canriot be direct irecruits. In that

view of the r^atter the Charidigarh

LDCs whb were promoteid bri' tte basis ! bf tie senior

^ subject to the ;rejictib^ io:f the u kriid Ll^Cs promoted bn

the basis of tteir beirig -successful iri tW dbpartmetital

qualifying examinatibri ai' belongiii^g to th iThe

p^^ on the' basis of seniority subject to the

. rejection of unfit and on the .basis lof ^ fdepa

; examination thus- pame to be equated and consequently^

'

V r
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rota-qupta rule of seniority was held ^ to be not
jife. The Bench was of the view tliat rota-quotaapp;

principle can be applied only where thes^'i^ an element o^;^
direct- recruitmentV'̂ ^ W be given effect to where

.both the sources of recruitment in (Category of UDC

emanate -from the existing LDCs itrespkblivk of the fact;
that first source of promotion is by pro^btipn subject to
the rejection of unfit and'the secPrid hy examination. We

also observi that the examination is open i:b all the LDCs.
Only best among the LDCs take the examination with a vi'ew

to move •o^r to Vthe fast track tb seek accelarated
promotion^ . , . - -

T'he Chandigarh observed that the

departmentai examinaiipn compr1sed the following:-

iV General English arid Essay;

' ; Generai knoiwiecJge/Eiementa^^^^ Keeping and

Arithmat.ices;

Fundamental and Supplementary Rules;--

• . - itv. V: Employees Provident Fund Act, etc. ^

^ ; V The above syllabus was considered in the pers-

, ^ 7 'r y "pective •; of th^^ conducted by the^

Audit and Accounts DepartmenV for promotion to the level
: o "which • is a supervisory grade. The

; and Accounts "examination i^

/; of a rekily high standard and is not comparable with what

the Provident' Fund Commissioner
J 1 .'i

Organisation,"
."alv

Admittedlyj, two examination are not comparable as

t^"former is':me^ the skill and mental equipm^t

' ofT^ for testing the
knowi^Sje and ski by virtue of service rendered



over a longer period of ilme in the office rules and
, " '•••/. • •'• '-"''i'•" ""• ;,""'•': %\ '••'-''̂ . • '•' ^ - - j •• ": •.• '̂̂ " •.''-< .'V•-'•'•;v:^"»^r-^^ '̂?•"••--^J;i'' ' ' •. ' ' - ' ' ' i'' ' - s>

regulations etCe for the post of a Senior Supervisor.

there has to be substantial qualitative difference
•• . ^ . -v'. , -- • "-.i.-r'r •• -• •.: •. -r. . • . -'

between the two sets of examination.

7,., %e may perhaps Sinfully look into the genesis of

the scheme of departmental examination® iThe scheme of

_ . ,. . Limited Departmental Competitive Examination was initially
••'"•. "y "J X;. v :•• J ft t:- ' " / '

mooted by the First Central Pay Commission and was later

, came to .be articulated by the Second Pay Commission vide

J -V , par^^^ of the Report as under:-;

"Moreover there is at present hardly any scope of

bs;].

;• | (v'j

promotion from , a lower service in one functional

group: of services to a higher service in another

group* For instance, an officer in Class II of the

pme Tax or Audit Service, cannot, once he is

past the age of 24 years, enter the Indian
i'.;

• Administrative Service. We made enquiries whether

: ^ promotion by this kiiid of special competitive
•• " • ••.•••• :••; i•'

examinations was in vogue in any country, and we

are informed that one-fifth of the vacancies in the

; ,4s..

'• r'

•S*.- V •V ' vv^

—~^dmlTil"stra^ive €lass~i:n"—the~ United T^Xiiigrdom ^rs'
•:• h. .--i/\? .?;v^V :. •

reserved for recruitment through a limited competi-

tibn :ex;a:mi]iiation is not of the academic type; it i^

; the^^^^-S -Method 11 reGruitment to the

Administrative Class from -youiig g

Franbe also, half the admissions to the Nationkl
; : ; •'.iy A ..^ 'l/ . ' ' • ^' f -^

School of Administration are resserved for persons
j, i'-- • ' ••,' - •

arleady in the public service, who are between the
. ' • , . ; ' .• r•.••;•.". .i'; ..C7^ S ^^ --
ages of i24-30 and have put in at least 4 years'

- ;t I•/;/,;;-u:7:v:V, ' .. - •••, : , ^ \ : ^ ] . :.
seryice.,; The admissions are made on the result of

a competitive examination , simiikr to, but not

identical with, the competitive examination for:
•' > , '••• " • • • '•

. ^ >•; \ '

: V- ."• . :''X-

:

•: .5
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university graduates.^ There are elements In hoth

British and French systems which might in
combination be suitable in Indian conditions.

The Union Public Service Commission holds a

combined competitive examination every year for

recruitment to the all-India and Class I, and also

some Class II, Central Services. A proportion ol .

the vacancies-perhaps about 10 per cent.—in these

services may be set apart to be filled by another

examination to be conducted by the Commission ,for

serving civil servants. The age-limits may b<^

between 24-30, and the qualifying service inay be 5

years. It should be an essential part of the

scheme that only those who are nominated by their. '

Departments should be permitted to take the

examination; and the criteria for departmental

nominations should be not only good work and , good

conduct, but also.exceptional promise."

The intent of introducing such a scheme was.

L' '-1 "J-:

therefore, to provide an opportunity to the' brighter

ypungmen who might have . missed the bus and who had tb^

mental calibre and .personal qualities for rendering

service at the higher levels not only to achieve their

ambition but to be of greater use to the nation. The Pa^

Commission observed that the criterion for departmental

-nominations for the limited competitive examination shpuld

not only be good work and good conduct but ^Iso

exceptional promise. |
More or less similar suggestion was later made by

the Administrative Reforms Commission in its report; on:
v.. yr • i,.': -• • '

Personal Administration vide paragraph 18 of Chapter-V.
. -

The Administrative Reforms Commission further recommended

/
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that:- fhl

"18. Further, to provide opportunities for except

ionally talented persons to quickly move into

higher levels, we suggest that officers who are

less than, say, 35 years of age and who have put in

a minimum number of six years of service in any

capacity should be allowed to have one, and only

one, chance at the open competitive examination

irrespective of the number of chances they might

have taken earlier. Such persons should, of course,

fulfil . the conditions relating to educational

qualification."

The seedling planted by the First and Second Pay

Commissions and nurtured by the Administrative Reforms

Commission was eloquently articulated in the. report of

the Third Pay Commission when they stated

"We feel that it would ije advantageous to establish

a system for enabling the brighter employees in the

, €lass II and Class III to get into the next higher

class quicker than the normal processes of

promotion would permit. Such a system would entail

introducing a larger number of limited competitive

examinations ior promotion ffpm Class III to Class

II and from Class II to Class I. To accommodate the

system of accelerated promotions, it might in

certain cases be necessary to increase the existing

promotion quota. These matters were considered in
' ' ' j

some detail by the Second Pay Commission,* and more

recently. by the Adminstrative Retorms

Commission.** Both of them suggested concrete

measures and we do not wish to go over the same

ground again,....," "It is not also pur intention

/
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that^xandards of' recruitment should be diluted

merely to open tip jprombtion avenues. In our view,

no' impairment in' the efficiency of the public

services should be countenanced.- Persons" from the

lower levels should' be promoted only if they are

found "fit for difechirging the duties of the higher

posts efficientiy . 'thile we wbiildl readily agree to
relaxation in ige "for serving Employees to compete

with outsiders in open r^cruitnlent, we would not

favour relaxations either' in educaitional or techni-

cal qiiaiificatio^^ or, In the standards of tiie

-trade VestsV Ifr a'dvocating' the- system of limited

competitive'examinations w'e "Tiavd in mind the need

' to improve "the ' promotion' prospects of the

relatively younger sections of thte employees, as we

feel thiat" they would be mote a'daptable to the needs

6f ihe hi and 'would have greater

;potential-'than their older

;•> oq : .^r.. :.:

Tit o.r

i- r\ -J -" T," r . ^. ;

rx c T.i'ii---
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iy^Oi' '• rj--
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L_lco1 leagues. *!_

It was in pursuance of these suggestions/recommend

ations that the!" concept bi Limited Departmental Compe-^.-

tive Examination'-be:'established^ and found its way

in the' recruitment:rules of the various departments for a

large niimber of - intermediary "pbfets- in the Central

Government. the schemte of limitfed depart- .

mental competitive examination witiiout any ambiguity is to

;providepromdtiona'l aVeiitie to- relatively

\ ,younger einpioyees i?ho had" earlier' missed the bus f6r a

variety Vf reasons to eiiable them to of greater service to

the nation. It would be a negatibh of the intent of the

schein^ of providing .a'ccelerat promotion to the deserving



employees who have worked hard and passed the dessartmental

rc guaiify,ing ..exaniinatioii, if they have to await for their |

promotion in the order of seniority based on the date of

joining or tjie rank obtained in the initial recruitment

examinatiDn. , The negation of the intent of the limited .

depairtfliental . examination ^ thus not only lead to

-greater frustration but would also perhaps place

. premium.on. inefficiency.^ no doubt that the '

, departme^^^ examinees are not direct recruits. Nor in :

f fa^t the, Recruitment Rules priyide for direct recruitment. ?
•.The; recruitmen-| rules provide for recruitment to the post

yP±^,.J]DC, pO per ce^.t by .promotioQ subject to the rejection

; r > -rpf, uitt cent from among those who qualify in /

r^C; ; r the.; departmental ^^a^minati^. There is /no element of ^
;:t V. . direct:,recr^^ in the statutory rules. But this does

.i* 7c not Umean that. th^, I^pQs ; in .the departmental |

3b-SI/ o:; ^v: ^ examination, canhp^t be , gi^e^ the^ benefit due to, them in

-a Tvj et/j, rterms ofrthe,|;^9ruitment rules, as is given to thfe direct •|

-^vbLo r ! recpyitSj, pcheir quali^ the examination proves A
^ that they are men of greater promise, greater ability and -

\ .^i^y ,ai^7'bep€r-eqT:ri:ppe^--^^ ^
^ ,q /; ; f, •>:hi:gher,,^^ leading to thei improvement in the J;

. The «seems to be that for rOta quota rule.^

; ,; of s^niotity, ,,i,t i^ nec^sary tt) have an eleme^t^of direct ^,

V wuN - Vrecruitment. To our mind :the question is not whether there

: . . : • ; ; . shpuld: be ah elem^ recruit for rotation of.r
vacancies but whether the rotation of vacancies should,,

depend-on the mode and of recruitment to the grade♦

,. 9. ,|jn. thia context it is of interest to consider' the

provisions of recruitment to the Lower Division Grade in

- t®rm^ oi :. the. Central Secretariat Clerical Service Rules,

1962 is made from the following sources:-

•f •.

j:

Oil :-iV;

'.J.

• lo .•

in.T Xo ••'i ''"'..ff y'j
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' "12. Eecruitment to Lower Division -Grade of

the Servlce.—d) Vacancies in the Lower Division v-
• Shall be filled it. the following -manner,,

"(aVTen per .cent Of the vacancies in each cadre ,
. : , ^ay h®'by/promotion, of

• » • • working in the :Minlstries. ank Offices partlcl-
^ Clerical Service,

a': ;1r^v•:'J' / . ' ' 'i •

in the following manner, namely:—

; Yl") :Five percent of the vacancies may be filled on
the basis Of qualifying examinations held, for this^

- toy the staff :Selection Commission; and
• : Viiy FiVe percent,of-the vacancies may be filled on

::-the basis of seniority, su^ to the rejection of ,,
' •'" ' ''the

• : V •;: prescribed br
^ t Departiiient .of Personnel and Administrative

, Reforms . and are educationally qualified for
•.T-.ftr-'.::— •

Division Clerk i.e. who have: :;7' appointment .as Lower Divisioi

' ^ 7z-'-'Zpassedth^'^< ^^Matriculation •
• /^ri n : r'P'r'oehised Bi

or an T equivalent

examination of a recognised Board or Unxversi y, ^
Provided that ,if sufficient number of persons

do not "become available, the vacancies s^^^^
filled in the manner prescribed in clause (b).

Provided further that if more of such employees

than the number of vacancies available under,this
clause qualify at the said examination, such excess
employees shall be considered for filling |he
vacancies arising in the subsequent years so that
the employees q^lliying at an earlier examination
are considered"before those who qualify^at a later

1 ^ L > • I •

examination." -

•liiliSS
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• '--V ;•



I
R •

i

!S|

i

i
i

:% !
"

psi

-<b) Ninety vacancies ©r such
^ ••••• , ' - ,

higher percentage as may be' determined by the

. , . Central Government in the Department of P^srsonnel

and Administrative Reforms in €he Ministry of Home

_Affair^ accordance with the proviso tb clause

(a) shall be filled by direct recruitmenifc on the

basis of competitive examination held lor the
,rC-Vvt;>

purpose by the Staff Sielectibn Commission.«»,"

The inter se seniority of tlie persons recruited

through the above modes is regulated a^ under

. CO

t •

.. hM.

)"< 'I• a(v

TO

•v-- bjidi

"(i) Those appointed under clause (a) (i) of

sub-rule (1) of rule l2 shall >ank inter s;e in the
1; i f!u "f ij Ji-j ' y •'• , . •

order in which their names are'arranged in a single

list by the Staff Selection Commission on tiKe basis

of their seniority in the parent Group D post, the ,

employees holding posts in a higher grade to rank

senior to those in the lower grade.

(ii) Those appointed under' clause (a) (ii) of
;viv •-,•>; -j A. ..J 5^. ,^.r - ,, •• • , .

sub-rule (i) of rule 12 shall' rank inter &e in the

: order of their seniority in the lower grade,

<i:l-i-)-The- inteF-^5€ ^niority^f-per-soae—ref^rr^d-to—

• pvfi:T;c '

:Vv;f;.£i p.d'v .1'-:

4-
• u^v.rTv; ^-r

•y.l

" - \ • ' ' f !
- - .• • 'A :'•

in items (1) >nd (ii) above'shall be in tMe ratio

, vof iJl that is to say that the persons - ill these
, : 'V;v'. -aK-C Uu')-'r'T - •- • w. -: ,--

1j^categdrieis shall be arranged by taking .alternat

ively one person each from amongst the categories

of persons Specified in items (i) and (ii) above ,

respectiveiy. '

(iy) Those appointed under clause <b) of sub-rble

(1) of rule 12 shall rank inter se in the orde¥ of

merit In which they are piaced at the comi^titive/ :

examinations on the results of which tfeey are ; > •

; I'ecruitedj the recruits of an earlier coms^titive , ?
• K„,;y. ^^ v";i;

: examipatibn / being ranked ^ senior to later

examination.
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<v) TO«'Sfj.tgr-'ee senlo^l^y of persons referred "to
1„ items,-(1), (il> "0 <i'> above -Shall be
regulated according to the quotas fixed for each of
the tw(? groups,, in accordance with a roster main
tained by each Cadre Authority, starting with one

, person referred to in item (11) above, followed by
, one from item (1) and 18 from item (iv) and so on."

In accordance with the Third Schedule to the said
rules promotion to the Grade of UDC is regulated as

under:- > ^

»1. Constitution.—The Select, List for the Upper
Division-Grade in eachcarde on its initial constl-

,tutiori under rule 7 shall be deteralned by the ;
, Department of Personnel, and Administrative Reforms

in the,Ministry of Home Affairs,.

.. , 2. Haintenance,-(l) Subject to the provisions of
; aause (2) of this regulation, additions to the

,, .. .Select ,iis* in any cadre after its ponstitutlon
. . .under regulation 1 shall be made, in such numbers as

the cadre authority, may determine from time to
toe/ke^^Tn view-W existing and airt^ixipat^ -

vacancies, and the proportion of 3 : 1 from — ^
(a) Officers of, the Lower Division Grade in that

" cadre who ĥave rendered not less than eight years
approved service, in the grade and are within the

range of seniority in that grade subject to the
rejection of the unfit.

, Provided that where an officer of the Low^r

Division Grade is rejected as unfit, the reasojis
for such rejection sha,ll be recorded in writing and

Vcommun&ted officer concerned; and (b)
Tnembers'̂ of the Lower Division Grade selected on the
results) of' the limited departmental competitive
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: ^ StafCiSelection (SDmmissidn

; for this in the order of

' '•' -thdir'meritv u;,'

Persons of the two categories referred to above

" • • being included in th^ Select-vEist by taking alter-

: na-^ely -thrfee persbns ^ -(a> and one

person' 1 rom" categbfy t b !> • t^bovef • and so om; - in •that

"order. "' " v

It is ciekr from the above-'tliat fe^^n' thosagh there

is no element of direct recruitment in the'c.&teg!©ry of UDC

in the Select List the himes bf those who are ©pnsidered

for promotibn on' the -basis' oJ - sWni'brity subjeet to the

rejectibn of "'unfit anci •Blibse whb-' icome throu^ limited

departVentai : ^ rotational

princijiie 6!£ "seniority, ' ' -i- the •"^'ci'rcumstances; there is

"lit1:le reason to find''-#ith - the applisKtion of

rotatibha;! "'^pr'iiidiple' of seriibrify'^'ifi-^^ case ®f UDCs in

tiae' biiices^bf "Regional ^CoirifeissfptiBr^bf PrbvideiQt Fund on

Vthe '^t^ern^obtaining ibtf M

"an'^ieme^t of'tii —

'l6arn^' coufaSei:; a;i)pfeariii^'in 0A-169&/®S brought

to chif noticejt^gbment"bf '^he'the

Triburiai :^n: ;/G^-:606789 ¥iY&radhar,a.ian -t ; -CentFai Provi-

dent ""^und- ^mmi^sion^r - shfef&in ; the Triilmriai iiad

dealt >witKl thi6 ' promdtibn'%f t^ the grade:>of Bead

Cler^^ Wherife the vacancies are 76% on ithet%a

seniority and 25^ on the basis of' 4iialifyiDg exaBinat,i^^

Relying on tKe ' decision tiff'^the'^' Ernakulam Bencfe- of, the

Tribunal, thi^- Madras Bench directed the respoBdentjs to
refix the sfehioiri^y ' oi-^he ^ the light of the

j^iidgement the Ernakulam Beach. The

direction of tide Ern^ ^Biench was that "the applicants

therein ihould b retrospective effect from

4
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tie date, of ooeurenoe of the vae^cies In the poet of Head
Clerk against the quota meant for examination passed

•.„.[' ••'

;^juQgement^^^ the ;dudgenient
.of i^the ChaJpdi^^rh;^^^^ the iyderabad
^•BeflchA.c |̂; |̂;he^ri^

^ raised before us
:^hy ;the the "first

foijy :w

Qthers :i;iflavour of 3^t^ as existing prior

to; ,^1^- ^upreme; Cpurt^s^^^^^d^ amounts to a prayer
io Bon'ble Supreme^
•^oi ' PJ^eoedent by-r

thejoase .of .

: ^ while ^t^a^;be ^ make a prayer
: .Mi ^ 01

^ op?n,»o..the.
»•: applicanW-to ask the/Tribiinal to undertake this^^^r^

^ ..• 12. " We are, however, of the view that the order of the
Courf-IH- -Sl4c|775^Hr--ln:.1}^l2^-

Kunar-s (supra) case should not be anohstacle in^
-,,,.„ reconsidering the issues raised in the present batch of

' audgeient of the Constitution -Bench of
, ^ the. Hon'ble Supreme Court as their Lordshif)s haye gone

#i-iS;£|.}: into .the matter of inter se seniority in the Dire^
-A V B..r^4t-Class II-- Officers'--Ass;- -V.-State - Of

«.h.,.p»ht.ra--lt -ers:--JI^1990- f2V SC- 264 taking ll^to
consideration all the earlier decisionso |

,,, Their Lordships in summing up tbe position in this
^ ^ u"" --.

regard have held that:-

"(A)' . Once an , incumbent is appointed to a post
. according to rule^ his seniority ^

from the date 6f "his appointment and: n^^,^
t6\the date of his.c6nfirmation^f||g||Jg^g||g^^^



s;v

•'lOt'lC ' n:!: rj

M
f.; • :-_:\(HW'-fh-

. w;cl.:::i'.:,i r.'vn ,

"v:.- "L-i'

SIS

' J I

" t
f '

The corollary of the above rule fs that where

the initial appointment is ^tily"not

according to; rules and made~ as a stdp^gap arrange-

ment, the officiatibh in subli' post cannot be taken

into account for considering the'seniority.

(B) If the initial' appointmfent'i^^^^^ by

following the procedure by-the rules but

the appointee continues in thb p6et Wninterruptedly

•till V the : reguiarisa^ion^^ o^^^ service in

accordance with the rul^s, 'the . period of

officiating service wi11 bW j^t^iintfed. -

(C) When appqintments are ifiiade" from more than one

source, it is permissible' t<y fix ' the "ratio for 1

recruitment from the "diffe^^n't ^^burces, and if

rules are framed in"'" tMfi—^ they must

ordinarily'be foiibw^''strl:Gt^; '- -^^V^ • ; / "
(D) If it becomes impbssiW^-'^'P to the ^

^.existing quota rule,' it shotiid l)fe"¥ubstituted by an '

appropriate Tule to meet the needs of the

—si-tudtioHnr:^ —caseT-^oweve^r'^^

. ^folio^d contiiiubusly ifbr a: iuiiiber years'̂ ^^^
^^ was impossible to " do ;• so inference is

irresistible: that the quota rule had broken down.

(E) Where thfe quota rule has brbken down and the

^appointments are made lirbm bhe soiirci ::in

quota, but are made after following the

; , vP;rbcedure prescribed :fiy: the:^ MiiES#b
ment, the appointees should not be pushed down

below the appointees from the other source inducted

in the service' at a later 'date. J "

» V

^"^7 ^ ^ a- -iJ- " f

I

fjAfis
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(F) ' liiere the^^efeitPiSrmWi^t^® '
relax ''iiy®Sro^ioi&' relaling'Sfto ^SWie' ><luota,
ordinaril^^^ a presuinptioii should sbe raised that
1th^e wairsuci) relaxation when thereois a deviation
from the quota rule. ,

(G)The quota for reQruitmeh the different

triictionsi subject.
(H) If the qiiota rule is prescribed by an

••;^^ecutive'̂ lJstruc&^ -fo^owed
^ ^ ^ continuously" for a nu^^

• is that the executive •instruction has ceased to
v; i •:-:; V'̂ - .-.^i •..... '••' >^ W

remain operative. . ^ ^
"• '• held '"by-'"ttie ./^rmainent ,Deputy

Engineers'.;,as ^iell-;is ^-^flclating Deputy- ,
• Engineers in^er' t& 'sititi'or^ttah^

to the single cadre of Deputy''Engineers.

'? "(j)
:concerning;a^articula^ -ser^ic^^ given after careful

Oai-'S/j..,.-.': i •ta-n.!.-'. .• .i-- ->; • -'- :J'

consideration should be respected rather than-
- . • • ;• t'f-D /. • - : ••-< ••: t -t • • - -.. ••

JLt

is not in the into^ ^

si"
•;. . :! ,;.l.settied |!os-ltionv (I>a '̂:47>''V Is

, • •13••-;heao^''?^tte

. . / JpijiitlWs. !it;:'is'Sot^ promoters ,.

'' ' "̂rejection '-'pf ' - ;;!®' •P'°»'̂ ked;;;f:,
.,, . .-woording

:^<W?«9n! Com^ttee ':(pp&)^l:^
.' y".'" ' >^<^otion^^ iiiJiinaiaon passed..candidates

• ^?ouid •become eliiibi^^;^r::;c^

: wJi .3;^
•-\ •. ,r

y--/: M,:. ^v

-^'•T



^ '* ' ; ;the gradev of 4JDC in
' results -are /declared. The recruitment ^jfi^m botii^

sources has to ,be within the limits ocf the quota

prescribed in the statutory riiles unless the quota rule iis

not followed-Continuously for a number of years.

The liw laid down in the case of the Direct Recruit

Class;- -I I - Eng; - -Offi cers^-^^sssV Csupra) by the ..Hoii'ble

; Supreme Court . will apply with equal fbfcej whefrever there

is recruitment from mofe than one source. The phrase more

- than one source does not; necessarily mean that one of the

sources has t9 be by direct; recruitment. It can be-.as in

- the present case -prombtion Vby senibrity -and vpromotion
• (through .the limited:departmental competitive examination.

V rjrhe^ •1:wo\^ klip, :Con |̂ti^tute ;two''̂ of
::Lrd . - rjBGruitment to ,th4 tJDC.

C ,1,'", "The ' ::&ighific^ce ;of :
3:-. ;observation /^r,s(supra); case

:(;j,):,;^6ve"to;the'-yfri^^^

'••;• ,'v 'V - ;•

••.•' •'• • ' '' - '•

..: i

./

- •>

iinter^t of ser^i^ tp
cannot be lost sight of.

r : In view ^ the ab^^ dfsciisslons ^nd^he^onllixt=---

ing judgements of the various Benches of the Tribunal we

are. of the.view that this matter;should ;b^ referred to a

larger BepQh bF^ Tribunki ttb s arising

from' perpetual llvalary' for'̂ l^iteniority fn^^ervice between
the two groups, Wev|tiiere¥b^,
for the decisio^n otv| '̂:iar^]^ ien
a). . the iofficerS p^ of

V j. Benioritt •tp' :}the-
:;^--thQ^ '̂vpro^®dg^

.f 3.^:

treated as promotees and

aiilinSd^^ibri^y in accordance with the principle
,of seniority on the basis length oi service: l:

"Hsl
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C)

d)

whether the rota quota principle of seniority ie

appliable only in the grades where there is an

element of direct recruitment;
a

Whether the judgement in Mohlnder Kumar -&--Ors.- ,
V

(supra) of the Hon'ble Supreme Court shall consti

tute a binding precedent (as held by the Full Bench

of the Tribunal in R.D. Gupta's (supra) case), in

the face of the judgement of the Constitution Bench

of the Hon'ble Supreme Court in the Birect Recruit

eiass-II-Enggi-efficers^s-Assi (supra); and

whether it will be advisable to unsettle the

seniority fixed on the basis of the rota quot^
principle in the two groups of recruitees to the

grade of UDC at this point of time, as the same ^

would have far-reaching unsettling effect in

managing the cadre of not only of the UDCs but also

the posts in the higher grades. ..

(l.K. RASGi

-MEMBER -(A-)

(AMITAV BANERJI)
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