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DATE OF DECISION 26719914

shri Vipin Kuﬁar Maini PRyNRR&X Applicant
Shri R.P.0Oberoi ___"Advocate for the Riitirreks)

Versts : Applicant
Union of India & another Respondent &

smt. Raj Kumari Chopra Advocate for the Respondent(s)
CORAM _ X
The Hon'ble M. I,P. GUPTA, ADNINISTRATIVE MEMBER

@ u
The Hon'ble Mr. 3y sT1CE" U.C. SRIVASTAVA,. VICE CHAIRMAN

Whether Reporters of locdl papers may be allowed to see the Judgement ?
To be referred to the Repértér or not ?

Whether their Lordships vx:{ish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

A e

JUDGEMENT (ORAL)

( Per Hon'ble Mr. Justice U.C.
Srivastava, Vice Chairman )

~

As these’tuo;applidations are by a single applicant
and there are two diFfarent stages of procsedlngs against
him, they are being dzsposed of together. ‘The applicant is
a membar of Militar% Enginesring Service = a Group A Central
Service, Enginser iA'ChieF,'Army Headquarters, Respondent
No.2 13 the Head of the Service.

2. The appllCant was appaointed (after due selectxon)

in the yesar 1974. Durzng the perlod April, 1980 to August,

”1984, the applicant uas posted as Assxstant Exocutive

Enginear in ths offlua of . the Garrxson Enqineet and at the
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relsvant point of time, he was. posted at'Bhatinda
Cantonmant, 0On 19.12.1981, the applicant proceedad on
leave upto 2.1.82. According to the applicant, he fsll

ill during this period and applisd for extension on

medical grounds, but he continued to be ill, Thereforae,

he could not join the dutiss and he had béen'duly intimating

the Garrison Enginear{P) the need for extension of leavas,

and his apblications‘uere supported by certificates of
authorised medical attendants. He has filed copies of
medical\certificates - one dated 105432 requesting for
leave on medical grounds upto 15.7.32 sent under Postal
Ceftificate and application'dt.13.7.82 requasting for

extansion on medical grounds which was sent by rsgistered

post. According to the applicant, he was frustrated and

depressad. He sent in a notice of three months for his

resignation from service but as he improved and he became

fit for duty he. resumed duty w.s.f.1.8.84; alonguith
medical certificates from Medical Callege, Jammu. The '
éppliqant gét sanction for lsave for all .the period and
the last sanction received by him was upto 14.5.82 and
this sanction was modified aftsr 18 monthe vide the Order

dated 26.9.83 and the leave sanction was changsed from

1445482 to 11.5.82. 1In Octobsr, 1982, he was informed that

the lsave account/sarﬁice book have not'béen recsived and

in ahbssnce thereof, the leava period could not bs regularised
and his pay and allowances will be paid after regularisation
of lsave, and sanction for further periods of lsave applisd
wera not issued dus to non-availability of lsave =, .
record and thus the‘period_of absence from 12.5.82 to

31¢7.84 remained to be regularised. In the meantime, the
Garrison Engineer in July, 1983 recammenﬁed initiation of

disciplinary proceedings for absencs from duty without
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permission W.9.f.12.5.32, Even HPL lsave uas aQailable

t6 his credit in May, 1982 for grant of le=ave beyond 12;5.82
and extra ordinary leave on medical grouﬁds in oxceas'of thé
Credit balance could Ee granted on the merits df the case,
In March, 1984, orders regarding promotidn of the applicant
as Executive Engineser: and posting as S02 (Staff Officer
Grade 11) in the of fice of Chisf Engineer Bhatinda, were

issued. But this order uas'aménded by the ordesr dated

86,1984 for rectification of a glerical error_is the office

from where the applicantyﬁas being posted out ' : had been

- shown erroneously. In pursuance of the promotion orders

. . : - [uas -
referred to aboves, the applicant/relieved of his duty by

Garrisen Engineer (P). The applicant reported at the

-,

. office of posting on 24.8.84 and was taken on strength

with sffect from the same date., Although the applicant was

promoted as Exscutive Engineer but he was shoun as Assistant

Exscutive Engineéer. The applicant represented the matter

to Chisf Engineer personaily and he was informed that as

‘a disciplinary case was being initiated against him, the

promotion could not be effected and thus he had bean taken on

strength of A.E.E. The applicant has been regularly

performing the duties of Exacutiue Engineer and has bsen

. allocated duties of Executive. Enginser of different divisions.

The applicant is not only deprived of his designation but
also his pay of Executive Engineer was not being paid to
hime« The applicant gave respresentations for releasg of
annual increments earned by him and legally dué to him

and which have been illegally withheld. Thse applicant has .
alleged that he has suffered a loss of R.25,000/- on
account of arpears due to him. Even hs salary for the
month of DOctober, 1984 was not paid to him and he is

suffering a monthly loss of R.400/-. From the pansl of

promotion, announced on 13.6.86, it was noticed that the
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name of the applicant was not included in the said panel.

A representation was made on 19,9.1986 of the same but no

. reply to the same was given and in further pansl for ad hoc

promotions to the Grade:pf Executive Engineer from 1.1.37
to 30.6+87 his name was not included in the list., .
. , . [him [Jwith
3. The disciplinary action against/ started ;-£ the
following charge: '
"Shri V.K.Maini, A.E.E. B/R has been absenting himsslf
from duty without permission w.e.f.12.5.82, thereby

exhibiting gross misconduct and lack of dsvotion of -
Govt, duty which is unbecoming of Govt. Servant and

therefors violating Ruls 3(ii) and (iii) of CCS
(Conduct) Rules, 1964," o
4, An application was submitted by the applicant and
after a period one year, orders regarding appointment of
. e .

Enquiry Officer and Presenting Officer in the proposed

enquiry under rule 14 of CCS (cca) Rulas, 1965 were issued,

Enquiry procesdings started.against the applicant in this
! ' !

manner. It was completed on 27.1.86 and the réport was
submitted in February, 1986. Thareafter, fhe»applicant

filed the first application in OA 583/87 praying that the
Order passsd by respondent>n6.2.datad 29,6,.,86 (annexure 23)
by which the applicant was intimated that as he is involved
in a disciplinary cass, his cass for promotion as well as
placing in position uiil bé considerad only after finalisation
of discihlinéry proceedings and sealed cover procedure is
applied only in case of promotion on regular basiséej?wsz-
S5e Subssquently, sama 16 months thereafter the ﬁanalty

of reduction of pay by one stags from R.2800/- to £.2725/- in
the time scale for a period of tuwo years with .cumulative:

ef fect uas passed by tha éppointing authority. Along with

it a copy of the order of the enguiry report was also given

" to the applicant. Accaiding to the applicant, the proceedings

of the enquiry were not given to him nor.even thse report of

the engquiry officer was given. The report was available to
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himlon 26+49.87 only. The applicant uwas thus not given
reasonable.opbortunity:to defend himself 'and was deprived of
the opportuqities to represenf on the Enquiry Report. This
uaé thus, éccordihg to him, viblation.of the principles of
natural justice and procedural lapses including in the matter

of chargesheet. The Enquiry Officer had come to the conclusion

. that the chargs againsf the applicant was nof proved. The

respondent no.1 did not accapt the Findlngs and took thefv1eu
that tha charge stands proved. The Unlon of India, reSpondent
no.1 resxsted the appllcatlon ﬂﬁwmnq ﬁWb,gggﬁ@r@Qﬂ@@ and has
stated that dzsc;pllnary proceedzngs wvere under contemplation and

as such the applicant was not promoted to the post of Executive

Eng1naer though orders were passed but. he was posted unly as

_Assistant Erecutive Englneer._ So far as his leave is concerned,

whatever leave applications were received,'they'uere.naﬁ/sanctionad.

6. It is to be noticed that at the time of ad hoc

promoticn order alang with Assistant Executive Enginsers, there -

was no discipiinary pfoceeding’against him. The order was-

passed in the month of March, 1984 and disciplinary proceedings
were initiated dnly:in the month of July, 1984. The promotion’

order was passed uhlle the enquiry against him was under

Y
é:%gggiinn. Even if sbmething was being searched out, no
’,/ ~ . " .

chargesheet had been served upon the applicant, Acgordingly,

the action of the respondents in not promoting the applicant

to the post of é!ecutive Engineer is not legal or supported

~

by any law and is uxthout sanction of lau.. It was always apen

to the disciplinary authorlty to hold disciplinary proceedings.
against the applicant and this action could also be taken

against him after his posting as Executive Engineser. As the

- disciplinary -enquiry had'glreadyfstartad, that is uwhy tuice

he was not promoted as Exegcutive Engineer on ad hoc basis. As
a matter of fact, there was no occasion for considering him

....6.‘..




LAl
(=)
L 1]

¢

for promotion as he was. entitled to be promoted even prior to
the disciplinary proceedings and he should have been promoted
as Executive Engineer in vieu of order passed in the month

of March, 1984, . \

e -So far as inqu1ry proceedings are concerned, the same
feane
Enqu1ry Offlcer was to cons;der the second appllcatlo% of the
A
/u?/

applicant as it was by registered post and to dgspose 1t off,
Further, the Enquiry 0fficer's report was not given to the
a;plicant which ought to have been given to him before-fﬁposi—
tign of penalty. A reference ay be invited to a case, L.8.,
UNIDN DF INDIA'& 0THER$ V5. MOHD. RANZAN KHAN 1991(i) SL3 196
decided by the Supreme‘COQrt of.India, In this context, the
application deservas to be allowed and Follouinglqrgers are\
belng passed 3 , , '

i) ‘ The appllcant shall be deemad to be in the post of
Exscutive Eng%nesr in vieu af Urdar dateq March, 1984 or with
effect from the date similarly placed othef.ﬁssistant Executive
Enginesrs were promoted and he will be entitled to éhg cbnseﬁuen-
tial benpefits including pay and salary etc.;

ii) o -'So far as leave period is cbncerned,thé applicant's
application Fbr leave uill'bé cohsiderad4iﬂ the light of
"relevant rules and uhateu:r leave is admissible to him u1ll

be granted to him and uhe other perlod can also be treated to
be leave without pay and payment shall be made to him as
permissible according to the nature of leavs g;anted;

: iii) N The punlshment order is quashed. it is for the

" respondants to hold the inquiry in casetheyd991res to do s0 ln

accordance with lau,from the stage of giving of the Enquiry

Report to the applicant,

The above directions shall be compliad with within

N
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of this QOrdsr.

There will be po order as to costs.,

&l&f ‘ )t | | Z’///

. (I.Po GUPTAg ( U.C»SRIUASTAVA%
/ PKK/S MEMBER (A VICE CHAIRMAN(3
. 26,791, ; 2667314
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a periad of three months from the date of communication



