CENTRAL ADMINISTRATIVE TRLBUMAL PEINCIr&L BENCH M DeLHI

Original Application No.l530 of 1937
CoKe SACHOEY « o o o o « o o o e o s o o o o + Applicant
Versus
, Union of India & Others . + o 4 «. « « « » « » Fespondents
Hon'hle Mr., Justice U.C;Sfivastava,v.C.

Hont'ble Mr, S.R. Adige .Member(A)

( By Hon'ble Mr. Justice U.C,Srivastava,v,C,)

Tiie applicant who is & Sectiond Officer (Combined
grade I1 IIi of I.F.S.'B' Service). in the Ministry of
cxternal Affairs. Betuesn 1983 to 1986 , he was post ed
in Holland, HWis wife Smt, Anita Sachdav was aléo mmploy ad
by the Embassy of India , Under the instructiens govarning
the remunerative employment of wives/hushands and other |
dﬁménﬁonts_'oF the officers serving Irdia Missions abroad
dated 24,1.1978 . The salary uas to be naid on ner with.
other lpcal employeas in thas Embassy, Tha analicant's uas
recruited as aceounts elerk by the Indian Zmbasgsy after
dus selsction , In visw of ths instructionsreferred tao
ahove ,25% deduction of the Fmrﬁign‘ﬁllaua}ca of ths -

~asplicnt was mads in terms of para 11(1) of the said

instructions , which rmads ag follows:-

(1)" In the case af remunerative smploymant of
the wife/husband a reduction will be made in the
foreign allovace of the husband fife to tha
extent of one-third of the smolumants of the wife,
hushand received from the remunarative smpioymant
subject to the eondition that such raduct irn
should not sxceed 25 per cent of the Foreign
allowan ca of the foicar”

In view of thes fact, that the apslicant's wifa w=s

amployed §haore, she wvas nnly entitled to basic nay in vieuw

of ths para 11(iv) of the said ingtruc#itgg which uas

1o letter datea D.12,00

subsequantly amendedeunder cleFens’ S
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which reads as follows :
L1(2v) # when the employwment is in the-ﬁussion oxr
‘ post itself, the wife/husband or other dependent
. $0 emplofed shall receive the basis pa? and the.
cost of living allowance(COLA) wherever
admissible,  Reduction in the foreign allowance
" of the officer will, however, be ﬁade as at
(i) and (ii) above.n '
In view of the instructions applicant's wife waa'pald
an’ amount of Hs., 23,877.00 as cost of living Inoex(COLA)

on par with local employeeo. The:epplicant's wife.also: 1t -

'receiVedsbénhs;jéubsequentlyait appears certain objections

-were raised and amognt of [s. 12,350/= on account of bonus

pald to the appllcant’c wife and the same was held to be
lecoverable from the .applicant. The applicant protested
the §aid&recovefy and filed the representations in this
behalf, but his repxésentatién was rejected and thats' why
the'appiicant uitimately has appioached the tribuﬁal
praying that no recwvoery in reépéct of the amount which was
paid to the wife of the applicant shd_l be made from his
salary and furtherthe amount which was pald to the w1fe was
part of the pay and no deductlon could have been made.

Even 1f thet government was under a. mlstake of fact-or

L3
there was:latches and negllgence on the part of the

~'government in making the payment without verifying the

/
composition no one can be made to suffer and nc recovery

can be made.

2, According to the respandents Cola was not

admissible duping the period 24.5.83 to 31.8.86 in terms
of order dated 24.8.1983 i.e. the order which was paséed
subsqueﬂt to the grant of Cola to the cppllcant‘a wife.

Contd..3/-
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The Government servant is paid foreign allowance which

takes care of the local cost of livings. As such there is-
no case for payment of COLA to the dependents of such
Government 3ervants. COLA is not part of basic pay and

that is why it is indicated sepérately. though it ﬁanmrged
with basic pay wherever necessary but it does not form part of pay
Thus, wherever it wes not merged wkth the basic pay it was not
admissible , hence the recwvery was illegal. The Memorandum dated
24 5,83 reads as follous ¢ i
"11{iv) uhen the employment &s &n the mission mRz or
post itself, the wife/husband or other dependent so
émployed shall receive-only the basis pay, Reduction
in the Foreign Allowance of the officer will, however,
" be made as at(i) and (11)." ,
It has been stated that no ammMrk paymen% Qas to be made to the
applicant's wife , Even if it is accepted that it is a case of

wrong pavment , but uhe recovery could not have been made., Amount

" was paid and was drawn by the wife and not by the husband . No

-pfovision of law statutory otherwise should be decided from which a
recovery in rESpéct of the wife could be méde from the aagiixaﬁtx
husband as the recovery itself is bad, It is not necessary to

enter ‘into the cthergzx casees apart from making this observation
that no one is to suffer because of the mistake and negligence

on the part of the governmsnt . If the government was" urder a mistake
of a fact, even ghx under the contracted, it is the party which is
under a mistake of fact is to suffer, In this connection reference

may be made to the case of State of Mana astrg Vs, Jaga ggagb Achyut,
Karandkar A. I.R, 1989 Suprme Court page 1133). In this view , the

application deserves to be allowed., No recovery shall be made
from the husband. In case, the recovery has bsen made , the amound
shall be refunded back to him. In thsse observations, ‘the
application o is disposed of, -No order as to the costs,
e : L
flember (Ay? \Vice~Chairman
Dateds 17.3.1993 '

"~ (RKA)



