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JUDGEMENT (ORAL)

(By Hon'ble Mr, Justice V.S. Malimath, Chairman)

The petitioner, Shri Jagdish Rai Gupta, was holding
tle post of Traing Clerk in the ygar 1965 and came to be
promoted as Traffic Inspector in the year 1982,
Aoplications were invited for filling up the post of Yard
Master from among the departmental candidates, For some
reason or the other we are not rBQUired‘tb conpsider that part
of the case as the same has not been pressed. The petitioner
did not appear for the selection, Respondent No, 3; Shri
Budh Ram Sharma, offered hims elf as a candidate and was duly
selected and empanelled on 11,10,1982. Before formal ordsrs
of promotion on the basis of the ranking in the panel could be
given, an order regarding restructuring of the nay-écale' by
upgrading the percentage éf post was made on 13,8,1983, copy
of which order has been produced in this case és Annexure A=X,
It is cléar'from the same thatoniyipercentage of the- posts -

upgraded to carry higher scales of pay, The order in specific
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térms states that the'implementation oFlthe rastructuring scale
of pay on revised percentage basis shall take effect w.e.f,
1.8.1983, It further states that the promotion of Yard
Masters in sach of the grades shall take sffect w.e.f. 1.8.1983,
But so far as fixation'qf pay is concerned, the benefit shall
be given Ffom 1.8.1982 without payment of arrears; This
order regarding -restructuring was made in the light of the
Railway Board's letter dated 29.7.1983. It is clear from this
order that the benefit of promotion to t he higher scales was
required to be given u.é.?. 1.8.1583 though for the purpos e
of fixing the pay an earlier déte'i.e. 1.8,1982 was required
to be taken, The order, Annexure-A-X'makes it clear that the name
of the petitioner is at seriél N0.1& by which he has been
éccorded the higher scale of pay of Rs.550-7§0, fixing the
pay at Rs.??U/- wee.f, 1.8.{983. ‘Tret the petitioner was
| entitled to the bensfit of higher scale of pay of Ré.SSD-?SO
‘Wee.f. 1.8.1983 gtands clearly established by ‘the order

Annexure AX,

2, So far as Respondent NG.S is coﬁcerned, he having
secured empanelment, was given promotion and his pay was fixed
in a particular scale, The orders in this behalf were amended
from time to time‘to which we need not adverted to, It is enough

to advert to the last order dated 23,2,1985, Annexure A-XII,
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by which he was accorded promotion w.e.f, 17,6,1983 and

to thé scale of Rs,550-750 w.e.f., 1.8.1983, That is the

clesr effect of the order Annexure A~XII, 'It. cannot be

disputed that so far as Respondent Mo, 3 is concerned, he

also got into the scale of pay of Rs ,550-780 w.e.f. 1.8,1983.
\

3.

From what we have stated above that the petitioner

as well as Respondent No. 3 got into the same scale of pay

with effect from the same date, i:e. 1.8.1985¢'uhereas the

petitioner got into the scale by operation of the 'restructuring

order, Respondent No, 3 got into very scale by the process of

selection made for promotion to the higher grade, The

question for examiretion is as to who should rank senicr

among the two per sons when both ca@e in the 'same scale of pay

from the same date, i.e. w.e.f. 1.8.1983, The answer to this

is provided by the order of the Railwvay Board dated 23,4,1984,

Annexure R-3/3, Paragraphs 2 and 3 of the said order are

extracted below for facility of reference:

o

%2, Doubts have been raised in regsrd to operation

or otherwise of pane® which were approved on or
before 31,12.83 and were current on 1,1.1984, The
matter has been considered and it is clarified that
wherever panels had been approved on or before
31.12,83 and they were current on 1.1.84, the
vacarcies exisping on that date and also those
arising due to upgradation as a result of the said
should be first filled by the persons gn te ssd panels,
parels{ The remaining vacancies will be filled on
the basis of modified selection procedure, In
other words, the terms "Jacancies existing as on
31.12,1983 and those arising on 1.1.1984 due to

cadre restructurimg", appearing in para 4,3 of the

Board's letter reffered to above, should be tzken

~as covering only those vacancies which are available

after any panel current on that date (as -explained

above) is exhausted,
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3. The clarification in the preceding para will
apply/mutates mutandis to Board's letter of 29,7.83
referred to above subject, in particular, to the

provisions in paras 3.3 and 3.4 abid.™

Pafagraph 2 of the order deals with the effect 6? restructuring
and empanelmént uhich took place during the subsequent year,
“The clear : effectlof the said order is that those Qho come

to the higher scale of pay dufing the relevant period by the
process of selection and empanelment have to rank above those.
who bome to the saﬁe'scalg duriﬁg the séme pé;iod by the process
of réstructuring. The counsel for the petitioner is right in
pointing out that ﬁhat paragraph qoes‘not deal with tﬁe
restructuring order of 1983, Then, paragraph 3 of the order,
Annexure R=3/3 says that what is stated in paragmaph 2 mutandis
covers the Board's lefter dated 297%.1983. The restructuring
order of 13.8.1983 says tﬁat it is baéed on tﬁe Railuay Board's
letter dated 29,7.1983. "« Copy of the saicd order not

having beeﬁ produced by any of the parties, we had granted time
te the counsel for the respggdgzggyfeAgggrggﬂgly, the same

was produced before us'today.A It is clear from the same that
what‘has been referred to in par;graph 3 of Annexure R=3/3 is
the'restructuring order of~29.7;1983 on the‘basis of which the
order fggarding restructuring dated 13;8.{983 with which we

are concerned was passe¢. Tte refore, what is stated in paragraph
2 of the order mutandis cover®.restructuring effectedin pursuance

of the Railway Board's letter dated 29,7.1983 and conseguent

order made on 13,8.1983(Annexure A=X)., In view of the Railuay
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Board's order Annéxure R-3/3 it is clear that the person
empanelled'has to rank_senior‘to the person who get% into
the same s;ale aRXEAXARRREKRExAy the process of restructuring,
. Hence, the respondents were right in placing in the senicrity
list Respondent Né. 3 above the petitiorer though both got
into the very scale of pay qf Rs,55¢750 on the same date i.e.
1.8;1983. The clzim of the petitioner in this behalf cannot
befgranted.‘ | |
4, It is neéessary to state that the petitioper's counsel
did not press tﬁe case ;bout the petitioner not having been
afforded an‘opboffunity to partidipate»in'the gelection
for preparing the panel for promotion, Hence,.it has become

the
unnecessary for us tc‘discuss/petitioner's case in this

behalf. \
5, ' The only other question for examinétion is the
complaint af the‘petifioner about the threatened action to
recover from the petitioner the . benefit of higher scale of
Rs ,550-750 acco?ded to him on the bdsis of ;he restructuring
ordér.‘ The petitioner's case is that he was éervad Qitﬁ a

" notice é§ per Annexureflldated 22,6,1987 requiring him to sha
cause as to why the excess amount paid in the scale of Rs,550-750
shou ld ﬁot be r?cerred from him on the ground that though»ﬂn
petitioner was tréhsfefred and posted to-a post carrying higher
scale of Rs,550~750, the petitioner qid not carry out the saia :

t

/W/drder and did not join at the place of posting, The petitioner

i
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gave a reply as per Annexure A-XY on 13.7.1987 statiﬁg that'
_he has never received a copy of the order of pos ting and

that, thefeforé, it»cannot be said that he refused te work
. on the post to which he was pos ted, Thereafter, no fqrwal

order appears to?havé passed to make recovery of the higher

amouht paid to the petitioner, But the petitioner apprehending

recovery approached this Tribunalland-obtainedlan interim order
FAstaying ;ecovéry; The respondents have not pléaded that they

have passed any order for recbvéry. vIt is obvioﬁs that if

' - them

any order for recovery was passed, one would expect/to produce

the same, Anﬁexure A-Ii is not an order of recovery, ;t-is

only a noticé requiring the'patitionqr to show cause as te uwhy

the reccvery should not be made, The petitioner haszshoun

éause in response to the notica_vidélAnnexure A—XU.V

,Silence on the part of thé respondents in not making any order
of recovery@oukﬁjustify an inference that the respondents ueie
satisfied with the explanation offered and; therefore, they

"dropped further proceedings for recovery, On facts so far as

i

the petitioner is concerned, he has taken the stand in the

rsjdinder that the order of transfer relied upon by the

/

respondents dated 29,10.1984 was not made known to him, that
none came to take charge of the post held by him and none asked
him to vacate the post held by him and to go on transfer, Tre

petitioner's case is that no order regarding posting haﬁing

- the '
been passed, /respondents are not entitled to blame the petitiorer

for not joiming at the place .to which he ws posted,  The

order makes it clear that it is a common order for several

~/

* v
!
'
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persgns, ,in,“ the normal course, one would expect it to-have been

served to éll concerned, The petitioner lms further taken the

stand that he was not made aware to the.same. They have :

received the reply to the show csuse notice dated 22,6.1987, as

pleaded by the petitioner, Rs already stated, it would be
vreasonabla to draw an inference from the conduct of th;A
fréspondents that the respondents did not consider it just and

proper to make an order'For-recovéry against the petitiorner,

We say so 5ecause the respondents have not stated that they

C the -

have made any such order regarding recovery., Though /recovery

was stayed, there is no direction resﬁraining the respondents’

from passing an oraer holding.that the petitioner is lisble to

refund,. As fhe'rBSpondants have not passed any order for the

last six years after issuing notice'to the petitioner9lgé are

jgstified to draw an inferénc; in favour oflthe petitioner,

What is»surprising in this case’is that though the order of

transfer appears to have been made in the year 1984, the notice

regarding refund oF.the excess amount comes to.be issued‘nearly

after two years and eight months, What is more surprising is

that if the petitioner did not obey the order of transfer, no

steps were taken by the respondents eithe;>to enforce the order
"of transfer or teo cancel the order of transfer or to take punitive
aqfion for breach of disciplins. The conduct of the respondents
'fegarding silenca in all these matters further strengthens the
inference that the res;ondents were not at all SGriousiin taking

steps against the petitioner for not joining at the place to

which he has been transferred, Having regard to all these-

\

(V/circumstances, we consider it just and proper to direect the
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.respondents not to effect' any recovery of the difference in

emolume nts, the.petitioner having been paid the salar? in the
higher sczle of pay of Rs.550-750, This does not, however,
mean that the respoﬁdents are not entitled to give.the
petitioner if they have not already dome soc a proper posting
to é post cerrying the higher scale of pay of Rs,550-750, If
hereinafter the petitioner does not cdmply‘uith the order
regarding posting ;n the post carrying higher pay séale of
Rs.550-750, we reserve liberty to withhold the payment in the
hicher scale of pay.
6. For the reasons stated above, this petitien is partly
allowed, While rejecting the cla;m for . seniority of the
petitioner over Respondent No.3, we restrain the respondents’
from recpverirg From.fhe petitioner the difference in the pay
and emoluments paid,fojhim in thg highe? pay scale of Rs ,550-750
till fhis date, e, hbuever, reserve liberty to the respondents
to mske an appropriate order‘of posting of the me titioner in
the post cérrying the higher scale of Rs.550-750, In the svent
of the petitioner not joinimg the post to which he has been
- then ‘
traensferred, the respondents - wuld/be at liberty not to accord
toc him the benefit of thelhigher scale of pay of Rs.,550~-750

with effect from the dzte of makirmg such an order,

7. Parties shall bear their own costs,
//D(/}MJL e /
/41 | |
(S.R. ADI (V.S. MALIMATH)
MEMBER(A) : CHA IRMAN
'SRD!
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