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Tribunals Act, 1985 seeks diréction to quash an oxder of recovery of
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JUDGEMENT

( Judgement-of the Bench delivered by
H@n'ble Mr. Justice Kamleshwar Nath,
Vice~Chairman)

1

This Application under Section 19 of the Central Administrative

~

AN

excess paid salary/and for restoration of original fixéd salary;

!

The applicant No. 1, Shri T.R. Sharma and the applicant

No, 2, Shri M.D. Malhotra, who were Hindi Officers Class II in the

scale of Rs. 6507lOOO-EB-4O.l2OO,.were dréwing the maximum of

Rs,1200/-.,~ The.applicant No. 1 was promoted as Senior Hindi Officer

on 3.5.82 and the applicant No, 2 was similarly promoted on 5,6,82

Ql;

in the scale of Rs. 1100-50-1600. At the time of:.such promotion, the
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: salaries of both the applicants were fixed at Rs.1200/- plus
' Special Fay of Rs.150/- i.e. Rs,1350/-.

The applicant No; 1 was regularised after scrutiny
by the U;Pes;C on the post of Senior Hindi Officer on 18.12.82
when it was fixed at Rs.1400/-: the applicant No, 2 was never
reqularised, It seems that during the pendéncy of the case,
the applicant No, 2 retired,

It appears that some-time in 1983, the department had
- occasion to ‘examine the case of one T.P. Tuli also a Hindi
f Officer Class II promoted as Senior Hindi Off icer, who was
granted a pay of Rs, 1350/; on such promotion. It was found
tﬁat Tuli had been made oveifpayment and that the proper saiary
i should have been Rs.1250/~, Tuli had retired by them; even so)

%4

orders were passed for making recovery from him. The applicants’

case is that as in the case‘of»?.TJ?Tuli’%f so also in their
case the opposite parties reduced their pay and made recoveries,
It is; however, urged that T.P. Tull moved this Tribunal in

R C.A. No. 85 of 1986 deeided on 17.4,1986 where this Tribunal
struck down the reduction of the pay as well és recoveries,

The applicants claimed that they are entitled to be given the
saée relief as was given to F.T. Tuli,

The opposite part%f%’ca?gﬁ is that the pay of all these
persons h@%ﬁ been incorrectly fixed at the time when they were
2 promdted as Senior Hindi Officer. According té them, ali these
persons who were at the maximum of the scale of Rs.650—iOOO-EE-

+ 40-1200 could be entitled to the salary of only Rs.1250/~ in

' the scale of Rs.100-50-1600 on their promotion to the.posﬁ of

%



i

'\77
-3 -
Senior Hindi Officer. It was urged that the ground of the

so czlled Special Pay was erronecus and that in the case of

F.P., Tuli, the decision was taken only on humanitarlan grounds

since hg-was about to retire, Tﬁg opposite part%%s emphasise
that the decision in Tuli's case could not alter the provisions
as set out in the relevant codes,

We have heard learned coupsel,for both the parties at
a considerable length. The first thing to be determined is the .
basis on which the pay was to be fixed on promotion as Senior
Hindi Cfficer. We invited learhed counsel for the partiés to
place the relevant rules on the subject. They have not been
able to réfer to any except F.R. 22C, We may méntion.that in
para 6(1i) of the Writtén Statement?it is mentioned that the
pay was to be fixed in ferms of Rule 2017-A (i) FR 22, Rule
2017 A has not been prdduced before us; FR 22 has been cited.

We find that the truly applicable provision is FB 22C,
Third proviso lays down that where a Government seryant is,
immediately before his promotion or appointment to a higher
EoSt, drawing pay at the maiimum of the time-sca}e of the lower
post, his initial pay in the timé—scale of the higher post shall®
be fixed at the stage next above the pay notionally arrived at
by increaéing his pay in regpect of the lowef post by an amount

equal to the last increment in the time-scale of the lower post,

The maximum of the time scale of the applicants on the lower post‘

. bol- -
was Rs,l1200/-, and the last increment was Rs,;@éa;-,rhe.pay,
. -
: ‘2— L'[' J{-ﬂ .
therefore, could have been fixed at Rs.igﬁggﬁ?if that was a

. e el
stage in the scale of the higher post, 'But that was/so,

[
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The next stage of RleOO—50—iéOO was at Rs.l1250/-, The

“ .
correct pay édmigsible to_the applicants on the date of their
promotion as Senior Hindi Officer should, therefore, have been
' Rs,1250/= per month. It is not shown that there were any orders
for grant'of any Special Pay.- In {he absence of any other
prévisions, we hold that.the applicgnts_were not entitled to
any pay in excess of Rs.1250/= on the date of_their promotion
+s Senior Hindi Officers. Tt ome without saying that in
futurefthey would haﬁe earneg'gheir increments.in the scale of
the higher post.

The ?eal question)then}is whether the opposite ﬁér&ies
were entitled to reduce the.erroneously fixed salary of the
applicants to the correct figure and whetﬁer they were entitled
to make any recoveries, The applicants' contention is‘that
the applicants bave ﬁoé been given any notice té show cause
for reduction and since reduction involves financial loss, the
order is invalid., The opposite ‘parties contention is that it
is a plain clerical error, which can be rectified without any

.Opportunity to show cause. It has been held in the case of

C.S. Bedi Vs. Union of India, A:T.R. 1988(2)C.A.T 510 and

Chander Bhan Vs. Union of India, 1987(3) A.T.C.432 that recovery
of excess payment and reduction of salary without show cause
notice is invalid. So far as it goes;the proposition must

be followed; but we may add that in matters like this the

principles of a subsequent opportunityes to show cause could
. w- '
be made equally applicable. It is well established that in the

principle of financial proprietxjno authority may incur

Jantlioned, by : _ .

expenditure unlessAGeneral or B Special orders of the Government
— .

g

"



\“\/
-5 - ’ g

L ¥ . ‘

Cr{authorityﬁwhich power has been duly delegated (vide
General Financial Rule.é) and no expenditure may be incurred

J

except.on legitimate objects of public expenditure and :}
! - r
subordinate authority;incldding a delegaté authority, could
sanction expenditure only. in those cases in which it is
authorised to do so by any'proﬁisign# of law for the time
being in force (vide delegation of Financial Power Rule .4). .
Itétéuld.be quité'éermissible in the circumstances to effect
an immediate refixétion of saiary and order conseqguential
récovery Qith an opportunity to thé concerned Government
serQant to'represent thg métter and then tage‘a final decision
thereon. 1In the pfesent case both the applicants made
repfesentatibns on 18,8.86 (Annexures AII and AIII), which
were rejécted bf the opposite pa;ties by én ofder dated
18,11.86 (Aanxure AlV). What 1is important is that it is no£
./shown that the refixation done by the opposite parties énd
the rejection of the’represehtation is invalid or illegal.
The necessitxAgiving an oppprtunity to show cause is a rule

“

-of natural justice; and the rules of natural justice vary

according‘tq the facts 6f case to case. We should, therefore,
think that.the orders of refixation‘of salary and of making of
recovery of excess payment are no£ fit to be struck down
merely becsuse the opposite parties have not given a precedent
opportunity to show éause.

| We may now refer té the decision in Tuli's ease,
Anﬁexure AI is the judgemeht dated 17.4.1586. The judgement

0




| similarly situatéd)and that reductibn was made without an

shows‘that on promotion to the éenior-scale of Senior Hindi .
Officer on 12,7.79 from the maximum of the lower scale of

RsllQOO/—, his pay was fixed at Rs.1200 plus 150 Special Pay.

He retired on 30,4.82 drawing the same pay. Recovery order
seems to have been passed .sometime in 1983. Tuli had claimed

that his pay was to be fixed at Rs.1450/-, which the opposite

iparty'had'fixed at Rs,1200 plus Rs,50/- Special Pay and

made recoveries thereon and also reduced his pension. Learned

Bench remarked that the applicant.had no hand or complicity

in getting the allowance of Rs.150/- (Special Pay) uninterrup-

tediy—for three years, which was also being given tb Oth%fs
oppdrtunity to show cause. The Bench observed that in view
of those,hat they callsd, mitiggfggﬂt:ircumstances, they

% ‘
had no hesitation in finding that the emolumeﬁts of Rs.1350/-
should not be':educed on the eve of his retirement. A6cordingly;
the Bench restored the salary of Rs.1350/- and directed that
his pension and D.C.R.G: should be compufed on an‘unfeduced
emolu@ents. We maylment;onIWith réspectjthat the judgement -
does not lay down any principle of.law;'indeed, the learned
counsel for the partiés of'that case did not invite the
attention of the learned Bench to the applicable provisions
of law to which we ha&e adverted above. The basic consideration
of the viez,s"'taken by the Bench seems to be that Tuli had enjoyed
the additional payment of Rs,150/- uninferruptedly for three '
years in which he has no hand or éomplicit% while otherg

similarly situateﬁ%?re getting the same amount and that the

. - i
¢t : ,
reduction on the evegkof his retirement may not have been made.

w
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We -have already pointed out that Tuli had retired on 30.4.82 and
the refixation/récdvery was ordered in 1983, That is why the
| dowih, Thod™ '

opposite parties had seushd the decision in Tuli's case was on
W

humanitarian grounds. In the case before us, the refixation

of salary as well as recovery were ordered rather promptly and

-

at the time when both the applicants were in service., We do
not think, therefore, that the decision in Tuli's case should
be a precedent for the purposes of this case.

The learned counsel for the applicant has referred %

three other cases. In the case of C.S. Bedi Vs. U.C.I.(Supra),.

| the recovery was being made after 16 years, In the case of

Smt. Pushpa Bhide Vs. Union of India, A.T.R. 1989(1) C.A.T.397,

the applicant had been given benefit of selection grade.on

wrong fixation of seniority in 1976, This was sought to be

~

reversed in 1985. The Bench on a consideration of the delay

struck down the reversal on apl principle of estoppel. It may

[y
be mentioned that Smt.”Pushpa Bhide had also been wrongly
Misbross R ‘
promoted as Head Méster in 1982; the Bench upheld her reversion

i

from that post in 1985. The basis of the decision, therefore,

in these cases was delayf on the part of the Department in
- L' - ~ -
: : o= e wrw
taking action for reversal/and consequential recoveries, The
. . et - i
error once committed may,be permitted to continue for all times

1 to come, w & Vid o

ho

In the case of Chander Bhan Vs, Union of India (Supra),

the decision rests only on the basis of a fdlure to show \

cause while directing reduction of salary. We have already

expressed our opinion on that subject.

On a careful consideration of all the aspects and

g2
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the submissions made before us, we notic$f'that the only
L

consideration which appears to flow from the decisions is to
protect an employee from recovery where it has been unduly
delayed, Whether in a particular case there has been such
delay will depend on the facts and circumstances of each case;

’ :
and one of the Rules of estoppel relevant in this connection
is that on account of the excess payment, the employee should

et u:rn—eq\.t"
have so changed his position to his own &e%ﬁ;aia@.that it would
be unfair to ask him to refund. Again, in our opinion, no
_e)z_yz‘é‘"r—* . . . .
e=sex can be permitted to continue in perpetuity, and the
Tribunals cannot become instrumentﬂbf perpetuation of
[

incorrect action; while relief may be given in respect of the

past events, there is no reason why true legal position may

not be given effect to in the future.
In the case before us, the refixation was done in

1982 and the recovery seems to have been ordered along Qith
T.F, Tuli sometime-in 1983, We are satisfied that in this
situastion no rule of estoppel and no considefation of delay
should apply. The applicants are not enﬁitled to any
relief and the application must fail, .

N :

The application is dismissed, parties shall bear

their own costs.

0 *p/lzw\i%\& ' %m b
( Usha Savara ) ( KamTeshwar Nath ) |
Member (A) Vice=Chairman :
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