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- JUDGEMENT
The applicant wno,was appointed‘as Inspectonj'
though due for promotion to tne grade of Superintendent
Grade B in the year 1971, y%'was not promoted in view
of the pendency of disciplinary proceedings aéainst him.

Admittedly, his junior L.G.Bhatia along with certain

others were so pfomoted by the order dated 12.8.1971

‘pursuant to which the said Bhatia took charge as Superinten-

dent with effect from 9.9.71. The applicant retired on

superannuation on 31.8.1974, The disciplinary proceedings
against him came tn an end by the Presidenfial orcer dated
6.12,1975 by which the applicant was completély exonerated, -
Even thereafter, no steps‘were taken for the promotion'

of the applicant. It was only b&ntne order dated 2;8.1985
that the applicantlwas prnmoted to the giade'of Superintendent
Grade B with effect from 9.9,1971, the date on which

his immediate junior Shri Bhatia wag-"promoted as

‘Super intendent Grade B", By the order dated 1.7.19s6
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‘the notional fixation of the pay'qf the applicaht in the

pre revised scale of Superintendent withvgffect f rom
9.9.197Y was allowed and hig pay till retirement was

directed to be regulated notiocnally on that basis. Sanction
was also given for re-fixstion of his pension on the

basis of the said n§tiona1 pay in the grade of Superintendent,
However, no arreafé of pay or of pension wsEEFZIlOWEd.

2.' - The applicant has ‘filed the present application for
Srrears of pay as well as ar;eérs of.pension and for
recalculatién of the gratuity, He also prays for

re-fixatibn of the effective date of promotion as 12.8,1971, .

the date on which Shri Bhatia was promoted.

3. In the reply filed by the_respondents, it is stated

that the applicant was not promoted in view of the pendency

Aof"séme disciplinary case" which was finalised only in

Les
- December 1975, It is stated that arrears of pay weme not

granted simce the applicant has already retired from
service and has not worked in the promoted post., As far

as pension is concerned, it is contended that only those
emoluments which were actually drawn during the last 10

_ - B ,
months preceding $& the date of retirement hav%.been taken

intovaccount, but in view of the peculiar circumstances

it was decided that the notional pay be taken into consideration
| ’ -

~

for the purpose of commutation.of pension. The claim for

arrears of pension is resisted,

4, The first question thet arises i§ with respect to the

date from which the notional promotion of the applicant is

\R/
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to commence. As has been stated earlier, the resvoncents have

reckoned 9.9.1971 as the date since Shri Bhatia took charge

of the post only on that date, However, the applicantidould

claim notional promotion with effect from 12,8.1971, the date

~

on which Shri Bhatia and others were actually appointed as
Superintendent., We are in agreement with_the wbabesion—of —
the—counsel—of—the applicant, A reading of the order dated
12,8,1971 under which Shri Bhatia and others were appointed

. A so - ”
as Superintendent shows that they$ére being/appointed and

that it is "™with effect from the date they actually teek Cake
charge of the post®™, The mere fact that Shri Bhatia took

a few>days for the actual assumption of the charge of the

post cannot be relied upon by the respondents not to afford
notional promotion to the applicant with effect from 12,8,1971,

the date ofi which his junior was admittedly appointed to the

post of Superintendent.

- B, The next queetien relates to the_arrears of pay and
of pehsion claimed by the applicane. The two;in our view,.
have to be considered separafely. As regards the pay, the
respondents have not allowed the same on the ground that before
the finai order in the-disciplinafy proceedings was passed

by the Pre51dent the applicant-had retired from service
and that he did noi}jgrk in the poet of Superintendent
for a single day, Itt@é submitted by the counsel of the
applicant that it is not due to the feult of the applicént

‘that the final order was delayed. He invited our attention

/

tO +the report of the Inquiry Officer which was submitted
in the middle of 1973,wherein the'spplicant was exonerated,

But we have to observe that the proceedings were initiated
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not onlyragainst.the aoplicant but also against certain
other officers as well and it was a joint inguiry. The
report of the Inquiry Officer had to be érocessed and final

orders had to be passed by the disciplinary authority, before
which it cannot be said that the applicant has been

exonerated, By the time the final order was passed the

applicant had admittedly retired on superannuation. On

. Ya.covds .
a perusal of the repest we cannot agree with the contention

_of the learned counsel for. the applicant that there was

W= tav\' :
inordinate delay on ksd of the respondents in completing

the disciplinary proceedings}so as to entitle.the- applicant
- \Wouw : .
tocthe arrears of pay £or the applicant did not work in

the promoted post. In the circumstances, ‘we hold that

the arrears of salary claimed by the applicant wgs

rightly disallowed,
the

6. As regards/arrears of pension » the matter stands

on a different footing., The pension that had been fiked .

originally had to.be podified in view of the retrospective

promotion that has been granted on the notional refixation

of the pay, When that is so done, it is'bnly just and fair

that the arrears of pension on account of the enhéncement

of pension iﬁnﬂéEerf-the—aﬁove has to be taken into

account and disbursed to the applicant.

Te Cbunse; of the applicént invited our attention

to the decision of the Punjab and Haryana High Court in
Shri Charan Dass Chadha Vs, The State of Punjab and

another ( 1980(3) SLR 702) which was followed by a

(3
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Bench of this Tribunal in Bharat Singh Vs. Union of India

( ATR 1987(1) GAT 621). Reference waé_also'made to the
decision of the Calcutta Bench of this Trihunal in Sambhu Nath _
Das Versum General Manager and others( A.T.R.1986(2) C.A.T.110),

Wé have carefully gone through these judgements, but we are

of the view that they are of no assistance to the applicant

in this -case,

cocta Reotre
8. In the éee&s&en-of the Punjab and Haryana High Court ,

wots allowedl
due to no fault of the pmtltloner he was eﬁbatleé-to perform

his dutles in the higher. postéemgha&&a:sn@niiadﬂ as he was’

not regularly promoted to the post at the time his promotion

‘ " : L
“was due.(emphasis added). In the decision in Bharat Singh 's

case, the applicant who had been empanedled for promotion was
denied promotion in view of the pendency of disciplinary

proceedings on a charge which was not at all in connection

hls : , _
with official duties. Moreovér, though the actual orders
wots
of promotion wereL}ssued the petitioner was designated

an
defacto as/ Assistant Suporlntendent to which post the promotion

was due. It was taklng into account these facts and following
the ratio that{whereétﬁe disciplina:y proceaedings were themsélves
~illegal or unduly held up for no fault of the officer that the
applicanf was ailowed arrears of pay as a consequence of the
promotion, In Sambhu Nath Das's case the question whether

a Government servant who has not been promoted on account of the
pendency of tﬁe disciplinafy proceédings is entitled to arrears

of pay on grant of such promotlon notlonally on his being
AS AT e
- exonerated in the dlsclpllnary proceedlnggLfeen to0 .haye been

discussed or adverted to) bnk_though by the order a direction



for payment of arrears of pay which have been due in the

. [
Dromoted post is agseo-secen-to-have-bse

- 9. This is not a case where it can be said that there

Was any illegality on the part of the respondents in not -

promoting the applicant when his junior Shri Bhatia was

promoted, for admittedly at that time the disciplinary -
proceedings were pending against the applicant. By the time
those proceedings came to an end the ‘applicant had retired

on superannuation, There has not been any inordinate delay

xkael.»-m {—_’
in the disciplinary proceedlngs as a result of aBY-—aeiiwn-

\

on the part of the respondents, In such circumstances, we are

of the view that the applicant cannot claim the arrears of pay

" on account of the benefit of notional promotion,

o
[y

- 10¢ In the circumstances of the case, we direct the

respondents to prémoté the‘abplicanf to the grade of Superintendent
Grade.‘B' with effect from 12,8,1971 and to fix hls vay in the
promoted post on a. notlonal basis with effect from that date.
The increments due to'him till his retirement on 31.8.1974 - |
shall be taken into-aécount and his pension and pensionary

benefits shéll be calculated.on the Basis of the pay so

arrived at., . The arrears on account of pension and pensionary
benefits on such re-calculation shall be disbursed to the

applicant within a period of three months from the date of

copy of this order, We make no order as to costs..

J//ill/fifjjjl’gxgﬂ ,//jg&ﬁﬁbkiguj_gL,fz,
( G.SREEDHARAN \1&13} ( B_C_MA‘fHUR)%/J/’"

MEMBER(J) VICE MATHUR.
29,5.1989




