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IN the CENTRAL ADMINISTRATIVE TRIBUNAL
"* NEW DELHI ^

O.A. No. 134 . 1987
TjAxmx

nATF OF DPriSTON January ;:>|iA.,1990

Capt. K.3. Halhotra • Applicant (s) ' ,

' Shri R.P. Qberoi, n Advocate for the Applicant (s) .
Versus ' .

Ubion of India & Drs Respondent (s)

Shri f'lukul Taluiar &I'lrs > Avnish '̂ *^^^vocat for the Respondent (s)

CORAM : .

The Hon'ble Mr. P.C. 3AIN , MEi'lBER (A)

The Hon'ble Mr. 3.P, SHARPIA, rCWatR (3) , ~ -
/

1

1. Whether Reporters of local papers may be allowed to see the Judgement ? ^
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. To be circulated to all Benchcs of the Tribunal ? rvo

JUDGEMENT OF Tr£ BENCH DELIU€RED BY

HDN'BLl shri a.p. sharma, iiember (d).
N

. Capt. K'.S. I'lalhatra, 3unior Staff Officer (CTl) filad
\

an application under Section 19 of the Administratiue Tribunals Act,

1985 challenging non-issue of orders regarding regular aopointment

of the applicant as 3unior Staff Officer (CTl) and non-proniDtion

of the applicant to the pcet of Commandant, Central Training Institute,

Home Guards,- Delhi,

2. The applicant claimed the foilowing reliefs

(i) To trsat the applicant as Jnauing been regularly appointed

to the post of 3uniar Staff Officer (CTl), Home Guards,

Delhi hJ.e.f, 15,7,71 and to giue him seniority in the

• said grade from that data;

(ii) To treat the applicant as having been promoted to the
I

post of Commandant, Central Training Institute,' Home Guards,

Delhi 'jj.E.f, 1»2.e3 or aiternativ/e ly, u.a.f, I.R.BA;

(ili) To fix the pay of' the aoplicant in the pay scale of

I
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Rs, 1100-1600 atfcachsd to ths post cf Commandant} CTI, w.e.f.

the date allotted under (ii) abnye and to pay him arraars

of pay end allowance on the above basis;

(iv) To pay interest @18;$ of arrears of pay and allowances

from the date the amount became due on the basis of (ii)
(

above to the date of actual payment;

(v) To award to the applicant costs of this application;

(vi) To-quash office order No. 412 dated 26,5<,80 (Annexure_'XI)

and Mo, 535 dated 2.7,85 (Annaxure XIl),

(vii) Any other relief or consequential benefits which this

Hon'ble Tribunal may deem appropriate and proper on the •

facts and circumstances of the case,

3, The facts in brief are that the applicant was appointed-

as. Junior Staff Officer (CTl) on 15.7,71 (Annexure l). In this

appointment letter it is stated that the appointment is purely on

adhoc basis and subject to finalisation of the Rgcruitment Rules and

selection of regular candidates by the U.P.S.C,, In case the candidate

does not fulfil the requirements of the Recruitment Rules his services

may be terminated at any time without assigning any reasons therefor,
y y '

: ' . is- .In pursuance of this letter the applicant joined and^still in service.

Alongwith the applicant another officer namely Capt, S.5. Qagar was •

appointed as 3.S.0, (Civil Oefence), Shri S.S., Dagar had filed a

Writ Petition in Delhi High Court on 16,10,1980 (CUNo.BdI/bo) and

on this Writ Petition the Delhi High Court on 16.10.1980 passed an

order Annaxure III that there will be stay of' reversion of the

pstttioner from his present post. Af the time when applicant joined

there were no Recruitment Rules for recruitment and Becruitment Rules

were issued vide Annexure II, r%mo Mo, F2(70)/74-S,II dated 5.3.77.

The rules show; that it was a selection post and exact method of
• • /

recruitment to be decided in consultation with the U.P.S.C on each
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occasion. Ex-Emergency Commissioned Oe'f-iEer of the rank of Captain

or Rquiualent are eligible. Thus the applicnnt according to the

Recruitment Rulps had the prescribed qualiPicatiions. On 15.3,74,

Recruitment Rules for the post of Commandant (CTl) were published which

is Annexure l\]. It was Class I selection post and the post was to be

filled by Dunior Staff Officer with 8 years service in the grade,

"^he post of Commandant (CTl) fell vacant after the retirement

of Shri Narula on 1,3,84 and since there was no recruitment, vide

"nnexurs Uoffice Order Wo. 506 datad 17.7.84, duties of Commandant (CTI)

in addition to his ouin duties as 350 (CTI) were given to the applicant.

In para 2 of the order it is mentioned " This ia purely temporary arrangement

end the oonoerred officer shall not be entitled to any extra reouneration/

honorarium for these duties". In fact Shri C.N. Narula/L looking after the
work of Commandant (CTI) uas Senior Stafff Officer, Ciuil Defence. In that

said order, however, it uas diPected that Commendant General Home Guards

or Director Civil Oefenoe be consulted in all the policy matters. This

arrangement continued as the vacancy rsBlrisd unfilied uhich is still

existing. Director, Civil Defence found that the Ounior Staff Officer

(CTI), has signed as Commandant (CTI) and that practice is urong and
Should be stopp d immediately. This is Annexure XI to the application

and applicant has preyed for guashiag the order No. 412 dated 26.5.86.

Subsequent to this an order Ho. 535 dated 2.7.86 by the Director, Home
Cuards and Civil Defence ues issued which is Annexure X„ thet Commendent
Home Guards and Senior Staff Officer Home Guards „ould look after the

"ork of Commandant (CTI), .he post^uhlch is lyipg „3Ce„t. The applicant
has also prayed for quashing this order,

representation on 25,l0.ige5

I •

The applicant , submitted „ representati
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Annexure UII seying that since he is the only eligible candidate and

pBrforming the duties since 1.8.84, promotion order as^ Commandant (CTl) shauli

be issued. A^ain a representation was submitted Annexure UIII on 21.5.86

followed by two reminders, and also desired an interview which was

rejected vide Annexure IX, Director, Civil Defence and Commandant

Home Guards, issued a revised roster of duties of the staff vide Annexure X

order No, 532 dated ,1.8.35 and duties of DSO(CTl) ware defined. In this

revised roster in the organisation chart the post of Cominanda,nt (CTl) had

not been shown while vide Annexurs XI dated 25,5.85 post of Commandant (CTl)

has b=en showPo The contention of the applicant is that the applicant
/

after the appointment as DSD (CTl) has als o been, performing the duties

of Commandant(CTl) vide order No, 505 dated 17.7.84 and so the applicant
promotional post of Commandant (CTi), and also is entitled to the

•is entitled to the ^remuneration which is fixed for the incumbent of

this post vide RecruitmantRules Annexure lU dated 13,5,74, The

contention of the applicant is that he mwde various' representation

and, in spits of the fact that U.P.3.C, has written for his

regulafcisation in 1979, but he has not been regularised as yet in

post of 3.3.0,(CTl), and nor he has been given, promotion to the post

of Commandant (CTl), In fact all the duties of Commandant ( CTl)

are listed now under the post of J.S.O,(CTl) and this has been done

to counter the claim of the applicant made in his reprsse'ntation to^

respondent No,2, Thus the mai'n grievance of the applicant is that he

has not been regularised in spite of the recommendation of the U.P.S.C.

and 'further he had not been promoted on a vacant post which is still

unfilled, of the Commandant (CTl) and that he should be allowed remuneration

. w.G.f. 1,3.84. He has bean illegally and arbitrarily denied the ^

V...
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promotion and bensFits or the oost oT Comrr.andant) as hs hfts infFct bse;
normalj^y

Looking after th3 duties^/ai;signed to Commandant (CTl).,

6. . The respondents contested the jiuerments made in this

application and in their reply contsnded that the applicant was given

purely temporary ad hoc aprjointrnsnt as 33 0 vC ia) w.d,! . "i 5.7.71 and i;he

appointment h=s not yet_ been •regui.' ri.sBd -is salsction is under

challenge before the Tribunal in T-630/85, S.j.Dagar Vs. Lt. Gousrnor

which is still pending. It is further sail that at the time of

rilling up of the po3t of 33 D (CTI) the Recruitment Rules were

not in existence and the selection of the anplicant has also been

challenged in the aforesaid T-630/85 filed by Shri ^.3. Oagar.
him

The Hcn'ble High Court of Delhi had gr-'ntad/;-,hs stay against the'

reversion. It is further contended brat the anulic .nt a-iksu

uiJe uffics Order No^ 50G dated '17,7.7 4 to lookafter only the

routine duties of Commandant '(CTI) in addition to his own duties.

He was also directed to consulc Commandant Home Guards or Commandant

General Home Guards and Director Civil Defence in rospect of all

important and policy matters and in the order it ujcS specifically

mentioned 'that he will not be entitled for any extra remuneration snd

honorarium for looking after the duties of Commandant (CTl),

(Regarding promotion it is stated that since the applicant is ad hoc

that cannot v/et _ be considered. In the revised roster of duties

issued vide order dated 1.8.35 the duties of vacant post such as 550

(Civil Defence) and Commandant (CTl) were not- eh own as r.hess oojts

were lying vacant. It is further seid that all the duties of Commandant

(C^l) L')ers not given to 3S0 (CTI) 'x'hich yas shun in the order

rJo. 412 dated 26.5.36. The Order fJo, 50-j dated 17,7.84 which ua-

in Lespsct of ohe applicant to look after the routine duties of

W-
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Commandant (CTl) was superceded by Office. Order Mo, 582 dated 11.8.85

as 3,S.0,(CTI) was misusing his office by signing the docurfisnts as

Commandant (CTl), Again,Director General, Home Guards vi'Je order

No, 535 dated 2.7.86 made it clear that the duties .of Commandant

/

(CTl) will be looked after by the Commandant Home Guards, .As .

such,the applicant accoiding to the respondents, is not entitled to any

relief and the application is liable to be dismissed. The rejoinder

has been filed by the applicant but it is only repetition of the

facts giuen out in the application under S'Sction 19 of the Administrative

Tribunals Act.

7, We have heard the learned counsel for both the parties.

Relief No, 1 clp.imed by the applic.-jnt has already bean granted vide

office order dated 30,10,1987 and his service has been regularised as

DS 0 (CTl) from 15,7,71, Photo stat copy of the same has bean filed

during the course of arguments and taken on record,

8, Wow the main question ariseswhether the applicant can be ;

treated as promoted to the post of Commandant (CTI) w.e.f. 1,2,83 or

alternatively on 1 ,8,84 and in any case is entitled to any

remunerstion of the post of Commandant (CTI), Learned counsel cited

AIR-1 g83-3C-852; Y,y. Rangaiah and others Us, D, Sreeniuasa Rao and

others. In the said authority there is a direction that a panel

of candidates should have been prepared in 1976 and vacancy which

occured prior to amended rules would be governed by old rules and not

by the new rules. No such point is in issue .in the present case. A

reference has also been made regarding the revision of instructions

on ad hoc appointment by Qepartinent of Personnel p.nd Ttaining and

it has been specifically mentioned that ad hoc appointment should be

limited to post which cannot be kept vacant for long. In the present
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case the applicant has already been regularised on tha po3t of

330 (CTl), It has to be ascertained as a fact whether the applicant

has actually worked as Cominandant (CTI) as alleged by him or he was mersly

looking only after all the routine macters under the directions of

the Head of the Department. In this connection Office Order Wo, 506

dated 17.7.84 is relevant. This order is quotted' below s-

" Consequent upon the retirement of Shri C.N. Narula

Senior Staff Officer (Ciuil Defence) w.e.f, the

afternoon of 31st Duly, 1 984,. the' following order

•in TBSpect- of distribution of duties^ shall remain

operative till, further orders j-

(i) Shri S,3. Qagar, 3.3.0,(CO) will look after the

routine duties of Senior SCaff Officer (Civil

Defence ) in addition to his own duties,

(ii) Shri K.S, i'lalhotra3,S^0, (CTI) will look after

the rou.bine duties of Commandant, CTI in addition

to his own duties,

2. This is a purely temoorary arrangement and the

concerned afficers shall not be entitled to any extra

remuneration/honorarium for these duties,

3. They shall'consult the Commandant, Home Guards, or

the undersigned in respect of all important and policy

matters," i

A persual of the above order shows that the- applicant was filearly

asked not to take any policy decision and has to work in respect
I • .

of all matters other then the routine matters with consultation of

the Commandant Home Guards or Commandant General Home Guards., - This

clearly shows that the applicant was never given an ad hoc officiating

chance to perform the duties of tha office of Commandant (CTI),

been -
^.Reference has/made to AIR_1 985-3 C-1 32, H.Q.Singh Us. Reserve Bank of

India &Others whsre the-Hon'ble Supreme Court has held that the wages

cannot be denied to a person unfairly or arbitrarily but this is not

the case here as is explicit from order Wo. 506 dated 17,7.84, Learned

counsel also referred to ATR-19B9-(2)-120 Hire Nand Sharma Us. State of

V
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H.P, & Another, where the Han'bls Tribunal of Himachal Pradesh

observed that a person cannot be deprived of the wages admissible to

him in law on the mere ground that he hsd agreed to work on lotier

wages or that no post was available against which higher wages would be

drawn and paid. Here the Inkman was asked to opsirate single machine

and was mads to work as flachineman since then, while in the present

case the applicant was only asked to look after the routine matteisby

virtue of office order quoted above dated 1^7.7,84 and subsequently

he was.asked to work only as 3.3.C.(CTl) vide order dated 1.B,85

by
(Annexure X).and/of f ice Order No. 412 dated 26,5,86 (Annexure Kl) he

was cjsked not to designate himself as Commandant Home Guards •

order No. 535(Annexure XIl) dated 2,7,86 the work of Commandant

\

(CTI) was given' to Commandant Home Guards or Senior Staff Officer,

Home Guards, This clearly makes out that in the year'1985 work of

3S0 (CTIi) was defined as part of his duties and in l^cy 1986 by

Annexure XI a warning was issued to the applicant and in Duly 1985

the specific arrangement was made for discharge of the functioning

of the Commandant CTI, The present petition has 'been filed on 3Q.1 .87, '

If the aoplicant had actually felt any grievance he could have come well

in time. Learned counsel also placed a reliance on the authority of

Qwarka Prasad Qhandral Us. The Oistrict Education Officer, Dabalpur &

Others, where L.D.C. was asked to perform the duties of Head blaster and

'that he w;as not paid for the work of the office of Headmaster and as

such his claim for the pay of the Headmaster was allowed. However,

in the present case,the matter is totally different. The applicant

was not giusn any independent charge of Commandant (CTl), In view

of the above discussion the applicant cannot be said to be entitled

as of right to claim any pay in the grade of Commandant (CTl) nor he
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uss factually working in a legal authorised manner in that post,

g, Rpgcirding the inatter of promotion the applicant cannnt claim

it as of righu. The matter is diffbrent when the port is desired to

be filled then tha applicant had to be giuen due consideratien by tho

RalGction Committee if he is eligible and qualified for that po-t. If

the poot is kept unfilled and nobody against tha interest of the anpiican;

is allowod to work then the applicant will h "-ve no grievance. Thars

are also many oolicy matters of the Government which cannot be iudgad

on fincncigl grounds by Courts, They (respondents) themselues desire

that the poJt should not be kept uacant for long but at the same time no

direction can be issued to fill up uacant post and the aoolicant could

5^. show neither any such prouisiops in rules, nor any precedent citert.

To get promotion is one of the fortune of a person asniring for it but

future and fortune cannot be destined by a person unless and until ah

occasion arises. That occasion can come only when the post of

Commandant (CTl) is desired to be filled. In the matter of filling up a

nost formalities haue t:o be undergone as gi\.iGn in the Recruitment Rules fo]

Commandant (CTI) which the applicant has himself filed as Annexure I\/»

In visw of this, tha anplicant cannot be said to hava been subjected to

any arbitrary or unenuitable treatement or discrimination. The

application has, therefore, no force. The a-plieatinn is dismissed,

'^arties to bear their own costs.

( 3.P. iHARflA ^ ^ (PC -laTiM
rCFIBER (3) mmER (l\)


