N | 'E/ ,' ' ?\

}%_ IN THE CENTRAL ADMINISTRKT‘IVE TRIBUNAL
> NEW DELHI \
0.A. No, 134 . 1987
BAXNOK .
DATE OF DECISION__3anuary djé, 1990
Capt. K.S . Na lhotra Applicant (S)
» Shri R.,P. Oberoi, 5 Advocate for the Applicant (s) .
Versus -
Upion of India & Ors _ Respondent (s)
: . Ahlauat,
Shri Mukul Talwar & flrs ., Avnish ?&uil%ocat for the Respondent (5)
CORAM :

The Hon’ble Mr. P.C. JAIN , MEMBER (A)

The Hon’ble Mr. J.P, SHARMA, MEMSER (3)

Whether Reporters of local papers may be allowed to see the Judgement ? Yo
To be referred to the Reporter or not ? N, -
Whether their Lordships wish to see the fair copy of the Judgement ?

To be circulated to all Benchcs of the Tribunal ? e -

Hwbh=

JUDGEMENT OF TriE SENCH DELIVERED BY
HON'BLE SHRI 3.P. SHARMA, MEMSER ().,

A Cagt. K.S. Malhatra, Junior Staff Officer (CTI) filed

an application under Section 19 of the Administrative Tribunals Act,

1985 challenging non-issue of orders regarding reqular appointment
%\ of the applicant as Junior Staff Officer (CT1) and non~promotion

of the applicant to the post of Commandant, Central Tr-ining Institute,

[y

Home Guards y Delhi,
2. ~ The applicant claimed the following reliefs -

(i) Ta treat the epplicant aé Jhaving been regulerly appointed
to the pest of Junior Staff OFficer (CTI), Home Guards,
Delhi weef, 15,7,71 and to give him seniority in the
said grade from that date; ‘
(ii) To treat the applicant as having been promoted to the
- .o

post of Commandant, Central Training Institute, Home Guards,

BOelhi w.e.f, 1.2.83 or alternatively, w.2.f, 1.08.843

1i1) Py - . -
(131) To fix the pay of the anplicant in tho pay sc=2le of
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(iv)
(v)
(vi)

(uiij
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Rs, 1100-1600 attached to the post o Commandant, LTI, w.e.f.

i

the d ate allotted under (ii) above and to pay him arrears

of pay «nd allowance on the above basisg

To pay intersst @ 184 of arrears of pay and allowances
° 1

from the date the amount became due on the basis of (i1}

{

above to the date of actual payment;

To mward to the applicant costs of this applications

To quash office order No. 412 dated 26,5.80 (Annexure XI)

and No, 535 dated 2.7.85 (Annexure XII),

Any other relief or conseguential benefits which this

Hon'ble Tribunal may deem appfnpriate and proper on the

facts and circumstances of the case.

The facts in briéf.are thet the applicant was appointed-

as. Junior Staff OFficer {CTL) on 15.7.71 (Annmexure 1), In this

<

appointment letter it is stated that the appointment is purely on

adhoc basis and subject to finalisation of the Rgcruitment Rules and

. selection of regular candidates by the U.P.S3.C.. In case the candidate

does nmot fulfil the requirements of the Recruitment Rules his services

- may be terminated ‘at any time without assigning any reasons therefor,

v

is

In pbrsuance of this lezter the applicant joined and{still ih~service.

Alongwith the applicant another officer namely Capt, 5.3, Dagar was

appointed as J,5.0., {Civil Defence), Shri 5.5.. Dagar had filed a

-

Writ Petition in Delhi High Court on 16,10.1980 (CwNo.E61/BD) and

on this Writ Petition the Delhi High Court on 16.10.1980 passed an

1

order Apnexure III that there will be stay ofirauersion of the

petitioner from his present post,

At’ the time when applicant joined

there were no Regoruitment Ryles for recruitment and Becruitment Rules

‘were issued vide Annexure II, Memo No, F2(70)/74~S,11 dated 5.3.77,

The rules show that it was a selection post and exact method of

recruitment to be decided in consultation with the U.P.S.C on ezch

de
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occasion, Ex-Emergency Commissioned Offiger of the rank of Captain
or squivalent are eligible. Thus the applicant according to the
Recruitment Rules had the prescribed qualifications. On 15.3.74
Recruitment Rules Fo; the post éf Commandant (CTI) were published which
is Apnexure IV, It waes Class I selection post and the post was to be
filled by Juﬁior Staff gfficer with 8 years service in the grade,
4, The post of Commandant (CTI) fell vacant af£er the retirement
of Shri Narula an 1.8.84 and since there was no récruitment, vide
Annexure V office Order No. 506 dated 17.7.84, duties of Commandant (CTI)
in addition to his own duties as 350 (CTI) were given to the applicant,
In para é of the orde? it is mentioned " This is pufely temporary arrangement
and the concermed officer shall not be entitled to any extra remuneration/
. who
honorarium for these QUties". In fact Shri C.N. Narula{was looking after the
work of Commandant (CTI) was Senior Stafff OFficer, Civil Defence. In that
said order, howevcr, it was directed that Commendant General Home Guards
or Director Civil Defence be ;onsulted in éll the policy matters, This
grrangement continued as the vacancy remlred unfilled which is still

existing, Director, Civil Oefence Found that the Junior Qtaff Officer

(CTI), has signed as Commandant (CTI) and that practice is wrang and

- .8hould be stopp d immediately, This is Annexure XI to the application

and applicant has prayed for quashing the order No. 412 dated 26,5,.86,
SubSEQUEHt to this an order Mo, 535 dated 2,7,86 by the Director, Home

Guards and Civil Defence wes issued which is Annexure XII that Commahdant

Home Guards and Senior Staff Officer Home Guards would leook after the

work of Commandgnt'(CTI), the post which is lying vacant, The. applicant

has also praved for quashing this order,

= The applicant . submittad g representation on 25.10.1985

g

~



WeB,,Fe 1,8.84, Hs has been illegally ard afbitrarily denied the
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Anmexure YIT saying that since he is the only eligible gandidate and

performing the_duties since 1.8.84, promotion order és’Coﬁmandant (CTi) shoule

be issued. Again a representation was submitted Annexgre VIII on 21.5.86

folloved by two reminders, ani also desired an interview which was

rejected vide Annesure IX, Director, Civil Defence and Commandant

Home guéfds, issued a revised roster of duties of the staff vide Annexure X

order No, 582 dated 1.8.85 and dutic§ of J350(CTI) were defined, In this

revised roster in the Drganisation chart the post of Camnendant {(CTI) hed

not been shown while vide Annexurs XI dated 26.5.85 post of Commandant (CTI)

has b:en shown, .The contention of tﬁe applicant is that the applicant

/

after the appointment as 350 (CTI) has also been performing the duties
of Commandant(CTI) vide arder Ng, 506 dated 17.7.84 and so the applicant
promotional post of Commandant (CTI), and -also is entitled to the

is entitled to the/remuneration which iz fixed for the incumbent of

this post vide RecruitmentRules Annexure IV dated 13.5.74,. Tge
contentionAoF the applicant is fhat he made various representation
and,‘in spite of the fact tha£ U.P.5.C, has uritten for his
reguiatiBation in 1979, but hé has not been regularised as vet in

post of 3.5.0,(CTI), and nor he has been given,promotion to the post

of Commandant (CTI1), In fact all the duties of Commandant ( CTI)

" are listed now under the post of 3.5.0.(CTI) and this has besn done

to counter the claim of the apolicant made in his reDra§gﬁtatiDn to_
rESpoﬁdent No.2. _Thusléhe main grievance of the applicant is that he
has not been regularised in spite of the recommendation of the U,P.5.C,
ard 'further he had not been promoted on a vacént post which is still

unfilled, of the Commandant (CTI) and that he should be allowed remuneration

-
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promotion and benefits of the poet of Commandant(CTI) as hs has infsct bee

normally .
loaking after the dﬂtieqﬁamsigncd to Commardant (CTI)..
6. . The respondents ceontegted the averments made 1n this
applicaetion and in their reoly contended that the applicent wes given

purely temporary ad hoc appointment as 330 (Lii} weea o 15.7.71 and the

m

appointment h=s not yet_ been regul-rised 2s salection is urder
challenge before the Tribunal in T«GSD/BS, 5.3.0agar Vs, Lt. Governor

which is still pending. It is further seii that at the time of

7il1ling up of the post of 1350 (CTI) the Fecruitment Rulss were
not in existence and the selection of ths anplicant has 21so been

challenged in the aforssaid Tm639/85 filed by Shri 3.3, Dagar.
him _
he Hen'ble High Court of Delhi had grencadfthe stay =2gaimst the

rsyersion, It is further contendsd bret the azppliic nt wes asksu
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urtice Order No, 506 dated 17.7.7 4 to lookafter only the

routine duties of Commandant {0TI) in aiddition o his own duties,.

He was elsc direscted to consule Commandant Home Buards or Commandant

‘Genkral Home Guards and Director Civil lefence in respect of all

important and policy matters and in the nrder it wes specifically

mentioned that he will not be entitled for any extra remuperation snd

. s o 3
honorarium For looking after ths dutiss of Commendant (CTI1)
. : ! . cy s b s . .
flegarding promotion it is stated that since the applicent is ad hoco
that cannot yet . be considered, In the revised restar of dutids

1

issued vide order dested 1.8.95 the Juties of vecant past such as 550
{(Civil Defence) and Commandant (CTI) were nobt chown as thess noits
were lying vacant, It is further said that all the duties of Commaniant

CTI) which was ghan in the order
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No, 412 dated 2868.5.36, The Order Mo, 509 deted 17.7.84 which uas
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gpac; of the soplicant to look 2fter the routine dutiss of
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Commandant (CTI) was syperceded by Office. Order No, 582 dated 11.8.85
as 3.5.0,(CTI) was misusing his office by signing the documents as
Commandant {CTI), Again,Director Gener;l, Home Guards vide order
No. 535 da£ed 2.7.86 mede it clear that the duties of Commandant

o .
(CTI) will be looked after by the Commandant Home Gu ards, .As
Suoh,the applicent acco:iding to the rESppndentS, is not entitled to any
relief and the application is liable to be dismissed. The rejoinder
has been filed by the applicant but it 1s only repetition of ?he
Facts given out jh the appiication under Sﬁépion 19 of ths Administrative
Tribunals Act.
Te We havs heard the learned counsel for both the parties,
Relief No, 1 clzaimed by the applicant has already been granted vide
office order daped 30.10.,1987 and his s;rvice héa besen reqularised as
350 (CTI) %rom 15,7.71, Photo stat copy of the same has bean filed

during the course of arguments and taken on yecord,

8. Now the main question ariseswhether the applicant can be
treated as promoted to the post of Commandant (CTI) w.e.f. 1.2.83 or
alternatively on 1,.8,84 and in any case is entitlsd to any
remunerztion of the post of Commandant (CTI), Lea%ned‘counsel cited
AIR-1983-50~-8523 Y.V, Rangaiah and others Vs, J, Sreenivasa Rao ard
others, In the said authority there is a direction that a panel

- of candidates should have been preparad in 1976 and vacancy which
occured prior te amended rules would be governed by old rules and not
by the new rules, No such point is in issue.in the present case, A
referenée Has also been made rsgarding the peuision'of instructions
on ad hoc appointment by Dspartment of Persenrel »nd Txexnlng and

it has been Sp901flcally mentioned that ad hoc appointment should be

~limited to post which cennot be kept vacant for long. In the prasent

L
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case the appliceﬁt has already been regularised on the post of
330 (CTI)., It has to be ascertained as a fact whether the applicant
has actually.workéd as Commandant (CTI) as alleged by him or he was merely

looking only after all the routine matters under the directions of

the Head of the Department. In this connection Office Order No, 506

dated 17.7.84 is relevant, This order is guotted below -

" Consequent upon the retirement of Shri C.N. Narula
Senior Staff Officer (Civil Defence) w.e,f. the
afternoon of 31st July, 1984, the following order
in rESpEEt‘ﬁf distribution of duties’ shall remain
Dperativé till.ﬂurthef-orders:«

(i) Shri 5.49. Dagar, 3.5.0.(CD) will look after the

' routine duties of Senior SﬁafFVOFFicer (Civil
Defence ) in addition to his own duties,

(11)  Shri K.5. Malhotra, 3,5.0,(CTI) will look after
the rbgbiné duties of Commandant, CTI in addition

to his own duties,

2. This is a purely temporary arrangement and the
concernsd @fficers shall not be entitled to any extra

remuneration/haonorarium for these duties,
3. They shall consult the Commandant, Home Guards. or

the undersigned in fESpect of all important and policy

matters N : : ' |
A persual of the above mrder shows that the-applicant was tlearly
asked not to take any policy decision and has to work in respect
| .

of all matters other then the routine m&tters with consultation of

the Commandant Home Guards or Commandant Gere ral Home Gusrds, - This

clgarly shows that the applicant was never given an ad hoc officiating

chance to pearform the duties of the office of Commandant (CTI),

bean -

Reference has/ made to AIR-1986-3C~132, H.D.Singh Us. Ressrve Bank of

India & Others where the .-Hon'ble Supreme Court has held that the wages
cannot be denied to a person unfairly or arbitrarily but this is not
the case here as is explicit from order Ne. 506 dated 17.7.84, Learned

counsel also referred to ATR—1989—(2)e120 Hira Nand Shérma Vs, State of

\



HePo & Rnothef, where the Hon'ble Tribunal of Himachal Pradesh

observed that a peESOn cannot be deprived of the wages admissible to
him in law on the mere ground thét‘he had agreed to work on lower

wages or that no post was available against which higher wages would be
draun and paid, Here the Inkman was asked to opsrate single machine
and was made to work as Machineman since then, while in the present
case the epplicant was only asked to look after the routine metters by
virtue of of?ic; order quoted above dated 17.7.84 and subsequently

he was .asked to work oﬁly as 3,5.0.,(CTI) vide order dsted 1.8.85

by ‘ ' :

( Annexure X)gnd/o?ficé Order No, 412 dated 26,5,86(Annexure XI) he

was asked not to designate himself as Commandant Home Guards - .}
order No, 535(Annexure XII) dated 2.7.86 the work of Commandant

(CTI) was given to Commandant Homé Guards or Senior Sééff Ufficef;

Home Guards, This clearly ﬁakes put that in the year 1385 work of
‘350 (CTI) wes defined as part of his duties and in Mzy 1986 by
Annexure XI a warning wes issued to the applicant and in July 1986

the specific arrangement was made for discharge of the functioning

of the Commandant CTI.' The pgesentlpétition has been filed on 30.1.87,
If the applicant had actually felt any grievance he could have come well
in time, Llearped counsel also placed a reliance on the authority of
Buwarka Prasad Chandrai Us. The Oistrict Education Orficer, Jabalpur &
Uthers, where L.D.C, was asked to perform the duties of Head Master and
‘that he was not peid for the work of the office of Headmester an; as
such his clzim for.the pay of the Headmastef was allomed.» However,

in the present case,the matter is totaslly different, The applicant

was not given any indapéndent charge of Commandant (CTI), In view

of the above discussion the applicant cannot be said to be entitléd

as of right to claim any pay in the grade of Commzndant (CTI) mor he '

e
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was factually werking in e legal authoriscd msnner in that post,

3,  fisgarding the matter of promotion the applicant cannot claim

de

W
e
]
W
(o N
(el
O

[43]

it as of righc, fhe mattesr is different when the post i
be filled then tha applicant had to be gilven due consideration by ths
Sglection Commitiee if he is eligible and gualified
the npst is kept unfilled and nobody against the interest of ths anplicent
is allowod to work then the amnlicant will h-ve no grievance. Thors

are also many policy mzttefs of the Gowernment which cannot be judgsd

on financial grounds by Coutts, They (respondents) themselves desire
that the post should net be kept vecant for long but at the same time no
direction can b? issued to Fill up vacant post and the zpnlicent could
Xk, sho@ neither any such provisigps in rules. not any ﬂr;csdgnﬁ citerd,

To yet promotion is one of the fortune of = person asniring for it bug
future and fortune cannbt be destined by a rnersan unlsss and until an
occesion arises, That occasion can come only whin the post of

Commandant {CTI) is desired to be filled, In the matter o
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nost formalifies have to be undergone as given in the Recruitment Rules fFos

.

‘Commandant (CTI) which the #pplicant has himself filed as Annexure IV,

AN S
In visw of thiz, the applicant csnnot be s#id to hsve been subiected to
any arbitrary or unécuitable treatement or discriminstion, The

- Y3 3-8 ~ s —~ -~ R . 3 - s -
anplicetion has, therefore, no force. The a-plicating is dismissed

"5ﬂ\ug¢&; Kl,caw'(,
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JePe SHARMA ) { P.C, JaIn )

MEMBER (A)



