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Vs.
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R»nn:.Hps.CA 1855/87. CA 1341/87. £A 1011/87. CA 1478/87. |

• rA 1411/87. CA 1615/87 and 0^ 1740/87. |

Sliri Dhirendra Garg

Vs. •
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Shri Ravindra Singh;& Others

Union of India

Shri Shivaji Hisra 8. Others ^
Vsv

Union of India

Shri Anil Vyas

; Vs,
union of India

Shri Vipin Behari 8. Others"
" Vs;

Union of India 8. Others

Snrt. tladhu Kukreja •
^ Vs-. > '• •

Union of Indie •

Shri Rajesh Shaitna 8. Others

\fs. • •

Union of India

For the Applicants in the afaoVe
mentioned seven cases

For the Respondents in-the.aboVe;
mentioned seven cases
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..Shri B'.S\ Mainee,
Counsel

.i.r-lrs. Shashi Kiran,;
Counsel

tI^ON'BLE MR. P.K. KAHTHA, VICE CHAIRMAN (J)
the HON'BLE m. D.K. CHAKPAVOHn', AHuIMlSTmTIVE I.EffiER
1 ; Whether Repdrtirs of local papers may be allowed to

see the Judgment?

2. • To be referred to the Reporters or not?^
(The judgment.of the Bench_delivered by Hon'ble
i"r. P.K. Kartha, Vice Chainr^anC J)

The applicants in these applications filed under
Section 19 of the Administrative Tribunals Act, 1985 have

•worked as Mobile Booking Clerkt in the Railways for various
periods prior to 17.11.1986. They have challenged
their disengagement from service and have sought
- Respondents in 0^-i^25/87 conteno that tne .a.ppx.icants --vere

Booking Agents.



ill
V---

, reinstatement and regularisation and other reliefs; As.
.the issuU arising in'these applications ;are similar, it

^ convenient" to"dispose of ; a coimvion-judgr^ent«.

•" .'2.'; ' At the 'out^t, a brief refeienceinay" be made to
: the judgments Delivered by .^he ^Icuiita Bench of this :

tiibunai^in. Samir :Kumar 8.' Others Vs.; General

•'•''.f^anager, Eas.tern Rallv/aY 8. Others on 25.3.36, ATR 1986(2)

& Va'nd' by the^Prihcipai:Bench in.ass^^ Others
• Vs;' union of India 8. Others *_bn -IS;^ A.T.S, 198911-)-'

' : -In ttte laforesaid rdecisioris, the .Tribunal had

- ' cortsidered./similar issuers; ;

• ,3.; •• •• ih''3amir/Kunaru's;ukherjee«s case, the applicants j

were engaged as volunteers to assist the railway ticket i
X:.? checking:vstaff a.:short per^tf:arid -then their eppiiyment
:;:^:;:vvas::extsnded,^froyn^.time.,to^tiine.. No,;appointin£;nt letters .were

<•;; issuedvvbut i^ster-roii; was maintained for recording their :

i •attendanc.e.and .they ..vyere paid ^ fixed rate of Rs.o/- per

,::^da/. 'Though .they;^ere pa^.!^ volunteers in the relevant .
ordetf/bf. the Railway Spard>; they \yere also locally known

- ;Kas'Special T.Cs..and.T..T.5. Helpers^ They worked

-continuously for a. period of more than a year and their

- services were sought to be dispensed with. The Calcutta
• the"^'--

vBelhch: :Df .the Tribunal ici.tha1;^impugne d orde r da ted

•: Idth J^ecember,- 1985 the Divisional Railway iv.anager,

•..^Asahsoli,:be;.s,et aside/quashed and the applicants.be treated

as temporary employees. Once they are treated as

...Jj-
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temporary ..eTTiployees, their service conditions will be

governed by the relevant rules of the Railways^ The
.. following extract f rom para 12 of the judgment is

relevant;- / _

< ' . - II . After carefully consideringj.th^ arguments . •
of either side, we conclude th9t the applicants

ere Railway employees. What they received as
payment is nothing but wages,. They were paid
at a fixed rate of Rs.P/- per day regularly for

• more' than a year" and it ;is' far-fetched to call
such payment honorarium orout of pocket allowance.The manner in which they functioned and the way

'-they were paid make it obvious--that, they were not
Volunteers. They are casual employees and by

' workind'"continuously for more than ,180 days they
are entitled to be treated as temporary employees.
To disengage or dismiss them arbitarily as they
have been dorte 'by means of aa order at Annexure-C

- v/ithout notice or without giving any reason is
• 'clearly violative of the principles of natural

justice and Articles 14 and 21 of' the Constitution
.. -^v- •; of.^lndiav",

4. In kiss Neera Kelrta'si xaS'eV the ^applicants were

appointed as Mobile'Booking Cleiks in the Northern Railway

on yaiious dates between 1981 and 1985 on.-a purely

- temporary basis against payment oh hourly basis. They had

xehdered service for periods ranging between 14 to 5 years.

' Their services were soughi: to be teiminated vide telegram

issued" on 15.1^.86. This waV challenged before the Tribu:>aL

The case of the applicants was.that they were entitled for

regularisation of their' services-ahd Absorption against

regular vacancies in term^.of the circular issued by the

Ministry of H6ilwaysori'2lst April. 1982, which envisages

that "those volunteer/l.'.obile'Bodking Clerks who have been

(X---

I •;

s -A
• -

1••

i ^
!
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engaged on /the' variou^ raiiways on, -certain /rates of

honorarium per hour^ per day, may be.:.considered by ,

you'for aSsorptibn a^iinst xegular vacancies provided . .

.that they^:tiav^. the Mnimum qualify r^uired for
direct "reVrUits and have, p^^^ 3 years'

service as volunteer/i.<obile Booking Clerks."

5.' : Th^:aforesaid ciTcular further

"tihe screeriing fori^i^eir; absorption should be done by a

coiiinittee of officers including the, Chairman or a Member .

of the Railway service coininisision.concerned,"

" The applicants Viso contended that they were

" industrial^ woficers a entitled- to legularisation .

un(£r Sectiori 25F 6f the' industrial Disputes Act. Another

"contentiori raised by th^^^ that they.were casual labourers
- and as-such .entitled for regularisation.of their services

after^compleiing 4 months' service ^vide para 2511 Of the

" Indian Railway Establishment .Manual)

: made ,to rtHe .feilway ,Board' s circular/wherein it was decided

'by.the Railway Board that^the casual labour other than those
employed" on, projects should be treated as 'temporary' after
the expiry ot.'4 months coritinuous. employment.

" 7. " ..The" casV of-the- respondents was that in August 1973

the Railway Board, qn "the-• recommendations of the Railway

' Convention committee, had-introduced .a scheme for

requisitioning the.services of-volunteers from amongst the

•• Student sons/daughters-and dependents of railway employees



as I.iobile Booking Clerks to wsrk outside their college

hours on payment of some honorarium during peak season or

short rush period?. ' The object of the schen-.e was that such

an arrangement would not only help the low paid railway

employees to supplement their income but also generate among ,

•the students an urge to lend a helping hand to the Railway i

Administration in eradicating ticketless travel. In this

scheme, sanction or availability of posts was not relevant

and it was based on considerations of economy to help clearing;

the rush during the peak,hours while at the same time |

providing part-time employment to wards of railway employees", j

• The scheme was discontinued on 14th August, 1981;.i However, |

on the matter being taken up by the National Federation of |

Indian Railwaymen, a decision was taken and communicated by j

the Railway Board vide their circular dated 2i'.4.1982 for |
regularisation arid absorption of these Mobile Booking Clerks |
against regular vacancies. On a further representation, it i

was-decided by the-Railway Board, vide their circular doted j

. 20.4.85 that the voluntary/mobile booking clerks who were

•engaged as such pricir to 14.8.81 and who "had since completed |

3 years' service may also be considered for regular

absorption against regular vacancies on the same terms and

conditions as stipulated 'in circular dated 21.4.82, except j

that to be eligible for. screening, a candidate should.be ;

within the.prescribed age limit after, taking into account '

+ho tn-^al oe-^iod of his engagement as Volunta^/Mobilethe ^-^^P®-^°53°^ents was that since the original scheme
•Booking Cleik The contention of the/of the Railway Board
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had been discontinued-on 14.8,81, only those applicants

vyho were employed prior to. 14.8,81, the cut-off date,'

could^ at. the most -seek regularisation in terms of tte

circulars dated 21.4,82 and 20.4,85.

•8. - In- faat.'the scheme was.not discontinued on

\.'i^S.8lV ;Th?e ;Ci refers to the

Railway Board'̂ -s^^ message dated 11.9,81, in which

the General I '̂.anagers of the Zonal Railway were advised that

the-engagement of the volunteer booking clerks may be

continued 6n the existing terms till further advice. In

view of this, the various Railway Administrstionscontinuec

to engage such persons. This is clear from the Railway

^Board's circular dated 17.11,86, which inter alia reads

:as follows;-

• " As Railway Administration are aware, the ,
. -Board -ha^d advised all .the Railway to discontinue

' " the practice of engaging the vdluntary mobile
booking clerks on honorarium basis for clearing

i: : - ' 'surnnier rush, .or'.for Other similaripurpose in the
booking and reservation office. Hov/ever, it has
come to the notice of the Board that this practice
'is still continuing in'some Of the Railway
Administations, The Board consider that it is not
desirable to continue'.^such arrangements. According
'vherever-such arrangements have been made, they sho

• -ise discontinued ;f.o^hvvith, complying with any
• 'formalities required of legal reciuirements."

'9. ' • The practice of engaging vdlunteer/ftobile Booking

"Clerks was filially dis'eontihued only from 17.11.86 when

alternative measures for coping With rush of work v;as

•sUg'g'eBted' In -the circula-r dated -17.11.-86 <

jla

10', • in the-above f scutal-.bsckqround, the Tribunal

ccnt. page 9/-

s -•
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held in Miss Neera h.ehta's case-that fixation of 14.8.81

as the cutK)ff date for regulaxisation was arbitrary and

cJiscriminatory. The Tribunal pbserved'es follows:-

" "While the applicants might have no legal
- right; as such; in terms of their, employiTient for

regularisation of absorption against regular
yacanciGSj vre.see. no reason why they should be

" denied this-benefit if others' similarly placed
who Were engaged prior to 14.8.81 have been

, ,:.r. . .. absorbed subject to-fulfilment-of the requisite
qualifications end length of . service."

11. The Tribunal allowed the application and quashed

the, instruction conveyed in the communication dated

15.12.86 regarding the discharge of I.lobile Booking Clerks,

in so faf as it related to the applicants'. The Tribunal

further directed that all the applicants v/ho vjere engaged

on or before 17,11,86 shall be regularised and absorbed

agairiist regular posts after they have completed 3 years of

'serv4.ce\fi9rn .the date their initial engagement subject

.to their fulfilling all other conditions in regard to

quaiificatiops etc., as contained.in circulars dated

21.4,82 and k).4.85.*„.:

12. The PrincipaifBench of the Tribunal followed its

cJecision in J.'.iss Neeia Mehta's case in Gajarajulu and Others

Vs. Union of India and Others decided on lOth November, 1987

(OA.810/87)? . _

* SLP filed by the Union of India in the Supreme Court v;as
. dismissed, vide order,dated 18.3.58 with some observations'.

@ SLP filed by the Union of India in the Supreme Court was
dismissed vide order dated 10.5.88.

. .
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the learned cbunsiei of the applicant relied upon

the" judgraent^f the Tribunal' in 'Uiss' Neerb- Kehta's case anc

in Samir Kumar Mukherjee's case arid sObmitted that these

applications may be disposed of in the light of the said

judgir.Qnts.

' Shri Ja^jit Singh, the iWmed counsel for the

^iiesponderits' stated^ ' queitibn'whether the action

of the respondents ;in termiinating the services of S;:v

Mobile Booking Clerk; with effect from i;.3.19S2 was legal

and justified vvas referred'by the Centra;^. Goveiranent to

the industrial Triburial in ^^,35/^ Singh Vs;

the Genere'l Manager/htortHeinri Railway i pther^ The .

further question, referred to. the Industiial Tribunal was

4s to vvhat relief ,the.••v.orkmen was entitled to;. In that

case, ShriNetrapal Singh Was appointed to the post of

liSobile Booking Herk on 24r.ilr78 and he'.warked in that pos;

upto 28.2.82V :His s^ervice's\were terminated on l';'3,S2!i by

verbal order. ' Ke was given ho notice nor paid any

retrenchment compensation, the rule'of first come last go

was also violated and he sought reinstatement with

continuity of service and full back wages. The management

in its written statement'subniitted that the case of the

claimant v/as not covered by the provisions of Section 25F

of the industrial Disputes Act.'

15. The industrial "Tribunal vide its order dated

29,9.86 cane to the conclusion that the claimant had put

in more than 240 days of work and, therefore, the managenie

'1-

a-.
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ought to have complied with the provisions of Section 25F.

The termination of his service though necessitated

biY. the discontinuance of the scheme under which he was

appointed, amounted to retrenchment. However, the management

did not serve the requisite one cionths' notice nor make

payment in lieu of such notice nor did it pay any

^retrenchment ,compensation equivalent to 15 days' average pay

. fpr eyei^ completed year of continuous service or any part

the:re,of in exccss of isi* months. Therefore, the Industrial

, Tribunal found that the action of the management could not

be held to be legal. The Industrial Tribunal, however, noted

that as the vei^ scheme of employment of wards of railway

:employees as Mobile Booking Clerks had been discontinued, there •,

was no case for reinstatement of the workman. In the

.circumstances, it was held that claimant was entitled to

; compensation for his retrenchmentnd a sum of 88*2,000/- was

awarded. The Industrial Tribunal also noted that recruitment

to the regular post of Booking Clerk is through the Railway

Service Commission and such recruitment will have to stand

the., test, of Article 16 of the Constitution.

16. Shri Jagjit Singh, the learned counsel of'the

respondents brought to ous,^notice that the SLP filed by the

claimant in the Supreme Court was dismissed. He submitted

that the decision of the Industrial Tribunal dated 29.9.1986

should be borne in mind while deciding the applications

before us,

17. We have carefully gone through the records of these

esses and have heard the learned counsel of both parties. In

our opinion, the decisions of this Tribunal in Samir Kumar

IL
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Mulcherjee's case*aridMiss Neera"Kehta's case are entitled

,to greater weight thari;; the order of the Industrial Tribunal
...i. > •iA^Netrapa^ Singh's, cSse. The, Industrial Tribunal has not

.considered, all.the issues involved affecting a large numbei

. -ofi Mobile Booking Clerks whose .services were dispensed witr

...- iv-ty^tne respondents in view of the discontinuance of the sclanei
:./l: .-K:.-'The .questio^n whether the.volunteers who had continuously woiked

, Lfora; period of-more, than a year ^re;.^ entitled to be treateU as
^.teinpprary;;einployees was considerecJ. byythe Tribunal in Saini::

. .^Ku:nar l«ulcherjee,!,s .case, ip the, .context, of the constitutxondl

f..,- ,;n,'.-.guarantees .enshrined ia Articles, 14-.and 21 of the ConstitU iion^

The question v;hetl?or Mobile Booking,Clerks were entitled t )

;cu.^.v vthe-protection of pa:ia*.^il of the Indian Railway Establis

.ManuS;!-relating, tp the ^gulari^tipn of casual laboul^sf

. •rthey ha\re-eoinpletedjEour -service, the relevance of

;.;i ;• ,^0 ., i4,-8.81-which was .adopted,by .the respondents as the cut-K>ff

. , . -date-fo? tae purpose ,of. deteOT eligibility to regularise

: ,c;;v:?-^:\rolunteei/K,ob Booking Qierks and the implications.of th

'discontinuance of..the..scheme by the Railway Board on IT.il

have'been.exhaustively.considered by the Tribunal in Mass

.-.j • - ;Heera Mehta 's case , in, the light of the decision of the

.i.Supieme Court in Inderpal .yadav Vs. U«0«I',, 1935(2) SLR 2^

,Xhe Industrial Tribunal, had ,no, o.ccasion to consider these

•aspects, in ..its. order .doted 29.9.1986. ,

.. .18....,., Shri J^gjSt.Singh further contended'that sons of

.the •applications, are not, maintainable on the- ground that

,the.y..axe,,bsEre,d by liinitation in view of the provisions of

msnt I

per

.86

8o

>- '̂ Sections'-'26--and-21 of" the Administrative Tribunals Act, 1< 85.
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Ih our opinion, there is sufficient cause for condoning the

' delay in these casesv The'Tribunal, delivered its judgment in

Wdsg Neera Mehta'S case on 13,3.87> These applications were

filed within one year from that dat'e'j. ' The respondents, on

their, ovim, ought to Have taken steps to reinstate all the

"Mobile Booking Clerks, who were similarly situated without

.forcing them'to move the-tribuhal to-seek similar reliefs

' "as ih^eera iMehta'> case •'( vidis Amrit .La;l Berry Vs. Collector

• of Centtal'Excise-, 1975(4) SCC 714; AiK. Khanna Vs. Union of ;

' lndi^,'ATR i9&8(-2) 5i8)v • ' •^ • t

• *19. I.irs'i Sh^ashi Kiran appearing for the respondents in

• some of th^ applications contended.that the applicants are not:

• Vra rkriisn'a rid they Vre hoi-entitl^^^ protection of

Sectioh' 25F of th^'Industrial D The stand taken

' 'by her contradicts the stand of Shii^jagjit Singh, who has

" 'placed reliance on''the-ofdifer of the-Industrial Tribunal dated

""29.9',86 mentioned above. •

20. The other contentions raised by iMrs. Shashi Kiran are

that'there are no vacancies'in the. post of Tv'̂ obile Booking

Clerks iri Which the applicants could be accommodated and that

in any event, the 'breation 'and abolition of posts are to be

left to the Government to'decide. • Ih this context, she placed

reliance on some rulings of Supreme Courts These rulings arc
of the

not applicable to the facts and- circumstances/cases before us-.

(1) i. Venkata Reddy Vs. State of A.F,, 1985(3) SCC 193; K.
Ra-iendran Vs. State of ^T.N., 1982(2) SCC 273; Dr. N.C.
Shingal Vs. Union of India, 1980(3) SCC 29; Ved Gupta Vs.

. Apsara Theatres, 1932(4) SCC 323.
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'? "PP® '̂̂ ^"9 for the
••- ' a,i;^liddnt'irj-dSi^7^7/BBi r^iie^ upon decision in
' nisi'ijBSra vThs"respondents diJ not enter

appearance in this c^ae er'file their counter-affidavit
giuen to them. ,

^ V.5a the respondents
^ in"^-1'3l2^^7/clntenaed^^ t^^^ has ho • .,

'' "juVi^ictioW as tW^^^ had been
t^^n-iritd^'^piiyiiint of They were engaged
as Wiking'̂ agetfts"^ Weramisiisri ba'sis and their contract

•1^

uas bf ^pecuniary ria-t'u^^ nature of

servici of^ ^n&i'ci^entr fKe'a^pHb^nts were engaged on
a'purely' c^miriissiiin-baiaii^ per tickets

^sdid/ AccordingHe~'Ki Tribunal
IR i5edta"(nBfita's"^sb;'Shd :Ga^ara^ji^^ are net

appilMfaie te Vhi ifScVs ani ^tircunistances of the appli-
in, those tuo cases

"'̂ Me'eng^W'oiv'̂ n-hdn hour per day,

''FiirthdrV'W ^g^^aniBnt uas discontinue j
"Vrom W.'4vr9B4V also raised the

plJa'tef non^x^dtioin bf;"fetiiB«!ies available un^er th«
'ser«ice'i^'^n«'tl^B'^lek-ofd^^^^ limitation.

"23.! against the ibdve, "ttifi^lBarneil counsel of the
"ippiicant'yreu eur Vttentio^ correspondence in
'uhich thd'^^iicint^hWe been referred to as "Mobile
' asking Klerks"a^ call'letter dated 3.11.1580
'adiire^Bd 'td'dne bf the 'Vp^DTicants (vi^ ^-1. «-5»

''(^13 / A:yi4','; '̂i5- aha ALf6'toW He alsc

; submfttetl •'t^at-\h^--'pUtpoie ='af appointing the applicants
anri the f uriceions'td tie performed by them were identica

~%hoi:i"gh'~tiie^esi^ ®nd the mode of payment uas
differen't. ' 'ije'rarfe'incliWed to.agree uith this uieu.

'VJ. 'C.

?

1.
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24, in.;t;he fscts and circumatanc^^ of the case, ue

• also do.npt ses: any roqri^.in the pleas raieej by the

srespondents regarrfing_n,onrexhaustion of remedies and

; .limitation.^

General analysis of the applieations; ,

:/25.,In the,.majority of. pases, terniination of services

iua.s effectBd by verbal ordexs, ..The period of duty put

: ijin by .the .applicants ranges from, less than one month in

..^ -some cases to a. little oyer 4 years, in some others. In

the majority .of .cases^ the ^p|3licants haue uorked for

mprB.,than. .120. day^ continuously. In some others, they

. ..ibayB,. worked for ,120 ^d^^ 8 if the broken periods of serwice

.. ;are;,also., taken into account.For the purpose of computing

.SthB.rBquisitsyears of seryice for regularisatioh and

..absorption.under the scheme, the broken periods of

~'aervics are to.be tal^en^into account. This is clear fron

f- the..pa^lluay. Board's letter dated 4th June, 19B3 in uhich

f^;it . is stated ,tt^t,.the persons who have been engaged to

clear, suraroex rush, bJ;c. ,.."may be considered for absorption

.viiagainst the Appr.opria.te, vacancies provided that they have

thB;,ml,i5iroum qualification require for direct recruits

... : and,,have.,put in a minimum of 3 years of service (including

,,.:brpken, periods);." . The Railway Board's letter dated

..r.17.1;1.,1?0,6. has been impugned in all cases. The reliefs

, rclain^d.include reinstatement'and consequential benefits,

• conferment of temporary s.tatus in cases uhere the person

has-uorked for ra.pre than 120 days and regularisation and

ab.sorptipn after 3 years of continuous service and after

•the employees are screened by the Railuay Service Commi—

: ssion in accordance ,uith the scheme.

. Special features of some cases

26. ' During the hearing of these cases, our attention
: ;::r •
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Jas''di^£juri''to:>B\'8peclal TB^tiuxB

• • uhicii "cies4fi/s sspafate trBatraent'-:(0ft-4BB/87i 0A-555/B.7,
••' ' Dft-13^5/67, bA'-472/07 avid Oft-39^/87).
• in^ oA_4BB/87,vthd applicant tia'̂ appointed as

Ob ile Bboking^ Clark 'in Nor thefri ^-Raiiways u.a,"f . 17*3,1 98

" vid^" drd^- dated 15;3.1985.'She had put in continuous.

.' ^ than'500 dayeii / She was in' the family uay
•' i^^l '̂thbi-efbrWi she'̂ 'sObmltied'an a^ for 2 months

' ' '. :thaWrnity- lesiwe' on 16. 986. •• She' dBlivered a female ,

' child' in> jd.i;9e6. Von-17.ri.:r9a^^^ want to the
' off ice of the respbnclBhts tb ' jbin'duty, .she was not

' ailibuad''to ¥0 60 the ground"'?that .another lady had

^ 'Heeh: posted in 'plaiceV ^She uaV TBlleved from her
. diitias uieVif; '18.11.i'9B6; ' 'The vsreion of the respondents

' ' ••isHfiat Shd did riot ap'iiiy for roatefriity leaver that she,
oh her bun, iBf£"and' discon'tihuBd from 17.9.1986 as Molji]

Bbokir^gvClark aj^ that" i^hen'she'-rep^^ dijty on
" ' ie,11.r986,~siie'ua'6 nbt^ to join,

' ' .'ih bUr'dfiinioiir of services of an

ad t^c fe^la 'aii^lbyBe.uhb is'lpregnant and has reached ttie

stage "of cohfinement^.is unouat and results in discrimina
• onJtKe grdJnd bi=V'sex ijhibh^^yiolative of Articles U,1!i •
' ' anV 167of the(vide Ratan Lai &Others its.

State of HaryanaUbd Others, T985 (3) SLR 5A1 and

" SmU' Sarit^ AhUja Vs^'State ofVHaryaha and Others, 1988
' '(3) ko 175). ' In vieu'of thisj the termination of

• ^ -^eruices' of the-applicant uBsr bad 'ih lau and is liable

to be quaished. • " ' •

29. In DA_55^/87, tha"apprtcant uas appointed as

• pio'bile 'Bookihg cierk on 18.5.1984 in'Northern Railuays.

" ' He has put in- BOD days of'uork in various spells. His

« • • ^ '6* • !
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• sBrvic^s. uB.r« .terplnated on 22.B.I 986, The version of

the respondents-is that ,he uas involved in some vigilance

case and uas accordingly disengaged.on 22.8,1986. He uas,

. houever, ordered to be reinstated vide letter dated

. 3.10.1986,,; thereafter, .it uas found .that there uss no

vacancy and, therefore,Jje could not be re-engaged.

30. , ./.The applicant, has produced, evidence to indicate

.-that after, his reins,ta.tement, uag ordered, ai number of

•his. juniors,uete>appointed and that even after the

v^canpie.s uere^ ayaiiable, :he .was not engaged because of

thO 'iKipugnBd. in.styuctions of the RaHuay Board dated

;..1'7,U.1-,9B6(vide letter dated 17,8,1987 of the Chief

Personnel .Officer, of ..tJhe .Northern Railuays addressed

tQ. Sefiior Oiyisional .Personnel Officer and his letter

.dated 21;. 9.1 987 .addressed to the Divisional Railway

. nanager_,. Northern Rafluays, Annexures Z and Z-1 to the

re joinder. affidavit,. pages_.7B, and 79 of the paper-book),

f-St. In vieu of the above, ue, are of the opinion that

thf;lropugne«t .order , of termination dated 22.8,1986 is bad

in .lay and' is"liable.to b? quashed, ,

, 32i In .pA-1376/B7» ..the applicant, uas appointed as

-.niobile .Booking Clerk on 9,.4.1.9B5. She uorked upto

:7.7,19B5,,.- She uas again appointed on 26,10,1985 and

:: uorked Tupto 13,.5,1986. ,. Again,, she uas appointed on

. .14,5.1986 and .uorked . upto 31,7.1'9B6. .She has completed

more than 120. days't continuous service. The version of

. the respondents, is, that ,.she uas again offered engagement

on 10th November, 1986 but she refused to join as she uas

studying in some college. \

33. As against the above, the applicant has contended

.that after she uas disengaged on 31.7.1986, she made

. •.. ^ 7* <
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enquiries which revealed that there was no prospect

of her re-engagBinant prior to the summer rush pf 19B7,

in order to improve her education^ she joined a college

and paid exorbitant fees. When the offer of re-engagemen

tjas received, she met the cf.f.icfff-cbncerhed and

explained the position to him, She uss advised to

• continue her studies'because the fresh offer uas only

for-a short period. She uasialso assured that she uill

be te-engaged during summet' rush of 1987 apd till'ttte^n,

she-could, pursue her studies. . .

34. the undisputed fact is that she uas disengaged

prior to the passing of the impugned order by the Railway

^ Board on 17.11.'1985.

35. . In;iv9^-4.72/67» both the applicantB ,were appointed

as Hobile Booking Clerks in February, 1985 and they were

removed from serv'icB u.e.f, 27.11.1986. The contention

of the respondent^ is that only one uard or chil^ of

Railuay employee should be shgaged as !1obila Booking

^cie^k and that they uere dropped 'and their elder sisters

.uere kept. The cion tent ion of the applicants is. that

there ijas no such .decision that only one uard/child of

Railway employees should be engaged asPlobile Booking

Clerks, Had there been any such decision, the applicants

would not have been appointed.* After having appointed,

them, the respondents could not have terminated their

services uithput giving notice to them as they had

already pbt in more than 1^ years of service. Ue see

force in this cdntentioni

36. In 0ft-39a/B7, the applicant ulas appointed as

Mobile Booking Clerk on 11,3.1901 and he uorked conti

nuously in that post upto 4.11.1985. His services uere

.•...18..I
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terminated on the ground that he uas not son/daughter

of serving Railuay employBe, The applicant was nepheu

of a serying Railway employee. The applicant has relied

upon the Railway Board's order dated 20,3.1973 uhich

provides that "dBp^ndBnts" t)f the Railuay employees

are also eligible for such aippointments, Miss Neera

I'lehta uhose! case hag besn decidad by the Tribunal, uas

. not, the -child of any Railuay employee but she uas a

depsndBht of a Railway smployee. A large number of

Booking Clerks who are still in service, are not children

of the Railuay employees but their relatives and others.

There is force in the contention of the applicant in

this, regardi
Conclusions

.37,. follouing the aecisioniof the Tribunal in Neera

nphta's case and Samir Kumar Mukherjee's casa, ub hold

that the length of tha pBriori of service put in by the

,, applicant in itself is not relevant. Admittedly, all

thesB applicants'had been engaged as 1*1bbile Booking

, Clerks before 17,11.1986, In the interest of justice,.

all of them deserve to be reinstated in service

irrespective of the period of service put in by thecn,
''-V -'Continuouisat'^,--"

Those uho have put in^^service of more than 120 days,
. Qr^ -• .r'- • '-y--

^ uould, be entitled to temporary

status, uith all the attendant benefits. All persons

should be considered for regularisation and permanent

absorption in accordance uith the provisions of the

scheme. In the facts antf circumstances of these cases,

ue do not, houever, consider it appropriate to direct

the respondents to pay back uages to the applicants on

their reinstatement in service, the period of service

• • • • ^ • ]
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pOt'in by fesrylces uare

• ^ ;,0.;

'tetn^ina^ed, uoui^/ no^ for completion of

- 3 y'^lrs'peri uhich is one of the conditions
'fbr reguiarisatioh and absorption. in vieu of the aboue
cbn'ilusion rUchad by to consider

^ tr^ other^ subniiksions^^^^ by the learned counsel of the
• i regarding the status of the applicants as

uorkmen under the, IndustriaX Disputes Act, 1947 and the

' ' Applicability' ^ of the said,Act to thein.
^ ^ 3b/-V the applications are

• ''V' "- ^isfiV&d of "uith the' foliouing orders and^ d
v ' • (i) The respondie to reinstate

'the appircants. to the. post of Mobile Booking
" xierk ill W nos.137 MDI/B?, 1513/87,

6^9/67^1030/87, 468/^

590/B7, i4liB/B7, M 472/87, 1853/87,

'607^7, 1771/87/857/87, 555/87, 398/87,
;':166^/67, 174^88; 1325/87, 1855/87, 1341/87',
1011/87, 1478/87, 141.1/B7, 1615/87 and 1740/87

from the respectiWB dates on which their

^services were terminated, uithio a period of
3 months from.the. date of communication of a

copy of this order. . The respondents are

furthar dir.ected to consider all bfothem

for regularisation and absorption after they

complete. 3, years of continuous service

(including'the siervice already put in by them

before their termination) and after uerifica-

tion of their qualifications for permanent

absorption. Their regularisation and absorp

tion uould also be subject to their fulfilling

all other conditions as contained in the

• V-K^"
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Railyay Board's circulars dated 21.4.62

and^2D,4.19B5. HGueyer, if any such

perGpn has. becoma ov/er-aged in the mean-

uhils, the, respondents shall relax, the age

limit to. avoid hardship.

.(ii). After reinstateroent to the post of nobile

.Booking Clerk, the respondents are directed .

. , to confer .temporary status on the applicants

y , . in O.fl. Nos.137^87, .1:10^87, 1513/87, 619/87,

^ 10.30/87, 488/87, 1.93^7, 603/87, 590/87,

1418/87, M0/e7, 472/87, 607/88, 859/87,

555/87, 398/87, 1662/87, 1341/87, 1011/87,

1478/87, 1411/87, 1615/B7 and 1740/87 if, on

the verification of the records, it is found

. that they . haue put in 4 roijnths of continuous

service as .Mobile Booking Clerks and treat

.jthero as temporary atnplpyees. They uould also

..be entitled.to regularisation as m&htioned in

(iii) The period fr«n the date of termination to

the date .-Of reinstatement uill'not be treated

as duty. The applicants uill not. also be

entitled to any back uages.

(iu) There will be no order as to coats, A copv of
.this gadgement be^placed in all the case files.

• (D.k-; Chakraiforty)
Administrative Werober

(P.K. Kartha]
Uice-Chairman{3udl.)


