o pses

8 |

o r&:r_"‘_w_’;;f,;

o brrie

5
W
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Regni, Nos.OA 1855/87 0A 1341/87 eA 101L/a7 QA 478[87,
o oA 141*/87 OA_1615/87 and OA 1740/87. i

) -Shn Dhirend a Garg S o s JApplicant ;
T ' Vs, . ]
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Shn Raﬂesh Sharma & Others C sApplicant
VS. . S -':." B & LN ; ’ ¢

U’n'iAon of India Li;Respondents By

For the Appllcants in the aboVe
ment:.oned seven cases

2

.Shri B.S% ‘:.-'.ainee,
Counsel S

For the Respondents. in.the’ aboVe

ent:.oned seven - cases ‘0'eMIS, Shash:L Kilran, 5

Counsel

CORAM - s

T“!E THE HON'BLE MR, P.K. KATGHA' VICE CHAI RWAN (J)

THE HON BLE MR, - ‘D.K. (HAKRAVOH\ ADNINISTBATIVE MEMBER
1. - - Whether Reportars of. local papers may be allowed to 1E
.. . .  see the Judgment?tjw ik
2,  To beé referred to the Reporiers or not? g

(The judgment of the Bench de liversd by Hon'ble
tir. ‘PuK. Kartha, Vice Chairmen(J)

The appiic’an@s in these applications filed under

Section 19 of the Adrinistrative Tribunals Act, 1985 have
‘ *
- worked as liobile Booking Clerks in the Railways for various

periods prior to 17 11.1986. They have challenged

et 2

their dlsencagernent from service and have sought
¥ Respondents 1in 0-‘-‘3’75/87 contend that the. appllcants were
Bookmg Agents. L ' o I
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- remsta eefnent E"ld regularrsa ...Lon and other :.ellefs. As.
e ."'.'_;'.}‘,;. . e ; . L. o

..-i

. the ‘issues a-lslng 1n these appllcatlons are 51mila ’ it §. 1.
_’~rs.aonven1ent to dlspose them of | by a common Judgnent e E;f
';é.ii””_' At the entaet, a b 1effrefezence may be made to ; %

. fthetjudgnents oellvered by the Calcutta Bench of this % t
T,Trlbunal 1nJSan1r Kumar hukherJee & Others Vs, aeneral ' ; -g“l

~hanager, Eactern Rall’ay & Others on 25 3 86 ATR 1986(2) % E-
vCAT 7 and by the Pr1nc1nal Bench 1n hles Neera Mehta & Other4 ,%

R

,vs'__ Um.on of Ind:_a & Othe " on .08.1989., A T+Ra. l989(l)

S

were engaged as valunteers to assist the rallway ticket

o ot -_\_..._..,,...._-_——Ml_._._...__dv-

-5check1ng staff for a short perlod ard then thelr emplbyment

LnwWas: extended from tlme to tlme. No app01ntment 1etters were :

'é_lssued,\but muster-roll was malntalned for recordlng their o ﬁ'_ %
L f{{ifattendance and they were pald at a flxed rate of k.o/- per

&~

stday. _Though they Were called volunteers 1n the relevant

“'9;§3‘5orderabf the Rallway Board they were also locally known

: f;?455?7 S ij‘as Spec1al l.CS and T.T.E. Helpers. zhey worked
¥2i i ¢ socontdnuously for a perlod of more than 2 year and their

Lo A e B A S R e i nr = ik

Tl'L<services \ere sought to be dlSpensec w1th. The Calcutta ) e
o theo,./- ' ) N

- Benchof the Lrlbunal beld thatélmpugned order dated

R ﬁfi::'léthlnecenbcr, 1985 of. the D1V151onal Rallwayjnanager,

«fAsansol ‘be-set a°1de/quashed and the appllcants be treated

R Y L.
e

as temporary employees., Ornce Lhéy are trezted as |




'teg\péré:y:. .,-empldyees, their service conditions will be
: governed by the relevant rules of the Raiivié'y'sf The

PN

. . Ty 4
.- following extract from para 12 of the judgment is

r

s.relevantss

o v -After-carefully: considering. the arguments .. :
. ‘of either side, we conclude that the applicants:’
.~ 2re. Railway employees, What they received as
. payment is nothing but wages.. ~They:were paid
. at a fixed rate of Bs.8/=- per day regularly for
. ‘more than 3 year and it :is far~-fetched to call
" such payment honorarium or out.of pocket allowance,
_The manner in :which they. funciioned and the way
o “they were paid make it obvious'that they were not
¢ e it . volunteers. They are casual employees and by
ooy -woi"’king'-'conti-nuOUSl¥ for more than.l80 days they
. are entitled to be treated as temporary employees.
. To disengage or dismiss them arbitarily as they °

e

- have been, dorie by means of- an. order at Annexure-G
-~ "without notice or without giving any reason is
- ‘clearly violetive of the principles ‘of - natural .
. justice and Articles 14 and 21 of the Constitution
- of. India."® . . T .

A 4, ) -If_ii't-"‘sis"s' Neera Nehta! é;"-‘éa‘é‘e".'-f--rtﬁ-e :abplicants -Wéi‘.e

onvar:\.ou:zs él:éjtés betiesh 1981 8nd -1985-0n:a purely
" tempority basis 3gainét payment on hourly besis. They had

‘r;aiidﬂer‘e:d ‘service fdffﬁeﬁb‘ds”i‘éhgi‘hg' between 1§ to 5 years.

: Thelrservlces were ‘sought ‘to be ‘témiinated vide ‘tgllegram
{ssued on’15,12,86. This was' chdllenged before the Tribwal
The case of the applicants was.that they were entitled for
re'c_jular'is'a‘;‘..i'o_n of their Services and absorption against
; réguiaf vdcancies in termé.of ‘the circular issued by the
2 la’mls‘try of Rilways on 2lst April, 'l_982, which envisages
tﬂé’ﬁ'"tbdsé \}éziuﬁféer/l=ibbile‘Boéking _Clerks who have been
il
4
g —
v iled by ; {a against judgment
i * SLP filed by the Union of India against the ju
:5 E)]-;etht Tribunalywas gismissed by order dated 4.5,1987.
i : , .
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appointed as Kobile Bpoking Clerks ‘i the Northern Railway | =
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engaged on. »he varlous rallways on, certaln ra+es of

you for absorpolon agalnst regular vacancles pr0v1ded

T serv1ce as volunteerﬂuoblle Bookzng clerks.

' ’f's_'ff{l The aforesald clrcular further laid- down that

"Inclan Rallﬂay Establlshment manual).» Reference was: also

= reuu151tlon1ng the servicee of-volunteers from amongst the

honorarium per hour per day,'nay be con51de1ed by ‘

”ave the mlnlnum quallflcatlons requmred for

that theyf

dlrect recrulos and have put 1n @ mlnlmum of 3 years'

"the screenlng for thelr absorptlon should be done by a':

comnlttee of offlcers 1nc1ud1ng the Chalrman or a Lember

of the Railway serv1ce commlsalon concerned."

" Ihe appl:.cants ‘3150 - contended that "they were «
-‘1ndustr1al norkers and s such entltled to regularlsatlon

under Sec»10n 25P of the Industrlal Dlsputes Act. Another

K:contentlon ralsed by them was that they -were casual labourerezf

B s‘such entltled for regularlsatlon of thelr serv1ces'

dated 12,7,73 G~

nade to the Ra1 lway Board's c1rcu1aziwhere1n it was declded
S

by the Rallway Board thau ‘the casual labour other than those

ﬂ employed on p ogerus should be treated as 'temporary' after

che explry of 4 months contlnuous employment.

\

- The case of the' responoenus was thau in Aurust 1973,'>

the Rallway Board, o the recommendatlon° of the Railway

Convention”committee; hadiint:oduced;a-scheme for

';student sons/daughners~ano cependents of rallway employees

affer'compleulng 4 months‘ servrce &vlde para 2511 of the |

o
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. . 01

ﬁas ligbile Booklng Clerks to work outside their college ji“
: |
}

hours .on payment of some honorarzum durlng peck season or
".short rush perrods.e The obJect of the schere was ihah such W

‘én arrangement would not only help the low pald railway

-employees to supplement thelr 1ncome but also generate among

H

~‘the s»udents an- urge to lend a help;ng hand to the Railway

i

-Admlnlstratlon in eradlcatlng ticketless travel. In this : ;
%‘schewe, sanctlon or avallablllty of posts was not relevant

and ‘it was- based on consrderatlons of economy to help clearang

“the- rush durlno the peak hours, whlle at ‘the same time i

- prov1d1ng part-tlme employment to wards of railway employeess | : i

.

The scheme was discontlnued on l4th Augusa. 198La However, . Z - . A

“on the matter being taken up by the Natlonal Federation of ,. ) i

I

Indlan Rallwaymen, a dec151on was taken and communicated by

e tne Rallway Board vide thelr c:.rcular dated 21,4 1982 for

3!
\%
]
5
4

N
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B
. {
E-regularlsatlon and absorptlon of these Moblle Booklng Clexks ?
-3
i
agalnst regulcr vacanciess On a further repreSencatlon, it |
i
A
‘was. decrded by the- Rallway Board, v1de thelr circuler dated’ }
. i
- 20, 4 85 that the voluntary/moblle bOOklng clerks who were 3 ]
'engaged such prior to 14 Se Bl and who ‘had since completed é 14
3 years' service may also be con51dered for regular ;
i
absorption against regular vacancxes on the same terms and "%
"conditions as stipuloted "in circular dated 21,4,682, except
that. to be eligible for screening, 2 candldate should .be
b within-the,prescribed age limit_afteretaking into account
§ the total: perlod of his engagement as Voluntary/iobile
% q_ respondents was that since the original scheme Q» i
3 ‘Booking Glexk The contention of the[of the Railway Board :
b g

it
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had been dzccontinued .on 14 € Sl, only those appllcants
who were employed prlor to. 14 €. Bl, the cut-off date,
could a2t_the most: seek regularlsaulon in temms of tle
c1rcu1ars dated Zl 4, 82 and 20 4, 85.

~ s s

In fact _the scheme was not discontinued on

The c1rcu ar dated 2;;4.82 refers to the

Ral ﬁay Board's W1reless messa e dated 11.$,81, in whicﬁ
the general ”anagers of the Zonal Rallway were advised that

S iv . ‘ R .-A,,

the engagement of the Volunueer booxlng clerks may be

contlnued on uhe exlstlna terms tlll fu*ther acvice. In

.- Lt Ao o It

v1ew of ubls, the varlous Rﬁllway'AdnlnlstraLlonsﬂcontinued

.:—»: Ll A . .-
B o et . A

s A A 'V
to en"age such persons. Thzs 15 clear from the Rallway
Vi r*--"
Board's c1rcu1ar dated 17 ll 86, wh*ch 1nter alla reads

:as follows:_
.n As Ra;lway'ndn1n¢stratlon are aware, the
. -Board -had advised a}l the Rallway. to. discontinue
“the practlce of engeging the vdluntary mobile
... . booking clerks on honorarium basis for clearing
~% 17 .summer rush,.or for.other similer:purpose in the
bookxng and reservation office. However, it has
~come to’ the notice of- the Board that this practice
'is still contlnulng in some of the Railway
Administations. The Boaxd consider that it is not T ¥
desirzble to continue:such arrangements. Accordlngry,
wherever-such arrangements have been made, they should
.be discontinued forthwith, corplying with any
“formalities requlred or legal reqiirements.” :

Ty Y

:né; "7 'The préétiée'df éﬁ@aging vélunteer/tobile Booking

Clerks “Was flnally dlsqontlnued only from 17,11,86 when

alternative measures for coplng w1th rush of work was : 3
suggestec ine 1he 01rculur dated -17.1L 86i é'

‘lo; Ih the above facutdl b’ckq“ound the Trlbunal

_,QQN(/f . . S
& el . Teo. B - PR .
.
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“4s the cut-off date for regilariSation was arbitrary and

"aiéeriminatory;*:Theirribunal,obée:vea’és follows:-

' further dlrected that all the appllcants who were endaged

on or before 17 11.86 shall be regularlsed and absorbed

- f:’zl 4 84 and: 0. 4.85 * ;3

held in 1iss Neéra h.ehtais-case that fixation of 14.8.81

n Nhlle the applicants mlght have no- 1e~a1
.-xight: as-such,in temes: of their, -employment for
'regularlsatlon of sbsorption agalnst regular
. ‘vacancies, we.see ho resson why they should be
»deriied” this- benefit if others' similarly placed
who Were engaged prior to 14,8.81 have been
s . o absorbed subject to fulfilment of the requisite
quallficthons end length of . serv1ce."

;l.' The Trlbunal allowed the appllcatlon and quashed

the 1nstrdcxlon conveyed 1n the communzcatlon dated

R B P

A 15 12 66 regardlng the dlscharge of Lpblle Booking Clerxks,

‘ 1n so far as 1t related to the applzcante* "The Tribunal

agalnst regular posts after they have completed 3 years of

;‘servlce from the date of thelr 1n1»1a1 engagement subject

upto thelr fulfllllng all othel condl jons in regard'to

R s

T‘quallflcatlons etc.; as contalned in c1rculars dated

. N
*

~ﬁl2;‘ f_ The Prlnclpal Bench of the Tribunal followed its

ﬁ~h”decision in Vlss Neexa hehta'= case in GaJaraJulu and Ot hers

Vs UnlOn of Indla and Others declded on lOth November, 1987

s
N

* SLP flled by the Union of Indla in the Supreme Court was
. dismissed, vide- order dated 18.3,.88 with some observationss,

@ SLP flled by the Unlon of India in the Supreme Court wes
dismissed v1de order dated 10.5.88,

T N ST e e e I T T e T
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‘ eappllcatlons nay be dlsposed ot in; the llght of the sald

“ Judgments.

N e NN s ~_

.Aié.‘A;lm The learned coqnsel of the appilcant relied upon

_L\”. et

 1n Samrr Yunar Mukherjee's case snd submitted that these

_-iée,“ ﬁ_agji* Singh, the learned counsel for the

zof the respondents in termrnatlng the servrces of e‘-'
U C
Moblle Bookrng Clerk w1th effect fron l.v.l982 was legal

=

;and 3u5t1f1ed was referred by the Central Government to

the Industrlal Tribunal 1n ID ﬂo.35/85 (Netrapal Slngh Vss

2

: the General Manager, Northern Rallway [y Others). The .

further questlon eferred uO the Indusfrlal Tribunal was

T
St

as to what rellef the \orknen was entltled to. In that

verbal order. _as glven no notlce nor pald any .

retrenchment compensatlon. The rule of fﬂret come last go

was also v1olaeed and he sought relnstarement with

. contlnulty of cerv:.ce dnd full bacL wages, The management

ALy ,,~v»\~

1n 1ts wrrtten statenent suhnltted ‘that the case of the

mclalman was not covered by the pIOV151ons of Section 25F

of the Incustrlal Dls;uteu Act

15. The Industrlal Trrbunal vide its order dated

29 S, 86 came to the conclusron +that the claimant had put

in more than 240 day- of Nork and, therefore, the managene
Qo —

the :Juogmen‘las/mc the Trrbunal 1n Lass Meera ehta's case and

1respondents> 5tated that the questron whether the actron

X e

nt .

S

e YT




S R

ought eo have cowplled w1th the prov1=*ons of Section 25F,

.. The termlnatlon of hlS servlce though necess‘tated

- by »he dlscontlnuanre of +he schcme under which he was

(s

T:appointed anounted to retrenchrent However, the ménagement

- d¢d not serve the Te- ulslte one months' notlce nor make

payment 1n lxeu of such notlce nor d1d 1t pay any

‘e kS

reerenchment compensatlon equlvalent to l5 days' average pay

i for every completed year of contlnuous service or any part

thereof 1n excess of 51x months. Therefore, the Industrial

o Trlbunol found that the actlon of the management could not

-ﬂ\_.

be held to be legal. ‘The Industr1a1 Trlbunal however, noted |

Carhy

B that as the very scheme of employment of wards of Tailway

-, e M S

employees as MOblle Booklng Clerks had been dlscontlnued thezei

w2l
[T

.; was no case for relnstatement of the workman. In the

el

. c1rcumstances, 1t was held that clalmant was entitled to

- compensatlon for hls retrenchment.and a sum of Rss2,000/- was

_-/ .

;. awarded. The InJustrlal Trlbunal also noted that recruitment

. to the reﬁular pos» of Bookzng Clerk is thr0ugh the Rallway

Serv1ce Commlsslon and such recru1ement will have to stand

AT

the test of Artlcle l6 of the Constleutlon.

46.“’ Shr1 Jagglt Slngh the 1earn°d counSel of the

‘eSponden+s brought to our notlce that the SLP filed by the

clalnan* in the Supreme Court was d15m1558d. He submitted

that the de01510n of the Industrlal Trlbunal deted 29.,.1986

should be borne 1n m1nd whlle dec1d1ng the applications

before us., -

C 17, We have carefully gone through the records of these

csses and have heard the learned counsel of both pertiss, In
our opinion, the decisions of this Tribunal in Samir Kumar

O
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: r’,ukherjee's case ‘and h‘lss Neera eh*a's case are ent:.tled '

E to grea cer wel ght than the order ‘of the Indus t,r:.al Lr].buna]_’_"

" 4 s dn Necrapal S:Lngh's case. The Indus..rlal Tr:.bunal has not

- cons:.dored all the J.Ssues :anolved affectlng a laroe numbex

:

.of N.ob:.le BOO‘:J.ng f‘lerks whose serv:.ces were dlspenSed w1+r

\

B by the respondents in view of the dlscont:muance of the sclr eﬁ.e; -

. The ques ..10n whether the. volunteers who had contlnuously Wi

for a per:.od of _more. than a year are, ent:.tled to be treate‘ ‘

;:"-‘_,.-.j. temporary emp1 oyees was cons:Ldered by the Trlbunal in- Sam1

N ’Kumar Inulchergee .5 cese, An the context of the constltu tion

o, guarantnes enshrlned in Artlcles 14. and 21 of the Const:.tu tiondf

The quastlon lhether I/oblle Book:.ng Clerks we'ce en..l.,leo t

Coask o the protectlon of para* 2511 of the Indlan Railway Establls

ManUcl relatlno to 'the Aregularlsatlon of casual labouxdsaf ter i§
. N (I

v " B 3

¢ l'1ey have completed £our mon‘ths' servrce, the relevance of

.1_4.8 81 whlch was . adopted by the respondents as thc cut—off !

who ikl date for ‘me purpOse of determ:.nlng elJ.gJ.bJ.llty to regulari‘se

;volunteer/x.'oblle Bookmg Clerks and the impllcatlons of the

dlscontlnuance of the scheme by the Railway Board on J.T.ll;86

r PR have been erhaastlvely cons:.dered by the Trlbunal in Miss |
GiiAneE sl s co < Neera fhehtat s case, 1n 'the l:.ght of the decision of the b

R L U 15upremo 00urt in Inderpal Yadav Vs. U Cely, 1985(2) SLR 248, .

ook oeta vt Looocdhe Indu rlal Tr:l.bunal had o, oocesn.o-z to cons:.der thBSe
- e

aspects in . 1ts order da ced 29 9 1986

.-, 184,  Shri Je,Jit S:\.ngh f.xrther contended that some of

the appl:.cs tlons are not ralntal'\able on the ground ‘that

e -tney are. bPrred by limita t:Lon in view of the prouslonf of

:'-"-aecclcns ._O and 21 of the Adml..lscrarlve Tribunals Ac‘., 1385, -

B & T
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'Ih*oﬁr"oéihibn,-there is ‘'sufficient cause for condoning the
;Lkﬁéiéy in these casesi “The'TfibUnalldglivered its judgment in
T miss NEgiﬁ ?éhtafé‘céseﬁdn*isié;871 .These applications were
:‘”'fiiéd ﬁitﬁiﬁ dﬁé:Year %rom.thaf”datéy"The respondents, on
7“5 fﬁéirf&ﬁﬁf‘ought'ib Hgve“takeﬁ'Steps to réinétate all the.

':ﬁbbilé’éoékihg Clerks; wﬂo wéié“similarly situeted without

forc1ng them to move the Trlbunal to 'séek 51m11ar rellefs

of uentral Ex01se. 1975(4) SCC 714, A K. Khanna Vs, Union of
India ATB 1988(2) 518)

-'?1§:> o Mrsf ShaSh1 Klrar appearlno for the reSpondents in

" sorie of thb'applicajions3conﬁ§nded¢that,the applicants are not; %

" workmen arid they aTe Rot. entitled. to“the protection of

. Sectlon 25F of “the InduStrzal Dlsputes Act. The stand taken_f“‘

by her cont;adlcts the stand of $hri Jo031t Singh, who has

placed rellance on the ‘order of the Industrial Tribunal dated

:f"“29 9 86 mentiomed above. -

'50." 7" $hE othier contentions Taised by Mrs, Shashi Kiren are

%
23

V‘,i{ﬁSt;tgéré;afé\né vadancieé“in’thé;posf of Mobile Booking
'Ciefké ih“hﬁiﬁh fhé appiicén£s could be accommodated and that
i:‘li-a=nylé‘veri“t;"the"'t':ti‘ea;tioh “and abolition of posts are to be
| iett %o '*t;.-h‘e-Go"‘r'—é:ﬁme'hﬁ't;‘:‘déc'ide. * In this context, she placed
"'féliéﬁgé'on sbmé"rﬁiingé of'éupreme Cburtf These rulings are

of the O~
not appllcable t0"the faéts and~ c1rcum$tance§[cases before us.

a8 ih Neera neh*a's case (vzde Amrit .Lal Berry Vs, Collector »ff

ot ,ﬁl_

(l) Venkata Reddy Vs, Siate of A.F,, 1985(3) scCc 1¢9 8; Ko
Rawend an Ve, Stete. of TN, 1982(2) 50C 273; Dx. NG
Shingel Vs, Union of India, 1980(3) Scc 29; Ved Gupta Vs.
Apsara Theat*e , 193z(4) séc” 323,
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q'apnllcant 1A DR-17&7/BS, relied upen the decision in‘
] nias Neera ﬁehta‘s caee._ The respondents did not enter
appearance in this cage cr“lee-their counter=affidavit
ppertunitiea glven to tham. - o

"Neelri.'appearing for the respendents

_“zii e Shri B
“in OA-1325/B7,‘Eéntended that this Tribonal has no &

cmurlsdiCtinn as'the applicants at no stage had been-

:ant of the Railuaya. They were engagq

: as booking agents'on cemmission bdsis and their’ eentraet

'uas of pecuniary nature and'uds*nnt in the nature of

e
seruice eP emplayment.‘ ThB‘applibants wers engaged on

Y a purely ccnmission basis’onRupee one per 100 tickets

Y golde According té“h;m. theﬁaécféians of the Tribunal

'in Neera Nehta's case and charagulu g case are not

.appllcabie te the facts ane carcumstances of the appli-

a catinn'befere s as’ the applleants in those tuo cases

)héte enQAgei en én hanorarium basxs per hour per day.

_V Service Lau ani the plea ~af” har "of limitatzen.

re.
IR T AN

o applxcant dreu eur attention ta ‘some correapondence in

>uhich the appllcants haoe bésh- referred to as "Mablile

o Bcoking Clerks" ani th a eI’ letter dated 3,11,1980

.
addressed o ene cF “the nppllcants (vide A-1, A-S, A-10

"'u-14, g ane A.16’ tc *hé -application). He alsd

x,-

submlttnd that the purpose ‘of appelntlng the applicantsg

4 the Functlens “£o g perfnrmed by them uere identicd

""“’thdUgh the“ﬂesagnatlon and the mode of payment was

leFerent. Ue are in¢lired to- agree with this view,

500-01401

Furthar, the system“nf thexr engagement was discontlnuel o

?MAs =gainst the above, fhe learned counsel af the_
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21284 o ..In the facts qng;cignqmstancga:of the cass, we
- also do.not ses.any merit, in the pléaa raised by the

respondanta ragarding non-exhaustion of remedies and

limitation.
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Benaral analzsls of tnfv?ggtfcatlons.

szs,{.? In the majorlty of cases, termination of services
-uas effected by verbal orders, The period of duty put
:in.by»the 8épplicants’ ranges Prom leas than one month in

. -some .cages to a little over, 4 years in soms ethers. In

R mene ,than 120 days continuously.‘ In some others, thay
have uorked for 120 dq s if the broken ‘periods of servics
LS - .also. taken into acceunt.For the purpose of computing

_the raquisits years nf aervlca for regularisatlon and

abaorption under tha acheme, tha broken pariois of
-f;;sq:yégq are to be tpkeplzntpd§fgppnt. Thzs 15 clear from
-the.aailuay. Board's, letter datsd 4th June, 1983 in which

Wit 1s stated that the . PETSONS, uho havs been engaged to

clear BUMMET &ush stc.. "may be qoneldared for abseorption
~against the. appropriate vacancies pruvidad that’ they have
he m;nimum qualiflcatian raquired for ‘direct recruits’

1y

broken pexxods). The Razluay Board's letter dated

~17 13.1986. has bean impugned 1n all cases, The relisfs

conferment of tamporary statua in cases uhEre the -person
has worked for more than jZU dayé énd ragularisatxon and
--.abgorption after 3 years nF continuous sorvice and after
~the’ employees ara screened by the Ra11uay Service Commi—
. ssion- in accordance uith the _scheme,

. Special fentnreé nf_§§me ceges

-4 T xDuringAthe:hegring.pfrtngée cases, our dttantion

o

010-0150-1

: and .have. put Ln 8 minlmum of 3 ysars of service {including :

J-claimsd- anlude reinstatement and consaquantlal benef;ts,
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:if27}*: ln- DA-488/87, the applicant wa's appo1nted as

o service cf mora than ‘500 day

_- maternity 1eaue on 15.9.1986.-v5hs delivered a Female
 enitd onﬁe 10, 1986. on? 17, 11,1986; “when _sho uent to tha
"wfofflce of the respondents to

N alloued to do so “gh the ground that anothsr lady haa

oh dutles . e F 1B 11 1986. The varaion of the reapondents

“T-{ s et gnd ald not ‘apply For matarnity 193V9’ that she,
) 'on har oun. left and dlscontlnued Prom 17.9 1986 as Mobile 8

' Bookzng Clerk and thdt’ uhan ehe

' stage o? confinement is ungust and results in dlscrimlna 1on

Csmby Sarzta Anuja Vi, State aof" ‘Haryana -and Others, 1988

) serULces "of the appllcant uas bad ‘ih lay and is liable

“Mobilp Bookihg Clerk on 18,5.1984 in Northern Railuays, ¥

uhich deserue saparate traatment (0“-488/87. Uﬁ-555/87.
nA-1375/s7, oA-472/a7 nd na-sge/e7).-~

mobxle Bookxng Clerk in Northern.Railuays velef s 17.3 1985 K

She had”’ put in continuous

vide order dated 15 3, 1985.

‘She was in the famzly uay‘»'ﬂF
s

and,Athbrefore,'she submittad an application For 2 months

‘oxn duty, she uas not

been pnsted in Her” placa. She uds rel'ieved from her . . .%V

_pported for duty on
1e 11 1986. she uas "not. alluued to join,

ZB. In ‘Gut" oplnzon, the termznatlon af serv1ces ‘of an

ad hoc Femala'e ployae uhﬁ‘ls pregnant and has reached the

‘on . the graund af sex uhich ls vxolative of Artzcles 14, 18

e,

undv16 B “the Cnnstitution (u;de Ratan Lal & Bthers Vs{
Stete ‘of Haryana énd Uthersp 1985 (3) SR 541 and

(3) SLY 175). " Th vieu' of-thls,~the-tenm1nat10n of | i

tu ba quashed

29; " In Dﬁ-555/87, the applicant was appointed as

He has put in: BDD days ‘of work in various spells, His

QU —
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- services uere tarminated on 22 B 1986."The version of"-

-16 -

,the respondants is that he was 1nvolved in some vigilance

case~and;u§s-accordingly”d;sengagad,an,22.6.1985. He uas,

. housver, ordered to be.reinstated vide letter dated
. . 3,10, 1986.--Thereaften,~it was found'that there uas no

;vacancy and, therefora, he. could not be rs-sngaged

‘30, . . The. applxcant has produced evidenca to indicata
ﬂstha£ after his reinstatement uas ordered, a numbar oF
. his Juniors uere appnznted and that even aFter the
=ﬂvacancles uere available. ‘he. uas not engagad because of
1the lmpugned instructions of the Railuay Board dated
'=W$7,11?1£65(vide;;qtter.ggggd_17.8,ﬂga?lof the Chief

,Persbnqel!gffiqqﬁsofﬁehe NopthErqua%luayg addressed

té;Sqniog Diy;s§9nal;PensonneljDFﬁicq; and his letter

.dated.21,9,1987 addrassed to the Divisional Railuay

Maﬂagér, Nbrtherd héilbaysy Annaxufés Z ane Z-1 to the

regolnder affidav;t, pages 78 and 79 of the paper-book).

131. ~+ - In v1ew of the- aboua, ua ara o? tha opinion that

tha impugned_order of termznat;on datad 22,6,1986 is bad

-,'in lau and is llable to be quashad.

.,32; o In OA- 1375/87, _the- applicant uas appolnted as
»-Nobile BDOklng Clerk -on 9.4, 1985 1 She uorked upto

747 1985.' She uas again appoxnted on 25 10 1985 and

. uorkad ‘upto | 13, 5.1986.,:Ag§1nl,sh9 uas appoxnﬁad on
16,5,1986 and worked.upto 31,7,%986, . She has completed

mﬁre-than.12quqysf:qont;nupus/sgrﬁice.. The versizn of
the.rssponqents.is‘that,sﬁa‘uas agaiﬁ of fered engagement
on 10th Novgmben,‘1985 bu; gﬁ;_réfqégd to join as she was
studying. in some pollegg;sx

33. . As against the above, the 2pplicant has contended

- thet after she was disengaged on 31,7.1986, she made

OA
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.-AT‘1?':_, ;‘ a

: R ,‘3; . .
' enquiries uhich revealed that there uas no proepect

of her re-engagement prler to the summer rush of 1987

In'order to improve her education, ehe joined a college

’ and paid exorbitant fees.

i RALES

uas recexved, she met the officer ; cencerned and

explained the position to hlm. She uae advieed to' "

E contlnue her etudxes because the Presh u?fer uas only

She uas also assured that she u111

For ‘a’ short period.

x . gagad during summer rueh of og7 and bill. then. ,f '

'”pursue her etudxes.”"a

The und1eputed fact is that “ehe was disengaged '

) prior to the passing of the iupugned order by the Raxluay

" Board on 17 11, 1995.
’ both the applicants uere appoznted

The contention

) removed‘from seruice u.e f. 27.11 1985

0’0? the respondente is that nnly one ward or child of
| ‘ia ‘be B"Qaged 'ds Mobile Book;ng

Clerk.and that they ue 8 dropped and their elder sisters

uere kept.' The contentlon of the applicants is. that
there uas no such decisxon that only ‘one uard/chlld uf

Ralluay employees ehould be engaged ‘ag Mobile Booking

! not have been appointed. ‘After hdving appointed

them, the reepondents ceuld net have termznated their

servxces uzthcut gluing not;ce to them as they Had

':_ alreddy put in more’ thdn 1% years ‘of seruice. Ue see
i force ‘in thls contentlon._' -
36. . In DA-398/87, ‘the applxcane was appointed as

. Nobile Booklng Clerk 6n 13 3 1981 and he worked conti-

nuocusly in that post upto 4,11, 1985
S

His services usre

'---'180-l

Uhen the offer of re-engagement

o Had there been any such decision. the appllcants"

~.




o upon the Ralluay Board's order/

- 18 -

termznated on. the ground that he uas not son/daughter
of serulng Railuay employee. The applicant was nephew

uf a serving Railuay Bmployee._ The applicdnt has relied

‘ated 20.3. 1973 uhxch

Bed st

provides that “dependente" uf the Railuay employees

;‘ are aleo el;glble for euch appeintments. Hise Neera

_’ﬁ Nehta uhose case has been decxded by the Tribunal, was
- not the chxld eF eny Railuay employee but she was a

dependant oF e Ra;luay empleyee. A large number oF

RN (-“,

Booking Clerks uho are still 1n-eervice, are not chzldren

o of the Railuay employees but th81r relatiues and others,

There is Force 1n the contention of the applicdnt in
thzs regard o

- i Conclusions
37.,' Follouing the declexonsof the Tr1buna1 in Neera

Nehta s case and Samir Kumar Mukhergee s case, ve hold

‘:z

elevant. Rdmlttedly, all

s these appllcants had been engaged ae Nobile Booking

i
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[ f'erke be‘ore 17 1‘ 1986. In the interest of Justlce,

AAAAA
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all of them deserve to be relnstated 1n service

‘1rrespecu1ve of the perxod of seruice put in by them,
“ropntinuous
Those uho have put in[eervlce oF more than 120 days,

O

L. _ _ ;. ueuld.be entltled to temporary
status, uith all the attendant benefits. A1l persons

_ should be cons;dered For regularisation and permanent

? absorptxon 1n aceordance uith the prnvisxons of the

A echeme. In the Facts and cxrcumstances of these cases,

"ue do nut, houEvar, consxder 1t dpprupriate to direct

. the reepondents to pay back anES to the appllcants on

- their :e;nstatement in service.- The period of service

ona-1go-’




gelready:put 1n by them before thair servicea usre‘

v

e .termxnated, uould,'no doubt, count For completion of

3 y, sTpBrlod oP service uhich is one of the condltxons

S L,
’ for regularlsaﬁibn ‘and absorption. In vieu of the abave

the other aubm1531ons made by the learned counsel of the

'Ehdappl'cant regardlng the status of -the applxcants ag’ -
uorkmen under the Industrial Disputes Rct. 1947 and ‘the
of Sectien 25-F of the saxd Act to them.

.applicabilltyf

w 38. ' uight of the above, the ' applications ‘are

ﬁ dlspoaad oF ulth the follouxng orders and directlons.-

The respondente are dxrected to reznstate

~the appllcants to the. post of Mobile Booking

:."lerk i“’ua Nos.1376/87. 1101/37, 1513/87,
N ”5 9/87, 1030/37, 488/87, 193/87. 603/87,
1 ”1418/87. 540/87, 472/81. 1853/87,

'17a7/es, 1325/37, 1355/37, 1341/57.
;1‘478/87, 1411/97, 1615/87 and 1740/87
T respectiue dates on uhich the:.r
'-7§é§01£é; uere terminated, u1thin a pariod -af -
43 months from the date of communication of a
J<copy of thls order. The respondents are

‘°’Furthar derCth to consider all bfathem

ey :L_'{ﬂ S for ragularlsation and absorption after they

complete 3 years oF continuous service

(1nc1uding the' servxce ‘already put in by them
before thalg terminetron) and after uerifzca-'
tion of their qualifications for permanent
absorotion. Their regularisation and absorp-
tion would also be subject to their fulfilling|’
- all other conditions as contained in the
- .

ll.lzo.l

conclusion reachad by us. 1t is not. neceesary to consxder' _
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uiﬂai1quaaéérd;s q}igq;afs.dated 2i.d.82
'_anq;zd.géfsas, :Héuéyggz.if any such
_.person sthbgﬁpmg oygééé;@d in ihe-mean-
uhila, the reaponde;éa“;héll relax the age

B

. limit to avoxd hardshxp.A,

Wl 7

:;Bouklng Clerk, the respendents are directed
ce.: o conPer tamporary status ‘n the applicants
:llin 0, A, Nos.137ﬁ/87, 1101/87, 1513/37. 519/37,
PR ﬁ1030/87, 488/87. 193/57, 603/87, 590/87,
R _,A¥n141a/e7. 540/87, 472/87.,507/98. 859/87.
.__.ﬁu. : 555/87, 398/87, 1662/87, 1341/87, 1011/87,
S 1478/87. 1411/87, 1515/97 and 1740/87 ify on
~_Ttha verificatian of the reuords. it is found
”:;that they have put in 4 montha of continuous .
_;saruice as Nobila Booklng Clerks and treat

:ﬁthem ag tamporary emplayees. They uould alsa .

-fijbe entit; d,to regularlsatzon as mentiuned in

ﬁ;(z) abuve.

'“ﬂ(;ii)f:The perlud From tha date of terminatlon to

_fthe date of reinstatament uLll not be trsatad
.. 2s duty. Tha applzcante uill not. also be
antltled tn any back uages, r

iv There i1l be ne order as to cos A co f. .
( ) . this ﬂadgament bekplaced in all % casep¥i es,

. /Jb 9
‘23¢vb?f GiA;n/;;,//§§18
(o K Chakrauorty) (P.K. Kartha

- Administrative Member . Uice-thaxrman(Judl )




