“IN THE CENTRAL AD'MlNISTRATIV_E TRIBUNAL

NEW DELHI - R 1
O.A. No. 817 ~of 1987
T.A. No. 199
- ~ DATE OF DECISION_2| . 0 . S
. R.L. , e T
: L. BANGIA Petitioner
Shri‘'R.K. Kamal : ) Advocate for the Petitioner(s)
Versus .
Union of India & Others Respondent

Advocate for the Respondent(s)

CORAM

The Hon’ble Mr.  }ustice Ram Pal Singh, Vice-Chairman (J).
.
The Hon’ble Mr. P.S. Habeeb Mohamed, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? \—["—5

2. To be referred to the Reporter or not ? ?° \52/5
3. Whether their Lordships wish to see the fair copy of the Judgement 7%
4. Whether it needs to be circulated to other Benches of the Tribunal ?%
(Judgment of the Bench delivered by Hoﬁ’ble Shri
- ' Justice Ram Pal Singh Vice-Chairman (J).)

JUDGMENT

N

This judgment shall also govern the disposal of OA Nos

618/87, 1460/87, 1897/89, 1468/87, 963/89, 1051/89, 1052/89, 1053/89,

Jand 1335789, 1021A/850004Tm/8P B 021 QOGS 1021/89, 1664/89, 1807/89 and 1028/90

~The prayers in all these O.As are common, that is, the impugned orders

/ﬁﬁm“zmﬁ\passed by the respondents on different dates with regard to these
ROV RN

s BN
appllcatxons (Annexure A-1 dated 3.3.86 in this case) be quashed

RN

set aside. They have also prayed for the relief that the respon-

\'(q',-.

: ts be directed to allow permanent absorption of the apblicants
\:\\ *!F oA "“""li"“‘mvﬂ .

in the RITES from the date of the actual ,acceptance of their resigna-
tion by the competent authority in public . interest.

2. - .As’ a common question of law ie. 'retirement/acceptance
ol resignation for the purpose of _permanént -absorption -in  Public

Sector Undertakings cannot have a retrospective effect” arises in

oL ¢



o .. . | - con ;-‘ , S B . | !4,!{/57 '{
LT ‘ —gll these O.As, hence this 'pdgtnent shall also govern O.A. Nos.617/87 7

coixbienes w0 (Manoranjan Sinha), 1460/87 (J:S. Bammi);..1897/89 (nder Pal Singh), -

+7: 1] 468787~ (Dharmvit: Dhir), 963/89:.(Jai~.Chand. Joshi), 1051/89 (J.N.

L
w

v wecKohl), 1052/897(:P. Vaish) 1053/89 (Dharam Raj Roy), 1000/89 (D.P.

iR M B 1 S
]

A Lesasiion of Jail)91032/89 (Vishnu Dutt Sharma): 1001/89-(V.D. Keshwani), 1335/88
nilims etr 50 sei(SCr Dikit), -11021/89 (Brahmanand: &::Orsi);: :1664/89 (P.N. Sharmal),

/ i'g’gs,gg'-(g*;t{czr;ﬁixif) 7:11807/89 "{K.V.S." Murthy) and 1028/90 (V.’ Narayanan)/ Respectively,

w1
b

. T021A/89 (Sewa Singh), 1021B/89 (Purshotam Kapoor) and 1021C/89%0.P . Vyas).
Al dnsitloge T2l Sethe ifiipugned orders’ which - dre required’ to- be quashed are dated
vnaglie sl v w0013:3.87 (inthe prsent case), 24:3:87,- 19.2.85,. 26.89, 411.84, 12.11.87,

Temno g w0 506.5.86, -22.2.85, “21.8:85, 5:3.87; 22.1.86, 26.5.86, 9.1.86, 33.87, 33.87,
9.1.86, ‘3,387, :31.3.87, -15.5.86  and 43.8620d 17. 1.8, 3.3.87, 3.3.87, 9.1.86.¢
..3—.3.&.8_1-. - _&‘

L ST RI PR 'f"IThe'f*"a']‘D'Pli‘Cantf-joinedi the ‘Northern Railway as Guard 'C'

SR :

T
ERRRCRTE E R -"'T'--.J"',é'nd' was selected as -Traffic “Apprerntice’ on ."18.12.‘61- and was then
SaTUN S adis I promotéd: as Tta-ff-ici Inspector ™ in’ ':1'973“..‘and.‘ was further promoted
B 15 grade of Rs. 700-900"iniul-97-&:.-'H‘eiwas promoted on ad hoc
el ELD oo i '?naeis as Cla‘ssl(ﬂ)fficer in December 1981::.0On 21.12.81, the applicant
LTl i wag sent’ one deéputation to’ Rail Indial Technical and Economic Services
~*Limited” (for- .short 'RITES'). . This pnbii:ef-f..sector undertaking styled
‘ t o
fa's'»'R-IT‘ESf'v!aS"eStabli'sih'ed by the. ‘Government of India in' the middle
¢ of 1974 As f»th'e: said: ‘undertaking needed . specially skilled persons
U for ‘-‘-'rnann'i:rig-'key_'-postsf therein," it ‘needed :the- _services of senior techni-
.;‘~'c_al_‘f’fper"sen_é'fon“.de‘pUtéti‘on.w #The* applicants: went on denutatign to
“RITES;: -Néw " Delhii ~They. joined different posts. . They 'remained--

Tieti 7 6 deputation tothe! RITES ‘since then with their lien with the Rail-
- absorbed

; o ways. "“The »’éppIi_cént"é ’expre'-ss‘ed their wﬂhngness to get/ permanently
in the RYTES before their penod of depntation \vvas.' over, _henee'tlley |

R all submitted " their reus‘if‘gne?t#ions 't’c_')"t’he ‘parernt Department. ef Railways, |

i ’ but ; the same’ remamed ‘pending ~ for “'?_:.'é:‘fcl-:cep,tance. _ Dﬁring the

péndency for acceptance, the applicants Femained linked with the

i )Rallways Department, butworklng on deputation in the RITES.

T eputation “of “heapplicant “contifued beyond the deputation/

1e 211 2.84 and he wastold that it would be treated as "unautho-

Irisedﬂ n:ith attendant consequences" unless option” is given by ‘the

AN |

[V )
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"”apphcant 1to get. rAbsorbed from:-the- date* of ‘the compleuon of the

sanctlonedz,tenure.'-._:_ Although the .services; :of the applicant were

= continued in t‘he‘,‘ RITES beyond:: the sanctloned deputation period,
. the Railway Board :was .treating . the : 'per,'iold;, as "unauthorised with

= tatten'dant : consequ_ences" ;and ;ithis; / -was, c;onyeyed to the 'applicant.

Hence, the appucant sgned as declaratlon form as supphe,d by, the

RI’I‘ES. After sgmng tms declaratlon on 287 86 the apphcant contx-

- nuéed his" services in the RITES awaiting ‘acceptance of his resignation

and absorption orders. in RITES. E ‘He learnt: that the resignation was

accepted .on the file by the competent -authority in the first week

.- of, March, 1987. .. The applicant after sxgmng the declaration on

©"287.86, received the..impugned prder dated 3.3.87 conveying sanction

of -the" Presildent for. permanent absorption: of the applicant in RITES
with--_backlx.atte.e from'. 22.12.84.. The RITES -also did not issue the
absorption orders before -the 'sanction of the ;ahsorption of the appli-
cant:by the President in public interest.. It is this impugned order

-ordering ‘the absorption of the. applicant-v_frornback date, ie., 22.12.84

which ' is under chalienge -in the- pres_e'nt;Q.A. In other QAs the

: - dates -of impugned orders and back dates are different. However,

as: ‘the - p_ri;nciple is to be: laid- down, they. contend® that instructions
contained.in.pa.ra 5 of Annexure A-IV. clearly lay down that
'_'the,.orderszof per_rnanent,abv_s‘orpt_ion should be issued only
after .the resignation .of _ _the._.-,Rei,lway servant has been
'g'a;cc,epted.;by the ,,Goyern_rnent .and with effect fro:m the

date of such acceptance."

therefore, contend that the resxgnatlon should not

The respondents on notlce appeared and filed their return

*opposmg the facts contamed m all these OAs. They also raised
- idV\ Ty
a prehmmary ob]ect m some of the OAs as being barred by i mita- -

tion They ]ustlfled the orders passed by the respondents and

T
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9., .. Shri RK Kamal

.Moolr1 ﬁled their wntten arguments.

~No. 364/86.

Y

. contended that there Is nothing wrong or agalnst the rules or princi-

e

.ples. of law 1n acceptmg the reSignatlon wrth retrospective effect.

_They also contend that 1t was the request of the applicants for perma-

.-‘H ..

..,pent absorption m the RITE.S and as the RITE.S has raxsedan objection

w1th regard to thxs absorption w;th back date, the grievances: of

., the appllcants are baseless. They also mamtained in their —return

.

;that the apphcants unconditionally opted for permanent- absorption

1n the RITES wl'uch was approved fmally Hence the applicants

‘are estopped from gomg bacl\ from their previous commit ment.

«\{./
learned counsel, appeared on behalf

ot ERA

f, the apphcants and submitted at length his arguments. Somehow,

counsel of the respondents were not ava1lable on the date of hearing

and hence it was directed that they may ﬁle their wntten arguments

which shall be consrdered at the i me of the judgment. Hence S/Shri

., 1.C. Sudhir, .R.L,_.Y' Dhawan, Inderijit Sharma, 0.P. Kshatriva and O.N.

We have carefully considered

their contentlons and proceed to adjudicate the matter in hand

6 The qestton_to be adjuclicated was the subject matter

of con31derat10n in the case of ] Sharan vs. Umon of India in Q.A.

This was also the sub]ect matter of consideration by

dlfferent DiVlSion Benches of this Tnbunal in OA Nos. 109/86, 108/86,

1110/86 and 111/86 (MP Shmgal and others) dated 18.9.87. ln view

of these dec151ons the question need not detaln us any more. . The

- ) and

,orderswhich were passecl in dlfferent OAS, /the effective dates of

retirement are being given below.
T . o ’

A In O.A.- No.(6l7/’\ the effective date of retirement was

<2 -.to be ;221284 . Similarly, respectively in all the other

_OAs,. the,date . were to be 1L.10.85, 7.128% 22.4.85

’ . . ’ . :_.__V ;
oo 221182, (41,86, 8188 8185 11183 7.6.83 4.12.84

16.85,.11,12.85 281284, 16.86, 7.0.85 12485 L5.86,

17.5.84; '15.1.84 and 1. 1.84.
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4763\70/88) decided on i-.6.90, another Bench of this Tribunal following

In the cese of J. Sharan vs U.Ol (supra), it has been held that

such orders as passed by the respondents in Annex A-i would not

have retrospectlve effect bemg purely admlmstranve in nature..

_lt was further observed that ‘no explanatxon “for inordinate delay on
the part of respondents in accorchng the requlsne sanction is forth-
commg. It would be seen that “in thelr returns, the respondents
in these m‘atters have;_also not assigned any valid reasons for having
passed the .'or‘dersi after inordinate deldy affethe submission of the

resignations. The respondents contended that it was an administrative

,.:_,uorder._g R is settled by now, th'at administrative orders, if passed

in a manner which is not based upon the principles of natural justice
and equxty, cannot be‘sald ‘to b° ‘good orders. Administrative orders
are .not 1rnmune from judicial rev1ew" and while examing all these
irnpugned orde‘rs,'we do not ﬁnd any ']‘ustlflcatlon on the part of
the respondents for having passed the orders to be effective retros-
‘pectivel Y.

"~ In the case of SK. Sharma vs. U.OM (OA 615/87) decided
on May. 5, 1989,' a.Division jBen”ch of‘this Tribunal has also placed
reliance in”. the case of j.r Sharan‘ (supra) and directed that .the appli-

cant‘s date of renrement from the LA.S. and hlS permanent absorption

in HUDCO shall be taken as’ 286 1985 and he shall be entitled to

all retlrement beneflts on thls basxs. They further dlrected that

the mtervemng penod shall be treated as’ ‘one on deputatlon on the

usual terms and oondltlons

,In the case of P.M. Sreédharan vs. U.O.I & oOrs. (OA
% ‘\
the~)pr1nc1ples of j Sharan (supra) laid ‘down the followmg ratio:
"That "the order ~passed by the raspondents was purely
" an administra ‘tive order and cannot operate retrospectively
to the prejudice or. detriment of the applicant."

The"y' further - laid -down ‘that' the applicant must be deemed to have

" continted " ‘with the RITES till his perman_ent absorption It was

further dlrected that ‘ the “lien of the applicant on his cadre post
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ln the parent post stood terminated

the admmlstra tlve order. o, . e BRI

with effect from the date of

B ,“ﬁwas ‘accepted.

‘ ""o: f"resi énat‘i'oﬁ;’ ey

n another case UB Singh Vs, UO.l. & Ors (OA 616/87)_'

(decrded on* 761991) m Wthh one of us was a party (Hon'ble Shn

_l"ustice Ram Pal 'Singh) also placed rellance on the- decxsxon m ,,l.;

Sharan (supra)'s case Srand. made the observatlons that an admmlstra

twe order cannot be dlrected to operate retrospectlvely to the preju- ,

dlce‘ and detrlment of the apphcant. It was also laid dovm that

the apphcant must ‘be’ deemed . to have contmued on deputatlon with -

the RlTES el hls - final- absorptron. o Was - further lard that the

llen of the apphcant from- the ‘ parent department stood termmated

only from the ‘date - when the resrgnatron by the parent depari-nent

It was further laid : down that orders of aceptance

the admmlstratwe orders, cannot operate . retros-

p ectlvely

i.
P

o A 31mrlar view was -taken in another Bench decision in

the case Cof Mohd. Salim Akhtar vs. UO.l (OA} 330/89), decided on

e e

26;11 1991

-‘}*_—}:;-:J We are, therefore of .the.. oplmon that ‘the 1mpugned orders

whrcl'r“were passed ‘by the respondents on dlfferent dates (m thlS

S case “on 3387) ‘are “the dates from ‘which the ~ge51gnat10n became_

The letter of resrgnatlon becomes effectlve only from

L

e ff ectlve.

the date of the actual acceptance of the re31gnat10n by the” compe-

tent authon)_ Hence, the" resrgnatlon .of . these appllcants became

effectwe on the dates they were. actually accepted by the competent

authonty ‘and’ not from the- date from: whlch they were dlrected tov

operate retrospectlvely_ We, therefore, set asxde the 1mpugned orders

(Annex. A l)m thls case and other 1mpugned orders in’ other OAs

to the extent that they do ‘not.. operate ren'ospectrvely -and shall"

be operauve only from the dates the resrgnatlons were actually
acepted and 1t lS only from these dates that the apphcants lien stood
ter-mmated in the parent department and it . B only from these dat

. es that the absorpotlon of the applrcants in the RTTES became ﬁnal

f
© 1
A
i
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: Lien cnanhot'--'be, terminated:r_-.retrospec_tjvel'y'. unilaterally by the éadre
-controlling 'vauthority.. _ A

8 e en-..The . respondents_:,,-ha‘y;e,‘Q:bjécte,d.___th‘at 0.A. Nos 963/89,
+1051/89, 1052/89, 1953/89, 1012/89 and. 1028/90 are barred by lhmita-
‘tion It appears that on this ground -alone, .the applicants in -these
‘OAs:-.should not be- deprived ,of. the bengﬁtsz._;they are to get by the

p-revi'ous .jU'dgemehcs of this Tribunal and also by the judgement. in

this case. Technicalities cannot be permitted to block the flow of justice.

9. o C.onséqu.ently,- . We éllow these ()’A;s and direct thé respond-
ents that the resignations accepted. shall bg,a; deemed to be operative
“only. frorﬁ . the - date- of- the actual .,achptancé of the resignations
‘and not retrosec‘tpvely. This order. of th}e; retrospective- operation
-of the impugned -orders is being = quashed and the respondents are
‘directed to consider the applicants for permanent absorption in the
.RYFES only after the actual date of,ac‘clepvtance of their resignation
from .the :-par'eﬁt' ‘department and give them all the consequential
- . benefits; " including pay .. fixation, promotion in accordance with rules
.and - arrears. of. pay and allowances together with s.mple inlterest at
- the. rate ".of ';1‘2%. per- angum till - the date. of the absorption in _the
RITES. - We fur,ther _dirv.ectv ftlfl)e:_- .resppndents to comply With these
directions .within a period of thrg:e_: months from.the date of receipt
"-of a.copy of this.judgment. - . The parties in the facts and &rcum-

stances of the case, shall bear their own costs.

~ e

- (P.S. HABEEB MOHAMED), -~ ... . .. | (RAM PAL SINGH)
.. MEMBER (A)  CikTizizo TOBITILI CoFy VICE-CHAIRMAN ()
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Bection Officer (J)
Central Administrative Tribunal
Fringipal ﬁench. Faridkot House
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