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The petitioner, Shri Bhaéwan Singh, sfarted his
career in the *earv1976 in the'Small Industries Sagvibe
Institute as Sma;l Industry Premmfian Orficar; Reapondént
No.2, the Central Social Welfare Board, New Delhi, invited
applications in the year 1980 fcr filling up ths posts of
Assiatant Diresctor Graﬂs-l (Marketing) in the scsle of
Rs.?Ub—1300. The petitioner of fered himsalé as a caﬁdiaats
for such a posi. He was duly sélected and offerad'appointment
as per Annexure Pe1 dated 10,10,1980, - The petitiensr gave
a reply on 23,10,1980 wherein he cenveyed that thd privileges
which he was enjoying in the Small Indusfries Service Institute
should be protected, The condition imposed by the petitioner
for accepting the post uwas n@t accaﬁtabla to Respondént NOQZ
Respondsnt No, 2 ;affarsd' to take the m titiener on depu-

tation basis as obviously they felt that his expe:ience would
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bs advantagepus, The patitionsr agreed to come on deputation
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whe reupon he was relieved eh 30,3,1981 ffom'the Smallllndugtrios
_Service Institqta and he joined as a deputationist with Respondeni
No,2 as an Assistant Directer drade-l on 31.3.1981; Though

the pastitiensr initially came to Resperdent No, 2 as a depu=-
tationist, éhe petiticner having agreed 'fer: permanent abserption
in the service of Ruspond?nt No.2, he was permanently appointed
u;e;F. 1.4.1983 as Assistant Director Grade—l vide order dzted
26.2.1986., |

2. - The ne#t‘promotional cadre for Assiétan£ Birectors Grade-l
isthecadre of Deputy Directors, It is necessary to state at

this stege that befere the revision of pay-2cales, the cadre

of Assistant Directors Grade-I carried the pay s cale of Rs, 700~

1300 and the cedre of Deputy Directors carried the pay scale of

Rs,1100=1600, The recruitmeht rules regulating appointiment to
the post of Deputy Directors were amended with the approval
of the Government of India ik on 16,9,1985, Clauss (i) of
paragfaph,11 of the Rules was substituted by the follewing

clauses

3

“hy promotion from amongst Asstt, Director Grade I/PRO/
Project Officer having a minimum of 5 years rsgular
service in ths grade of Rs,700-1300/Rs,650=1200 or both,
50% of the posts being filled up from amongst Asstt,
Director Grade,I/PRO/Project Officer VAB and 50% from

- amongst Fild Project Officers on 1:1 basis®,

If the petitioner is regarded as having commenced regular
service as an Assistant Director Grade-l with effect from the

date of his permanent absorptioen on 1.4.1983, he would earn

/



Y

B
eligibility in -sccordance with rulas for promotion to the
cadre of Deputy Directors after completion ef 5 years i.e,
from 1.4.1988. The petitioner has in this application filed
under Section-19 of the Administrative Tribpnala Act, 1985
prayad'Foi a direction to quash the ptamétians made in April,
1986 to thé post of Deputy Diredtors,striké;deup clause 11 of
the Rec?uitment rules for the baSt.oF Deputy Director as violating
Articl@lia ef the Cdnstitutionvand for a diréctien\to the
ﬁaspondenfs 1 and 2 to censider the petitioner as sligible for
pramotion te the/posi of Deputy Dirac@ﬁ? in April, 1986 and #e
give hi@ premaotion frem the déte hiéfiﬁmadiate Suniars uef&
promoted with all attendent conseguential bemefits anaﬁfurther
prometicn te the highér post, Some ad hec pfémotions were
made sometime in the year-1é86-tﬂ'ths cadre of Deputy Directors,
QQSpondaﬁté 5 and 7, éccerding to the petitioner, are his
junioers in the cadre of Assiétant Birectors Grade-1, whe were
net only promoted on éa hac basis, but they were also reqularly

premoted to the cadre of Depufy Directors sometime in the year

1967,

4, The petitioner's case is that though he was eligibls.

for promeotien to ﬁhe cadre of Daputy Directors, his cese uas .
nuf consid sred eq/%?roneeus assumption, He:suﬁmitted that it
is wrong to say that the peﬁitiener was in regUla? setvice only

W.e.fe 1.4.1983, The petitioner maintains that he having joined

the .. - service of Raspondent No, 2 as Asaistaht Director . Gradewl

\
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w.e,f, 31.3,1981 and his services having besen regularised
by the later order‘madé in the ysar 1987, the entire service
rendered by him from 31,3.1981 ih the cadre of Assistant
Directqrs shouyld be fegarded as regular service for thq
purpose o eligibility of promotion to the past of Daputy
Directer, it is necessary to point out that though the
petitioner vas offered appointment as Assistant Directer
Grade-I in .pursuarc e of his selaction for the said post, he
-declined to accept that offér. Instesd he agreed te join
not as a'direét‘recruit but as a deputationist, Rs the
petitioner came on deputation to Respondent No, 2 ﬁn 31,3.1981,
he - was 1iab1e'ro£ reversion to the parant office on the
expiry of-thé paried of deputétian. 1f the petitioner's

e

services wsre not parmanently’absarbéd uith Respendent No,2,
it is ebviocus that tﬁe sefvice r;nderéd Sy the petitioner as
deputationist ceuld not be regarded as regular eervice for
the pufpese'cf recruitﬁpnt rules, The permanent absorption -
ef the patitioner tqok_place v.e,f, 1.4,1983 on the strength
of an order made iﬁ this behalf on 26,2,1986, The clear
effect of the order dated ‘the .26th February,1986 is that

tﬁa petitienerfstpod, inducted to the regular service of
Respondanﬁ No,2 w.2.f. 1.4,1983, The service rande?ad by the

. petitioner w.,e.f, 31,3,1981 to 31.3,1983 was, therefers, rightly

treated as service rendered only as a deputationist, The
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service renderad by the petitioner as a deputationist
cannot, for the purpose of recruit ment rules,be regarded as
regular servica, UWe havs, thereforé, n; hesitation in
holding that the regular service of the petitionsr with
Respond ent Ne, 2 commenced only from 1,4.,1983 and not from
any anterior date, Hance,>it is obvicaus that he could not
earn aligiaility for prometion teo the cadre of Deputy
Diractors until he put in 5§ years of service in the cadre of
Assistant Directors Grade-l, On the date on which the petitioner
filed th;s application on 12,10,1987, he had not completed
5 years of service, It is, thsrefore, clear that th;
petitioner was net entitled to promotien as on the dzte on
which the petition was filed béfsrs this Tribunal., Hence,
the guestion of directing ghe ﬁaépgndents’1 and 2 to consider
" his case for promotion with effect from any date =arlier théﬁv
his dete of eligibility would not arise,
5. It was next contended by Shri Charya, learned counsel
fof the pastitioner, that Clause 11(i) which was egbstituted
by amendment in the year 1885 in the Recruitmemt rules for
the post of Deputy Director is lisble to be struck down as
offending Article 14 of the Constitution, It is clear from
the impugned provision that the fesder caregory consists of

Assistant DirectorsGrede-I/PROs/Project (fficers, The posts

of Deputy blrectar]are required te bavFilled up by prometien
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by selection. One ef the sligibility qualificatiens
prescribed by the impugned rules ig that’ths candidate
sheuld have minimum if S years reqular sgrvice in the

grade ef Rse 700-1300 of in thé grade. of %.659«1500 sr both,
The principal attack ef Shri Charya is te this part sf the
rulg uhich prescribes the minimum ef 5 years regular se;vica
in one er the ether or both the grades. Our attentien was
drawn te the Recruitment rules to the cadre ef Assistant
ODirecters Grade-I'uhich previde that 75% of ths posts should
be filled up by promotion from the louer cadre.carr}ing tﬁe'
scale of Rs.650-1200 and that 25% of the peéts ef &séistant
Director Grade-I should be filled up by direct recruitment,
The réqui:ement of the impugned rulse undeubtedly-is that‘
th; persons in the Fesds; category should have the minimum
of 5 years aFlregulér sarvice; Those in the faeder cadre

of Assistant Directoers Grade—I/PROs/Prejec£ Officers ars

all in the scalebof Rse¢ 700=1300., Those in the scale of
Rs«650=1200 ara'not in the feeder cadre for the post of Depﬁty
Directoes, If the service rendered in the posts cafﬁﬂathe
scale of R,650-1200, that can count for the minimum of 5
yéars of fsguiar ssrvice prescribed by thelimpugned rule.
The prescfiption of S5 years servic; in the Feéder cadre uhich
carries the pay scale of %¢7Db—1300 is perfectly justified}
and it,is not open ﬁa challengs. _The challenge is to count

the service rencered in the Cadre bslow the feeder cadre

which carries the lower scale of Rs.650=1200, As the ssrvice

v
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rendered in the cadre beiou the feeder cadre in the scale
of R4650=1200 algm couqts for the minimum of S years of
regular service prescribed by the impudgned rulé, it was

contended that it has the effect of treating uneguals as

squals and thereby offending Article 14 of the Constitutione.

It was maintained that the service rendered by the
petitioner carrying the pay scale of fs.700-1300 cannot bé

treated on par with the service rendered by a parson in

-thé louwer cadre carrying the pay scals of R.650-1200. A

person directly recruited as Assistant Director GradseI

and is senior to a person who has become an Assistant

Director Grade I by promotion may have to yield place to

his junior in the matter of promotion to the post of Deputyg
Direcﬁor. This can be very usll explaihed by an-illustration.
If 'A' who has been directly recruited ag Assistant Directof
Grage-l and has on the relevant date‘only 2 years regulér
service in the cadre he would AOt be sligible for prdmoticﬁ
to the post.of Deputy Director,'B' who is junior-to him

N

in the cadre of Assistant Directors Grade-I Jho has éome

. by-premoticn énd;hQS‘put in ohly 1 year of service in

that cadre may become eligible ForAﬁerotion if he had

before promotion to the post of Assistant Director Gradsel
put in ssrvice of 4 ysars or more. in the post carrying

the scale of Rs.650=-1200, Thus, this would lsad to the’

situation of 'B' a junior in the cadre of Assistant Directors

~ Grads=I becdming eligible for consideration tb‘the selection
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to the post bF»Debuty Difecto; whereas 'A' yho is senior
uho has come by direct récruitment to the Cadrg Wwould nbt
have earned thaf eligibility, This may result in 'B' the
3unior of TA?' bebohing‘his superior byvpro¥0tipn to the
cadre of Deputy directors. This does not happemnbeCause
'B' has a better merit than 'A', 'AYs case would not be
considered for promotion whereas his jumior 'B' would be
considerea.For promotion, The senior is discriminated
\ ' ‘

aéainst without any.valid juétification. The discrimination
flows from the‘statutﬁry;gfpfduisipﬁ ,.bfaécribing &
particular mode for counting the minimum of 5 years regulér

service as the 8ligibility criteria, The impugned rulse

., prescribes that the inferior sgrvicse in the scale of Rse650=

1200 shall be treated on par with the Superior service

rendered in the scale of %.700-1300. ‘The impughed rule
\

"which brings about such a discrimination, is, thereors,

liable to be struck down as yioléting ﬁft.i4~ ~In our .-

opinion, the portion of the rule that brings about such a

- discrimination being sevsrable, the entirs impugned ruls

/v’

need not be declareq as uoid. It is reasonable te infer
that ths rule making authafity would Rave mades the rule
without the portién reading '%,650~1200 or both' if it had
realised that this part of the rﬁla'_.cffénds Article 147of
the Ccnsfitution. Henge, ueléonsider it just and proper to
~$triké doﬁn only that pﬁrtion of the impugned rules uh;ch*

!

reads$
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 "s,650-1200 or both" | -
TEe imﬁugned‘Clause 11(4) aftag\striking doun thé oé?ending
portion would read as follous?

"(i) by promotion from amongst Asstt. Director Grade;;/

' PRO/Project Officer having a minimum of 5 years:régylar
services in the grade of Rs,700-1300, 50% of the posts
~being Fil1ed up from amongst Asstt, Director Grade I/PRY;,
Project QFFiéer V&B ~and 50% F#om amongst Field Projapt

- OfFficers on 121'basis".
6o’ For the reasons stated above, ﬁh;s petition dis partly
allerd as follouss -

(a) 'The portion reading 'R.650~1200 or both!
occuring in Clause 11(i} of the Reﬁr&%ﬁment_
rﬁles éor thé.pqst of Deputx Directors as

~amended with the épgfoval of the Gouarnmepﬁ
"of India on 16.751985 is struck down as
violating Article 14 of lhe Constitutiong

(b) The promotions made to the cadre of Deputy
Uirectorsion the strength of the'impugnea J
rule so Far shall remain undisturbed; and

(¢) The Respondants 1 and 2 shéll_consider the -
case of the betitioner for promoiion to thé
cadre of Deputy Directors after his earning
eiigibility for promotion to the said cadre
in the light of the elucidation made in the
course of this jgdgement as and‘uhén His turn

for such promotion arises;

(d) No costs.
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