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CORAf^? THE HON»BLE MR. 3USTICE U.S. PIALIWATH, CHAIRPIAN.
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For the Petitiorar. .. Shri B.S. Charya,
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For the Respondonts. .. Shri A.K. Behre., proxy
for Shri P.H. Bam-
chandani, Sr. Counsel,

JUDGEMENT (ORAL)

(By Hen'ble Mr. Justice V,S. flalimath,
Chairmen)

the petitioner, Shri Bhaguan Singh, started his

career in the year 1976 in th® Srasll Industries Service

Inatitota as Small Industry Promotion Officer. Respondent

No.2, the Central Social Welfare Board, New Delhi, invited

applications in the year 1980 for filling up the posts of

Assistant Director Grade-I (r^arketing) in the scale of
/

Rs.700-13D0. The petitioner offered hitwaelf as a candidate

for such a post. He uas duly selected and offered appointment

as per Annexure P-1 dated 10.10.1900. The petitioner gave

a reply on 23.10,1980 wherein he conveyed that the privileges

which he uas enjoying in the Small Industries Service Institute

should be protected. The condition imposed by the petitioner

for accepting the post uss not acceptable to Respondent No.?.

Respondent No, 2 affered to take the ps titiener on depu

tation basis as obviously they felt that his experience uould
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bs aduantageDus. Ths petitioner agreed to come on deputation

whereupon he uas relieved on 30,3,1981 from the Small Industries

^Service Institute and hs joined as a deputationist with Responden

No.2 as an Assistant Director Grade-I on 31,3,1981, Though

the petitioner initially came to Respondent No, 2 as a depu-

tationist, the petitioner having agreed f«r permanent absorption

in the service of Respondent No,2, he was permanently appointed

w.e,f, 1,4,1963 as Assistant Director Gradeol vide order dsted

2.6 ,,2.19.8.6,

2, The next promotional csdre for Assistant Directors Grade-I

isthttcadre of Deputy Directors, It is necessary to stats at

this stage that before the revision of pay-scales, the cadre

of Assistant Directors Grade-I carried the pay scale of Rs.700-

1300 and the csdre of Deputy Directors carried the pay scale of

Rs,1100-1600, The recruitment rules regulating appointment to

the post of Deputy Directors were amended with the approval

of the Government of India on 16,9,1985, Clause (i) of

paragraph, 11 of the Rules was substituted by the following

clause:
'•3

"by promotion from amongst Aastt, Director Grade I/PRO/

Project Officer having a minimum of 5 years regular

service in the grade of Rs,700-1300/Rs.650-1200 or both,

50% of the posts being filled up from amongst Asstt,
Director Grade,I/PRO/Project Officer VAB and 50% from
amongst FMd Project Officers on 1S1 basis".

If the petitioner is regarded as having commenced regular

service as an Assistant Director Grada-I with effect from the

date of his permanent absorption on 1,4,1983, he would earn

\
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eiigibility in -accordanc® with rules for promotion to the

cadre of Ooputy Directors after complatibn of 5 years i.e.

from 1,4.19B8, The petitioner has in this application filed

under Section 19 of the Adminiatratiwe Tribunals Act, 1985

prayed for a direction to qua^h the promotions made in April,

1986 to the post of Deputy Directors, strike, down clause 11 of

the f^ecruitmsnt rules for the post of Deputy Director as violating

Articl® 14 of the C©nstitutiGn and for a direction, to the

Respondents 1 and 2 to consider the petitioner as eligible for

promotion to the post of Deputy Directiur in April, 1986 and to
/ • - .

give hijji promotion from the data his immediate juniors yere

promoted uith all attendant consequehtisl benefits and further

promotion te the higher post. Seme ad hoc promotions were

made sometime in the year 1986 to tha cadre of Deputy Directors.

Respondents 5 and 7, according to the petitioner, are his

juniors in the cadre of Assistant Directors Grade-I, uho were

not only promoted on ad hoc basis,, but they were also regularly

promoted to the cadre of Deputy Directors sometime in the year

1967.

4, The petitioner's case is that though he uas eligible

for promotion to the cadre of Deputy Directors, his case uas

net considered on/srroneeus assumption. He submitted that it

is wrong to say that the petitioner uas in regular service only

u.e.f, 1,4.1963, The petitioner maintains that he having joined

the service of Respondent Nq, 2 as Assistant Director. Grada-I
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u.e.f. 31,3,19B1 and his serwicss having baon regularisod

by tha later order made in the year 1987, the entire service

rendered by him from 31,3.1981 in the cadre of Assistant

Directors should be regarded as regular service for the

purpose cf eligibility of promotion to the post of Deputy

Director, It is necessary t© point out that though the

petitioner uas offered appointment as Assistant Oirecter

Grade-I in-pursuanc e of. his selection for the said posij, he

declined to accept that offer. Instead he agreed to join

not as a direct recruit but as a deputationiat, As the

petitioner came on deputation to Respondent No, 2 on 31^3.1961,

he was liable for reversion to the parent office on the

expiry of the period of deputation. If the petitioner's

y -

services were not permanently absorbed uith Respondent No,2,

it is obvious that the service rendered by the petitioner as

deputationist ceuld not be regarded as regular service for

the purpose of recruitment rules. The permanent absorption

of the petitioner took, place u,e.f, 1,4,1983 on the strength

of an order made in this behalf on 26,2,1986, The clear

effect of the order dated the .26th Pebruaryy 1986 is that

the petitioner st@ed. inducted to the regular service ©f

Respondent No,2 u,;B,f. 1,4«1983. The service rendered by the

petitioner u,e,f, 31,3,1981 te 31,3,1983 uas, therefere, rightly

treated as service rendered only as a deputationist. The
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seruica renderad by the- potitienar as a deputat'ionist

cannot, for tho purpose oF recruitment rul0s,be regarded as

regular service, Ue have, therefore, no hesitation in

holding that the regular service of tho petitioner with

Respondent Nq, 2 commenced only from 1,4.1983 and not from

any anterior date, Hance, it is obv/ioj s that he could not

earn eligibility for promotion to the cadre of Deputy

Directors until he put in 5 years of service in the cadre of

Assistant Directors Grade-I, On tha date on uhich the petitioner

filed this application on 12.10.1987, ho had not completed

5 years of service. It is, thsrefcre, clear that the

petitioner uas not entitled to promotion as on the d2t8 on

which ths petition uas filed befors this Tribunal, Hsnce,

the question of directing tha Respondents 1 and 2 to consider

his case for promotion with effsct from any date earlier than

his date of eligibility would not arise,

5, It uas next contended by Shri Charya, learned counsel

for the petitioner, that Clause 1l(i) which uas substituted

by amendment in the year 1585 in tha Recruitmennt rules for

the post of Deputy Director is liable to be struck down as

offending Article 14 of the Constitution. It is clear from

ths impugned provision that the feeder caregory consists of

Assistant Directors Grade^I/PROs/Pro ject t'fficers. The posts

,af Deputy Director are required to be filled up by pr©m©ti«n
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by SBlectian. One sf the eligibility qualifications

prescribed by the impugned rules is that the candidate

shsuld haws minimum ef 5 years regular service in the

grade of te.70q»1300 er in the grade ef Rs,650-1200 •r bathe

The principal attack mf Shri Charya is to this part ef the

rule which prescribes the minimum af 5 years regular service

in one sr the sther or both the gradesOur attention uas

drawn t@ the Recruitment rules to the cadre af Assistant

Qirecters Grade-I'which provide that 75^ of the posts should

be filled up by promotion from the lower cadre carrying the

scale of Rs,650-1200 and that 25% of the posts sf Assistant

Director Grade—I should be filled up by direct recruitment.

The requirement of the impugned^rule undoubtedly is that

the persons in the feeder category should have the minimum

of 5 years @f regular service. Those in tha feeder cadre

of Assistant Directors Grade-I/iPROs/Project Officers are

all in the scale of Rs,700-1300. Those in the scale of

Rs.650-1200 are not in the feeder cadre for the post of Deputy

DirectoBSo If the service rendered in the posts carrLea the

scale of Rs,650°1200, that can count for the minimum of 5

years of regular service prescribed by the impugned rule.

The prescription of 5 years service in the feeder cadre which

carries the pay scale of fe,700-1300 is perfectly justified

and it is not open to challenge. The challenge is to count

the service rendered in the cadre below the feeder cadre

which carries the lower scale of R3,650f-1200. As the service
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rendered in the cadre belou the feeder cadre in the scale

of f?s»650-1200 also counts for the minimum of 5 years of

regular seryice prescribed by the impugned rule, it was

contended that it has the effect of treating unequals as

equals and thereby offending Article 14 of the Constitution,

It uas maintained that the service rendered by the

petitioner carrying the pay scale of Rs.700-1300 cannot be

treated on par uith the service rendered by a person in

the louer cadre carrying the pay scale of te«650-1200. A

person directly recruited as Assistant Oirector Grade-I

and is senior to a person who has become an Assistant

Director Grade I by promotion may have to yield place to

his junior, in the matter of promotion to the post of Deputy

Director. This can be very uell explained by an illustration.

If *A' uho has. bean directly recruited as Assistant Director

Grade-I and has on the relevant date only 2 years regular

service in the cadre he uould not be eligible for promotion

to the post of Deputy Director,'B' who is junior-to him
\

in the cddre of Assistant Directors Grade-I uho has come

bywpromotibh and has put in only 1 year of service in

that cadre may become eligible for promotion if he had

before promotion to the post of Assistant Director Grade-I

put in service of 4 years or more in the post carrying

the scale of Rs,650-1200. Thus, this uould lead to the
/

situation of 'B' a junior in the cadre of Assistant Directors

Grade-I becoming eligible for consideration to the selection
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to the post of Deputy Director uhereas 'A,' uho is senior

uho has come by direct recruitment to the cadre uould not

hav/e earned that eligibility. This may result in 'B' the

3unior o/ becoming his superior by promotion to the

cadre of Deputy Directors, This does not happeipi bacausa

'B* has a better merit than 'A', 'A"s case uould not be

considered for promotion uhereas his junior 'B' would be

considered for promotion. The senior is discriminated

against without any valid justification. The discrimination

flows from the statutory.! .provision ... prescribing a -

particular mode for counting the minimum of 5 years regular

service as the eligibility criteria. The impugned rule

prescribes that the inferior service in the scale of fe,650-

1200 shall be treated on par with the superior service

rendered in the scale of fe.700-1300. The impugned rule

which brings about such a discrimination, is, thereore,

liable to be struck down as violstang Jn our .

opinion, the portion of the rule that brings about such a

discrimination boiog sevsrable, the entire impugned rule

need not be declared as void. It is reasonable to infer

that the rule making authority would have raada the rula

without the portion reading'Rs,550-1200 or both' if it had

realised that this part of the rule offends Article 14''of

the Constitution, Hence, we consider it just and proper to

strike down only that portion of the impugned rules uhich^<

reads S .
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"Rse550-1200 or both" .

The impugned Clause 11(i) after striking doun the offending

portion uould read as follousS

"(i) by promotion from amongst Asstt, Director Grade-I/

. ' PRO/Project Officer having a minimum of 5 years regular

seruices in the grade of fe,700-1300, 50^ of the posts

being filled up from amongst Asstt, Director Grade I/PRO/

Project Officer UAS and 50% from amongst Field Project

Officers on 1:1 basis",

6. For the reasons stated above, this petition is partly

allowed as follows: '

I

(a) "The portion reading 'Rs»650^120G or both'
•

occuring in Clause 11 (i) of the f^ecruitment

rules for the post of Deputy Directors as

amended with the approval of the Governmant

of India on 15,7.1985 is struck doun as
* /

violating Article 14 of the Cbnstituti6n|

(b) The promotions made to the cadre of Deputy

Directors on the strength of the impugned .

^ ^ rule so far shall remain undiaturbedi and

(c) The Respondents 1 and 2 shall consider the

case of the petitioner for promotion to the

cadre of Deputy Directors after his earning

eligibility for promotion to the said cadre

in the light of the elucidation made in the

course of this judgement as and uhen his turn

for such promotion arises;

(d) No costs.

(S.R.^ADIGE) (U.S. m.LinATH)
MEnBER(A) CHAISMAN

•SRD»
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