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Per Che Hon'bls Shri G.Sreedharan Nair, . • . •

It-is,rather unfortunate that despite the verdicts of the

Supreme Court and of this Tribunal uihich uere intended to set

at rest the protracted,battle,between the direct recruits and ^

the departmental promotaes to the post'of Assistants of the .Armed
forces Headquarters civil Service,"-the .matter;is, again being. ^ ^

^ , .. . ; • • •" • i-l
dragQsd, on. _

• The members of the Armed Forces Headquarters Ciuil Seryice

are govcrnad by the Armed Forces Headquarters Civil Service Rules, '

1968, for short 'the RulesS made in exercise, of the poujers . ..

conferred by the proviso to Article 309 of the Constitution.

of India. Recruitment to the grade of Assistants, according , .

.to the rules laid down in the third schedule is both by direct '
, t

recruitment and by. may of promotion from Uppar. Division Clerks ^

and a quota has been fixed for.either category. Seniority of :. ,
. -V . . : '

the offipers is governed by Rule 16. Sub-rule (6) of Rule 16 .

provides, that .direct recruits shall be ranked i£ltsr_s£ i" the , j

order of merit in which they are placed at a competitive . .• f
examination on the result of which they are recruited, the

recruits of an earlier examination being ranked senior to . .

•those of a later examination." It is further provided that , ,,

. on confirmation, their inter so seniority shall bs regulated . ,

in the order in uihich they are so confirmsdo As regards the .

inter se seniority of direct recruits and departmental promotees, p
. " - iV:

it" is provided ,in Sub-rule (7) that the relative seniority of • • . [;
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direct recruits to a grade and persons appointed to the grade
t

by departmental promotion, shall be regulated in accordance

with the provisions in the third schedule. The relevant

provision in that behalf in the third schedule is that the

relative seniority will be determined according to the

rotation of the vacancies between departmental promotees and

direct recruits which shall be based on quotas of vacancies

reserved for promotion and direct recruitment. Thus, what is

envisaged under the Rules is the quota rule of recruitment and

the rota rule of seniority interlinking them.

A seniority list of Assistants was drawn up in the year

1977. It was challenged by certain direct recruits before the

High Court of Delhi in Civil klrit Petition No.2 of 1978. During

the pendency of that petition, there was an amendment to the

Rules in the year 1981 on the basis of which a fresh seniority

list was drawn up in 1984. This was attacked by the promotee

Assistants before the Supreme Court in Writ Petitions 15345 to
> ... -

15349 of 1984. Those petitions were disposed of by the

Supreme Court by order dated 25-4-1985. It is extracted below:-

"The petitioners in these iJrit Petitions question

the correctness of the seniority list in the cadre of

Assistants. The impugned seniority list is dated

August 10, 1934. Some of the errors and defects pointed

out in the seniority list are such as would render it

illegal and invalid in view of the decision of this

court in G.S.Lambha i Ors. Vs. Union of India & Ors.

1985 (l) Scale 563. The ccnclusion in Lambha's case

invalidating the seniority list was reached after a

review of numerous decisions bearing on the subject
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;'v ' . and more particularly three recent decisions in
^ , I . • , . • •

. ' ' • , A.Janardan Vs. Union of India & Ors, (1983 (2)

SCR 936, P.S.Mahal & Ors, Vs. Union of India 4
T- '

. A,I.R,1984 SC 1291 and, O.P.Singla & Anr. Vs. Union

^ ' ,of India &;Anr, A.I.R. 1984 SC 1995. ' ' "

, ; ' . At the hearing of thssa writ petitions when

' V, , ;• this pertinent fact was pointed out'to rtr.B.Oatta, , ,' •

.'•/ifi' • • learned- Sr^Counsel for the Union of India, he

. requested us to adjourn the matter to obtain '

!. . appropriate instructions friam the Gouernment of

J India. •

Today dr.Datta informed us that in- view of

, ;thB, aforementioned decisions, the GovGrnment of

, ' India has decided to review and reconsider the

: impugned seniority•list in.the light of the , . ,

;• . observations and principles enunciated in the . '•

aforementioned judgments, : The impugned seniority

• enforced or given effec:t^to till fresh

. . seniority list according to^relevant rules and.

, valid principles is drawn up. Rule is made '

. > absolute to that effect with no order as to costs, .

: • ' ' . Panel of promotions will have to be redrawn :

in the list of the revised seniority list. Wa order

accordingly. All promotions till now made and till .

, , new seniority list ,is drawn up will be subject

to the-fresh seniority list which should be drawn

' a ;; > ^ up within four months from today. . Parties "are left.' to

bear their own costs," ^ ^ • '

. : ; Pursuant to the directions contained in th,e aforesaid judgment, a '

.. fresh seniority list was prepared in November 1985, Stating that

it is tentative, the Government sought clarification from the ; '
• • . I

. - Supreme Court, However, the petition was dismissed by order

dated 28-11-1985 in the following terms:- V' "'

, , . "A, perusal of the order of this Court (Desai, . i

.1.,
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Eradi and Khalid, DJ) sought to be reviewed shows

that the order was passed on the statement of

Plr.Dutta, learned counsel for the Gouernment of

India that the Government has decided to review

and reconsider the impugned seniority list in the
. \

V-

light of the observations and principles enunciated

in the aforementirned judgments. The judgment^

referred to were!

(i) A.Janardhan Us.Union of India & Ors,

1983(2j SCR p.936.
V

(ii) P.S.Mahal and Ors, Us.Union of India & Ors.

AIR 1984 (SC) 1291.

^ (iii) O.P.Singla and Anr, Us,Union of India &Anr,

(A.I.R.19B4 (SC) 1595),

(iv) G,S,EJamba & Ors," Us,Union of India & Ors,

1985 (1) Scale 563.

The order was thus made with full agreement if

not at the instance of the Government. In the

circumstances, u/e see no justification for the

present petition which is based on the following

averment in ihe petition:-

'In all the aforesaid four decisions of this
*« - I, v >' •'

V •" • ' ' • • •
Court "there are Varying principles laid down

for fixation of seniority. It was difficult

to follow them^ in the facts and circumstances

of this case,'

We are surprised at this statement. It is

not stated what varying principles laid down in

the judgments were, nor is it stated when it was

discovered to be so, We have no option but to

dismiss these petitions,••

Thereupon, the Government prepared a fresh seniority-list on .

16-1-1986, solely on the basis of the continuous officiaticn in

the grade of Assistants, The applicants in 0,A,1121 of 1987, who
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ara direct recruits challenge^he said saniority list'bafore

this Tribunal in OoA.Al of 1986, Since the said list was

confinad to 420 Assistants alone, the proinotaes filed

0.A,No.79 of 1986 to direct ths Government to prepare a

li3t including the names of all permanent^ temporary and

officiating Assistants of the Departmsnts These two O.As.

were heard together and was dispoaed of by a Bench of this

Tribunal consisting of ths Hon'ble Chairman and the Hon"ble

' -f' / V Uics-G^halrman Shri BsC.nathur by judgment dat'^d'28-8-1986 -•

reported at page 270 of A«T,R» 1982 (2) CAT. In those ^

cases, both the direct recruits as well as the pranotees

contested the matter in a representatiwe capacityj as is

clear from the statement in the penultimate paragraph of

the judgment. The stand taken up on behalf of the direct
v.: l::£ jJ'Uina'T Vi-.. • .. .

recruits was that the quotg and rota rule has not broken down,

the adhoc promotions were necessitated on account of

V
fortuitous circumstances and not because oF the axistenc&

-v.; .1-i ^ •
of permanent vacancies and as such the prcmotees cannot be

deemed to be officiating on a long term basis against

substantive vacancies so as tp be given the benefit of

continuous officiation in computing their length of service

I

in the Category of Assistants and determining their seniority®

As against thisj, the promotees contended that the fact that

; i: • ) the'quo,ta and^rota rule .has broken down was recognised by

I. .... .1.. jutjgiflgnt Qf the Supreme CdLirt datad 25-4-1985 and as such

the inter sa seniority has to be"determined on the basis of

continuous officiation. The core of the controversy iJ-is
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whether in drtuing up the impugned seniority list, the

Government had followed the instructions contained in the

judgment of the Supreme Court dated 25-4=1985 correctly} and

had applied the right principles. The four judgments of the

Supreme Court to which pointed reference was made in its order

dated 28-11-1985, namely, AoDanardhan Us, Union of India^

P.Sol^ahal and Ors Us, Union of India & Ors. , O.P.Singla and

Anr, Us, Union of India & Anr, and B<,S<,Lamba & Ors, Us« Union

• : i: •••' - - j. •

of India i Ors. were all considered by tnis Tribunal and

^ it -was declared that "the principle of taking into account

the period of continuous officiation in determining seniority

of promotees where quota rota rule has broken down which is

established in service law must be given effect to". This

r" finding was arrived at after considering whether appointment

to the cadre of Assistant by way of direct recruitment and by

nS'C-;-;:: dcn ^r,:' vl\iz b;'oi b-fc pr:i jprU tsw

way of promotion was done strictly/at least substantially in
•*L! -:;r i 'jCr s ;:£••• isrii

^ accordance with the quota and rota rule envisaged by schedule-ltj,

^ ^ the Rule^^and ^ arritein^ at the- conclusion that it, was not
ed s:.-i-vii-i ji..•iCi.'; 'ss\:l ri-ijr kc L-'-ff, ^v:l;'sr!f osv ;rr<aM.;!r!::an '^o

so done. It was also based on the finding that the rota rule

of seniority is inextricably linked up with the quota rule.

ky

•• - --T _ -

It is pertinent to refer to the following extract from

the judgment I-

"Uhen clothed with these overriding powers,

appointment by way of pforriotions made from select

I'D i. t .' ' list between-IQeSr-SOr-and ^1980^81^ during which

n:.MB 0;c hn:, r -a-rn-. h r> §nd .rota, rule ^.had broken down,

must be deemed to have been made in exercise of the

power of relaxation of rules vested in the Government

and such appoiHtmlents must be treated as valid. Once

.
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these" apibointrnents are treated as ualidj, in the absence

; of any other, specific rule^ evan'^'uhdsr Rule 16(5) which

merely lays down. that .the seniori.ty must be counted from

the date of the appointment to the gradsj must have

reference to the date of the first officiating promotion

of the pfomotee which has continued uninterruptedly. That

dateJTsust be taksri as the date on wnich ha was appointed

to the grade .of Assistant for purpose of sub-rule (5) of

Rule 16, Or else gven that sub-ruls would^ot'̂ break down

and cannot be given effect tOo In our view, seniority, in

this manner would not only conform to the mandate of the

.-Supr&ms .Goi.jrt but UQUld. a la3 be Just and equitable,"

The summing up of the.resuitaht posation by the Hon'ble

Chairman was as follows?- , - ,

**In suisn, the benefit of this long period of

service would accrue to all promoteeSj who have

continuously officiated against long term vacancies^

' 'and' long term vacancies would ba those that 'are not

L,x.-T'f&r ja .faw "day's or-ca-few- m'tfnt hV' or' are otherwise

adventitious®,.. Irrespective of?whether the posts

" ' -V
were temporary or permanent^ so long as the promotion

AIcc ons

91;oun.r o i-; - • " •
was against long tarm or substantive vacancies and nK

vd becloe'iiD ss-if v:?tos..ik'term or fortuitous vacancies, the period

- . . of continaoua officiation Qduld have to be rackoned for .

detarmining, seniorityo .Whether the .vacancies occurrEd

due to long term deputation or long.leave due to death,

retirement, resignation, dismissal or removal, or due to

• ' promotion regular, ad hoc, officiating or otherwise,

- .and ^whether the deputa'tionists or promotees hold a lien

or .not, i,the ben_ef^j: of continuous; .officiation would

accrue to promotees against such .vacancies,

In the result, holding that "this list is in consonance with

the principles laid down by the Supreme, Court for reckoning inter aa

VO n?i;
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promotees where the quota

riairi'j . ./ i§0'̂ r?P^®..Pyi® haS;bpo!sen.rd6u/n^-5''-aii the contentions raised by

the •dirBGt^ reci'Uit3''iiWe' f ejected* and 0»A®41 of 1986 was

dismissed. In 0,A«79 of 1986 on the ground that the seniority

the grade, the Govsrnment

i": , diiTLected to draw up? a jG&itipiete seniority list including

• " 'the graiie''occupying" substantive uacanciss

irrespective of whether the vacancies were in temporary
"'•V

,.Hr ,.5^. ..T,he,Trj^un3l hastened to add'that

va ^• V-- •3.en;igrrity"mustrbd riGkbniS'O'giving the benefit of

' YC^ ;C9ntir>!MPmpfficiation''W' tjr-rv.^.:; •

In compliance with the aforesaid judgment of this

'--TribShai, ^a fresh-genidriliy"ii&t was issued by the Government

in ieptember 1986 following the. principle of continuous

published, the applicants
5 .

3e- :n3;-;J- 1|86iP^effiEtkd uJMvisl m^j^ea Wos.3513 and 3514 of 1986

dm the -decls-i-bn' 'bir this'̂ triisunal"'dated 22-8-1986. In those

>^ ^̂ ^^ th^y highlighted that £he principle .of .continuous
L',rt fsyiinDjedi.it! lo onol r: c-•;. ;..rp

L.r:r-f.c 5.--- ..ssnioritv was directed by

l;.. c,: v: :-u. v-io-be^dfeterrniried-as between direct recruits and

"-P"»"°teefe-bbhfliets^:Sith^SLiB-i;^^^^^ of Rule 16 of the Rules

relating to the determination of inter se seniority of the
07 p;.;:: n: . y;-'' -7'? -'.ir , n,-. ,7 .: - •; ix .•:ra

limited to the

Jomo'K; or I"i •

iteration :9f ,th^^ qyestiori^r^^JTbe.appeals ujere finally

•^f i'-idispGsed sf^by-tJhe ^rd^if>^datWd holding that

"W-e •dd'.-Hot see any confiict' between the direction given by

Tribunal and'sLb^ulV (6^ of Rule 16 of the Rules."

' •" It was aliso addeds-
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•"Wb make it clear that seniority amongst direct recruits

thsmssluss will be determined in accordance u/ith

Sub-rule (6) of Rule 16 of the Rules, but it uiill not

affect the seniority of promotees in any manner which

has to ba determined on the basis of continuous

officiation",' '

Though the appeals were dismissed, it was subject to the afjorssaid

obs^vation.In: view of the lu^^Q'TOnt of the Supreme Court,, the

Government had to prepare a freih seniority list and according]^

they came out with a revised list on 8-5-»1987e It is the said

seniority list that iv^ under challenge in these applications.

0»A,1121 of 1987 is by four direct, recruits, 0.A.1368 and

j'v- '• •• ' ' r,-.
1450 of 1987 are by two other direct recruits, OoA.1359 of 1987 is

by four direct rscruits of whom the first three belong to the

3;; on o:;j '.•v,:". ' •;/: C;,.'=v
Scheduled Caste and the fourth to the Scheduled Tribe, 0.A,1195

of 1987 is by a promote© complaining that he has not been

placed in proper position in ths ssniorifey ixst vis-a-vis tw

^,.4

• V' I. z.. «' .'.7

, '4 ;

third respondent therein, who is also a promotee. In

a«Ael450 of 1987, there i3 a prayer for review of the earlier

judgment of this Tribunal in 0.A.41 and 79 of 1986. The said

prayed on the face of it cannot be maintained as 0®A®41 of 1986

was pursued before the Tribunal in a representative capacity on

3 i "rj''1J L.'iri -• -• ; • '• • • "• -• • • ' - •'

behalf of the direct recruits and the matter was taken up in apf:eal

before the Supreme Court and thare is clrjo the verdict of the

'jiij aonsxi:;

Supreme Court, The other point that is raised in OeAelASO of 1987
- T > 'J'T ' ~ '• r.. '• ••• ' -- '• i-''

is that as per the impugned seniority list, ^ promotees who were

-
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not members in service at the t^e of the entry of the applicant

y . ..I-
' have been shown senior to him. It is this identical ground

i',j .w oer;;} U- sji;;'' •

that has been urged in 0<,A.1368 of 1987 as wallo In 0.A.1121 of
w . ri'.; to liU-' . .

1987 and in 0,A.1359 of 1987 also.the main ground of attack against
( ^'ori -rv , •? .7)

u-Tr^.e«®-
the seniority list* ^'that in fixing the inter as seniority

betwean the promotees and the direct recruits and also in
v'l J B;. ;•?•'-• V .i! .f? i 5 C: o '"j',! K'r Cfi.n

determining the inter se seniority amongst the direct recruits.

the benefit of continuous officiation has to be given® The
i liJ o.' ..-tjf iiu-s a?.:.' : ::u i': cliJccqi;. B'i:' riouo-T

/ grievance projected is that the applicants have basn deprived
L~i t;''.i^quc or:. _:c o. c'^

J • ' of the benefit of thair continuous officiation and have been
.I'"; b'ifnooe •'exi s cj 3neiraniS\;DD

shown to be junior to certain promotees who were promoted
bii.;' dHj "Gf-- - r-iC ji;:/ b;;?! £l D!7:iiC- \{S'ii

subsequent to the date of appointment/selection of the
„ar;sJ ,5."c: • aoj ^•;x -ir-bnu ei rfsil vjia'iinss •

applicants. This is alleged to be violative of Article 14 of
-:.[jrrt vd oi TBSl 70 C£IJ, .A.O

In

the Constitution of India, /p.A.1359 of 1987, yet another
Bl THei .e^IuiOs" v::. 9•2^^ TS;?: Ic Oci^X

ground has been put forward that in preparing the impugned
BPini -iSTii ijrij sioriw 'ia si/ijvfpsi luot

seniority.list none of the instructions to be followed as
5eiI«.AJi sn.;J srii bns bsIubaJlOc

regards the candidates belonging to Scheduled Caste and Scheduled
ryssd ic: fsri 3f' c-r; s-,.; c;i^o:; in \J rvl tcfi' to . •

^ . • Tribe has been complied with'and as such there is h violation of ' r?
•X' u-";--si: V vix-joinise snj r.s. noicjxotj;;; as'i-mq nx bgsslq

Articles 16(4), 46 and 335 of the Constitutiono
p": . •3!;? G!'in"D P al'l :i^:, »I'li, S f;d" blir.-J-

By way of reply, respondents 1 and 2, namely the Union of
J, ? f f5 Si-f ' , ei 'i'., J\ .-T

India and the Chief Administrative Officer, Ministry of Defence,
b;C2 i'H'; 9T V"'? .K iKni'diaT elc.i -- tnB:^:5bbr

have stated in their reply that while preparing the seniority list
58-^1 'vo t in.uso 'tzna^j :; ] la isvi-~q

pursuant to the order of the Supreme Court dated 17-2-19B7,
nc i--i.:j Jn-pSv'i:>B" :'X Li^f^uciiT bp.iaiuc; seu)

in order to comply with the directions contained therein, four
lEsoqs: r-,: ni, JeJJc:! tifir- bnr «-^ erii '^Isrisd

-different modes were attempted and after working them out, it was
sri;! i-axo'ih-^ yrtr; ©tsis- sx easri:} bp£ snd sislsd ;

found that the only method for effective compliance with the
CP n.i. n.: ersT ..rnjoD ssi'̂ B'jquc'

order was to determine the date of joining of the senior-most
-:":V .-ri bd" ... ;..rul

direct recruit and then to rank the other direct recruits below
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"''n'im ujith reference to their place in the merit list in ac^^ordance

with Sub-rule (6) of Rule 16 of the Rules and to integrate the

promotees with reference to the date of appointment of the

senior-most direct recruitij. It is pointed out that these

applicants had to be brought down as they were juniors in rank

position vis-a-vis other direct recruits of the same examination.

On behalf of the promotees also, the same contention has been

taken up« It is emphasised that pursuant to the order of the.

Supreme Court saniority among the direct recruits will haue

to be determined in accordance with Sub-rule (6) of Rule 16 of ^
Rules, but that shall not affect the seniority of the promotees

vis-a-vis the direct recruits, which has to be determined on the

basis of continuous officiation of the promotees.

"/ 5, At uhis stage, the. i-eal scope of the enquiry that can be

embarked upon by this Tribunal has to be referred to. It is to be

noted that when the impugned seniority list was published the

applicants in 0.A.1121 of 1987 approached the Supreme Court for V

clarification of its order dated 17-2-1987. It was stated iP"

the petition (copy of which is at Annexure G in 0.A.1121 of 1987)

that in view of the direction of the Supreme Court the respondents/

authorities were left with no choice in the matter of fixation of

intsg SB seniority between the direct recruits and the promotees.

It Was prayed that as the working out of the said direction has

resulted to their detriment "some via media solution causing least

injury/prejudice to both parties have to be amicably worked out in

J; the^yint8r6st,-.of justice, equity and sense of fair play". This

petition was disposed of by the Supreme Court by order dated 10-8-1987

which is as followsj-
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"The petitipners uUl be.atliberty^Pj,,,^puB the

Tribunal for vindicating their grievance, if any,

that our order has not been implemented",

. j i'-fiioiq

In view of the aforesaid order of the Supreme Court the jurisdiction

of this Tribunal on this matter, in my view, is very restricted.

By the order, the Supreme Court has indicated, though impliedly,

that the order dated 17-2-19B7 has necessarily to be implemented.

What the Tribunal can look into is only whether there has been

any lapse on the part of the Government to implement the ordar

of the Supreme Court^and^o vindicate the grievance, if any, of the.. .•

oc- ••

applicants on that score. There is no case for the applicants

that the order of the Supreme Court dated 17-2-19B7 has not been

implemented. They have also no case that the implementation has not

-ma lo Pj:e?:d
been done in accordance with the direction of the Supreme Court,

But their only grievance is that in^^^plementing the order, prejudice

-d o-ai u: '--T vo bs>Jistfv<>8
has been caused to them, as certain promotees who have joined

•' riT i-
grr,} nsru? dsdi nrjan

service in the grade of Assistant^ after tbeir entry in the grade

, 3^® shown senior to them. As such, the simple.question that arises is
' V ''' / . ;• fe,'- .1'; .

;T ,^3Gi i • :K-.;
whether the said circumstance will be a ground for this Tribunal

fT:-> --c; f'-:;-,- ' i.- ! ': . • ' • • ^ • - v:- •&//
to interfere with the seniority list, prep^ared well in accordance

with the.directions contained in the order of the Supreme Court.

•. • • : . . •• :u;.i vtnrir.ifj ^
i have no hesitation to hold that the answer has to be in the

negative,

C—f: ;;'M,

j .V y j •' *{-r 'C! I ,•>- *•

In appreciating the controversy, it will be useful to

bear in mind that the cardinal principle on the basis of which

'v 4.

the earlier seniority list was struck down by the Supreme Court

ir> its decision dated 25-4-1985 and^eiterated by this Tribunal
•;. [ b.S-'v'-. , ... ^• r..: r-r-• j i .;(SC,

while dismissing 0,A,41 of 1906 is by recognising seniority in a

•; :
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cadre, grade or seruice on the basis of continuous offaciation

t

^ • : ! ••. • 't? ' '." • :•••• 'T -

b3,':-/.u . •-

S':ai-ni:no;;; cc '

where the quota rule of recruitment has broken down and the

rota rule of seniority is interlinked with the quota rule®

As far as the disputp in these cases is concernedj the latest

order of the Supreme Court dated 17-2-1987fes also i-.hi<a

principle, and has directed that though the seniority among the

direct recruits themselves is to be determined in accordance

u/ith Sub-rule (6) of Rule 16 of the Rules, it will not affect

c

" " . / i.h8 seniority of the promotees in any manner which has to be.

in

{^)

dstgrmined on the basis of continuous officiationB (emphasis^

supplied)^ fVie Supreme Court has also referred with approval

to the direction that was given by this Tribunal that if

there is any discrepancy in fixation of the seniority among the

direct recruits :themgBlues, it "is. always open~to them td--iMke
. J?

their rypresantation and for the Government, to ..rectify,the

errors5 if any^ without however,.affecting the seniority of

promotees who have been declared seniors to the direct recruiii^s on

n.ge,:,-;. secount of their continuous 'oft'iciafion. In the faca oi'^i»hBsa

clear statements no seniority list can be prepared wherein a

direct recru'it whc has entered the service after^he continuous

' offlciatioh of a prdmotea can be placed above the promotes.

•J ••• ' '• T!i0 ranking bf the'direct recruits inter aa is governed by

Sub-rule (6) of Rule 16 of the Rules^ according to which the date

of joining of service is irrelevant, for, it has to be done ^

before conf irmatioii, in ther order of merit in which they are

placed at the competitive' examination^ and after confirmation in

the order in which the confirmation is made. So much so, there

is every possibility-of a direct recruit i^ho is the senior-most
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in a batch in the list prepared in accordance with the Sub-rule,

actually joining service on a date subsequent to the date of

joining of his juniors. Butj when it has been uniformly recognised

that no direct recruit who has actually joined seruica subsequent

tc the^continuous officiation of.4««te promotee, shgJJ. bs plasad

above promotee, while determining the inter se

seniority of the direct recruits uis-a-vis the promotessj

>a..thf) .pfig.sj.hjlAty the promotee who has started continuous
: -i. :r- -a . L •- ~ -V; •

officiation before the senior-most direct recruit gctually

^ joined the service, but only after the date of joining service of a
% ^ •• ••_••• " - ^

junior dirsco recruit, placed above the senior—tnost direct

recruits

The following illustration will make the position clear:—

. Direct Recruits. Date of Promotees Date of
3>i;C§Bnior.ity-wisa:i. vl- joimng; • ' joining.

according to with respect
t,q: epnti-Byous- ;

R.16tof^RulesO^= " ^ ^ offiSiation^-
. . .. , . .. ^3) (4)

' ~ 30-12-1979
1-1-1980 P.2 30-12-1979

i- b i clS-l^i980^^5-1-1980'

• 18-3-1980 . , iBr-e^igeo ;.
• iS'-gi^igffD ••

"" " 2T' " ' 16-2-1980 p.6 .... 1-11-1980
R-7 26-5-1980

r?-h-• ic r:; : 1 so:'.n f

,yI , j- ~: i-' •.1 ' jj."^^^H-t,33 6 1̂Qr^i tv-.,of,thpsp direct recruits

r- Supreme Court in its

•K' • t fixation will be as

4 u ^ - . J'ollowsf
1) p.l
2) .9,2 .. , . ,
3) •' P.s- '• '-
4) P.4

S'jfc nQl--> ; .:^-r n.p.®\: .Jcni-Aj;-r

6) Po6
7) R.l

-"•Sy • "
9) R.3

^• IP); • - Ri^ •
11) R.5
12) , R.6

• i3y Rit •

r.oi :>••'
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'Only by such a fixation can the promotees Pol to P.6 all of ^u/hom

have started continuous officiation before R.l, the senoor-most

direct recruit entered service, be given the benefit of their

continuous officiation. If, on the. other hand, as is sought for by

the applicants the seniority list is drawn up by fixing P,l and P.2

alone above R.l, the resultant position uill be as follows;-

1) P.l
2) 9,2
3) R.l
4) H.2

; ;•• 5) P.3 •
6) R.3
7) R.S

; ' • 8) R.4 •• • ' '• . - '• ,j
9) R.5 - •

- ^ •: ..v: 1- 10) p,4 • • •• ^
11) R.7 ' . •

. 12) P.5
' ' ' 13) ^ P. 6

if th^ list is drawn up in this manner, the profnotees P.3 to P.6

all of whom have started continuous officiation earlier than the

•direct recruit R^l will become Juniors to him. Such a consequence
4=^ ;

r, .j be clearly uiolative oY"the"declaration made by this Tribunal

• in the judgmanf' in OeA.Al of 1986"that''«so far as substantive

v/acgnciBS are concerned, promotees who have continuously offi^^ted

in such Vacahc'ies should get the benefit of their continuous

officiation in reckonihg;. thsir seniority"^ which declaration

has been affirmed by the Supreme Court in its order dated

17-2-1987^ arid^he direction given by the Supreme Court itself in.

the said order that the '^seniority amongst direct recruits themselves

"will ba determined in accordance -^ith Sub-rule (6) of Rule 16 of the

"RuleSj but it will not affect the seniority of the promotees in

- ' '~ " ariy manner which has to be determined on the basis of continuous

officiation*®. No doubt, by drawing up the seniority ih th^-^gt

' • :7tiannerp the promot'ee-Po3 who started continuous officiation only
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•• •, ;. •' vj C!j

on 15-1-1980 becomes senior to the direct recruit R.2 who

entered service earlier. So also the pi^omotee P.4 who started

continuous officiation only after the direct recruits R,3 to R.5

joined service^and the promotees P.5 and P96 who started continuous

officiation only after tha direct recruit Re7 joined service,

become senior to those direct recruits. This is a consequence

that directly flows from the fixation of seniority of direct

recruits inter se under Sub-rule (6) of Rule 16 of the Rulesy

and fixing the inter se seniority of the direct recruits vis-a-vis

the promotees without affecting the seniority of the promotees in

any manner which has to be/determined on tha basis of continuous

officiation, as ordained by the.Supreme,jCourt by its order dated

17-2-1987. If on account_.of the fapt, thatr? particular promotee

has started continuous :hfficiatipo,.,gnly.after a junior in a batch

of direct recruits has entered .service.: in cgsa the senior-most
iBnudJ. :T cd'::! irnsi;- no; : '̂t.:;5rrK>:r g.1:= *C! ^ vX

direct recruit^ in the batch had joined _only subsequently, the

V date of joining being after the commencement of the corttinuous

' -A • . "s fn, •!•
officiation by the promotes, placing the 'promotee below -the

o Li,-.uor<e pssinrfeo-v dtii.:;? fiT

junior direct recruit will have .the .effect,.,of depriving the

promotee the benefit of continuous officiation vis-a-vis the
• - ,•! n. ;vu'. ft"; v.; '';S-

• ^ienioi^-^rn'Ost'tecru'iS. ^ff'''sucn;'a course, was resorted to by the
,.o,. i f' s

Government in preparing the seniority list, it will fee a clear

violation of the direction'of the Supreme, Court. As has been "
S.. IG {.•} 3.1 j. ^

stated earlier, in view of the limited scope,of enquiry by this
ru se-.-.r-.iu-?-., : a •, se - tJ-

Tribunal, if it is established by respondents 1 and 2 that the
Hx'OU'Kv:- 'I' if" ^ cm vj^-. • ,

•i" , impugned seniority list is^ in impjLementatig.Q of the order of the

/ - • ' : - Coyrt and, is in .cpnsonance.jWitt'j-theisdirection, the attack



,:! t agaahst the same oh ths gi-ound that it is uidlatiue of

t
•' ' • • Article 14 of the Constitution cannot be'sustained before

this Tribunal. As the rnode of preparatian of ths integrated

seniority list of the direct recruits and proinotees in the grade

' Assistant^' has been already laid down by the Supreme Court,

- • \ Cannot-accede to ths submission of counsel of the applicants

that some other mode of integration iiiay be laid down by this

Tribunal so as to ameliorate the hardship- thst i<5 stated to

- hawe been caused to some of the direct recruits®

" The counsel of respondents 1 and 2 has produced .a ci^y

0
' of the' impugned seniority list wherein the promotees and the

- direct recruits are separately indicatedo From that list it is

-I- •-been that .^of the applicants in 0, A. 1121- of 1987 who belonged to

the 1973 batch, the 4th applicant is at Serial No,2097, the

2nd applicant is at Serial-1^0,2100 and the 3rd applicant is
."i'n-v r. •

nsn-.; -::ud

" n 3 i • ^

--.

at Serial NOn^logo The 4th'appiicant "jbined service only.on

31-1Q"198CI, Hence "though the 3rd Applicant-joined on 2-8-198^

and the first applicant on'26-2-19805, as'regards theiC^c^ se

seniority, the 4th applicant is above the'^other two, for, he

has secured thg 37th rank, while the 3rd applicant has secured

only the 156th rank and the first applicant only the 282nd rank.

In view of the specific provision regarding the fixation of

' inter-se seniority among the direct recruits contained in

• Sub-rula (6) of Rule 16, there is no merit in the plea of the

applicants that the principle of continuous officiation has to

• be applied as regards them also. It is only in the absence of

~any other rule of seniority that determination of seniority

on the basis of principle of continuous officiation in a cadre,
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'' '

v i ; grade; or servip^.-oparatBs. As such, .thtpugii the first applicant

, r s^ioinecl; service long before t^^e 4th applicant he has been rightly

; ^-placed junior to >the .^h appli^cant-: :;in rjvieui of the ranking in

•' r-^:' Ps^siLM.;, -the..merit.^Ust,.• . .. .. ji-r-r-r.

Now .coming to the integT:atipn .of- the promotees, it is seen

..r-;- V .that, all. prpmotees who star.ted-continupu^upfficiation from

been

r ! - , . ,;- r , , . 1^11719,7,9 ;till 31-10-1^ hav/.e^laoad jaboVB the 4th applicant,

as tha latter had joined only. on Sl^lOrrlSSO. No promotee who has

V "

_ .-rstart^d -jcgntinuqus ^pf ficiatiori, after -31-10-1980 has been placed

a n- • - ;.ofabov^e,,tliB. 4tb^applicant, .However,, those promotees at Serial Nos.2D23

s,f .. .... . tp.-2096 ;h^we.:starte(d •cpntinunus,-.off ic.iatiq only after the 3rd

j.; r- applicant, joined..rservice^and; thQS.e-atjiSer^ial Nos,1960 to 2096

p.; J 7star.te4pCQntinugus-pffiQia,t.ion;Pnly,ra?fter,^ 1st applicant joined

, V , •«. -saryicej -rln-the. impugned;_;.senjLority .-list have been shown as

. . .__i- seniors tp thg, 3rd a^glicant §nd the 1st.applicant respectively.

, _ , . The.griavapce^of thr .a,ppl^pgnts,,i? bas^ ^pn this. But, when the
^ iCt- ^ *v«^

... rjoinedonly

.. , on^31-10-1980 is taken . into ;accpubt^i;'4f J;h,°30 promotees who s^ar^ed ,

^ „.-.'̂ Sfltinuous pfficiation pripr to 31-10-1^980 are not placed above the

. .4th. applicant, those prompteeg g|t .Serial Nos,1960 onwards will have to

. ^forfeit theij period of .officiation^ranging up to a period of

.. . eight months. The preparation ,of a seniority list in that manner

. , amount, to a patent viqlation of the recognition of the

Vui
.... . principle of continuous ,of ficia,tion, and declaration that no

. direct recruit shaH steal a march over a promotee who has

started continuous officiation prior to his joining the service.

Besides^the list will not be in confdrmity with the latest direction

_pf the Supreme Court in the matter.
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" Similarly, in O.A»1359 of 1987, the first applicant is
>

at Serial Mo.857 in the impugnad seniority list. His date of

joining service is 13-4-19?2. As he is ranked 320 in accordance

with his fiierit^, the direct /"ecruit at Serial No,849 Shri g.S.Nanda

who is ranked 255, though he joined only on 17-3-73, nearly a year

later, has been shown senior, in accordance with Sub-rule (6) of

Rule 16 of the Rules, Similarly, the direct recruits at Serial

l\!os,774 to 778, 850 and 852 to 856 are also shgwn above him though

they hauB joined only later. In preparing the integrated seniority

list only those promotees who had started continuous officia^on pric

• to l?-3-1973g the date of jdiriing of Shri'3.5,Nanda, have been

shown above hitti. Such promotees are at Sarial Nos,779 to 848. Of

course, they started continuous officiation only after the first

applicant jdined serv'ica, "But, if they are placed below the first

aVpileant j naturally they will be below Shri B^S,Nanda as wall,

"'V'""" ' *" •^n(J'""th0 "•rBSu'if'isjill 'be that a "direct "recruit who has joined service

' ' months after they started continuous offic'iation is placed ^

" above them, ^

no...;5, o. ; fhg applicant in 0®A. 1368 "is "at Serial No.2106 in the

"' ' " impugned seniority list. He is ranked No,252 SR of the 1978 batch,

Though he joined service' only on 27-2-1980, as the 4th applicant

' in 0,A. 1121 of 1987 who is at rank 37 o"f the 1978 batch joined only

' . 3i_iQ„ig9Q^ accordance with Sub-rule (6) of Rule 16 of the Rule

he has been placed in the seniority list below the former. As stated

earlier, the promotees who started continuous officiation from

I6-11~1979 till 31-10-1980 had to ba placed above the 4th applicant

in 0VA.ri21 oiP' 1987, Hence the grievance of the applicant in

OeA,1368 of 1987 that some of the promotees who started continuous

^ .
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officlation only after he entered service have been shouin senior

' to him and as such the seniority lift is unsustainable cannot be

. ^ accepted, , For ths, same, reason,. the coipplaint of the applicant in

,0.A.1450 of 1987 has also to be turned.down,, He is at Serial

Wo,2l25 in the.impugned^seniority list. Though he joined service

,, , , ^ ^if,.^3nking is only at .No,365 .of ths 1978 batch and

... „ as suQh he also has., necessarily .,t,o be junior to the 4th applicant
V • - - C' .V-. W j , •- k . -J .-;,U -• •— X.-/..-

k •

, , . , in Oo A,1121.of , 1987. . ,

. i. - . ..w4 • I-. T.he .applicants in ,Q.Ap,1359.-of 1987 .have raised another

.j • ground.for attacking the seniority list, ,As stated earlier, the

.fii^st three .appHcants inJ.that case belpng .t;0 Scheduled Caste

; .-r 'tP: •^^s .Sphertule.d T.ri|pe.» The ground urged

... .is that in,,the matter_of..fixation.of seniority, the relevant rules

. j, .... p,-°".t'?i.?'E'?.®S? -0.f;Schedi^le^^ and Scheduled

,,, ^ nrt .l^een\adh|8r^(i^ ^.In the .ai^^ication, they have

r'I'f the Government^ in

. supppr-t of the plea. The, answer of,respondents 1 and 2 is that
D5;i£.:u -jj.'. -C u. j?" jT r-.h•: '• •.? ;? y

% - there are np Gov/ernment orders giving benefit't,g'candidates belonging

, . . - to Scheduled Qaste and Scheduled Tribe in the matter of fixation

i :.. .°t ®®"^°v^y_ and that .the seniority of recruited employees

.... =• , , , . ^ belonging^to such categories.has to be determined in the same manner
• --Ii f '•• --r ,1 •, i-T: V u: :

vf.-r .r--,--- ,s. category,
I

^ - „ The first 0,'*lo referred t.o^by the .applicants is dated

. .. .. 22-4-1970, ^ It,deals only yith the maintenance of model
iJP, s •• . Si).* Vvj-i'-. . I •-••'i ••••-- r .Ttn.T :"\r r..-,. r. H ci<-

s, for Scheduled Caste

^ Scheduled jribe. The, next 0,M. .4ated 12-3^ deals only with

^ ...the principle of reservation ,in_cqnfirmat ion for candidates belonging

,.,to Schetjuled. Qaste,.and S.chedulpd Tribe, , It is significant to nott
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that in paragraph 4 of the said O.PI. it is stated that fresH

reservation at the time of confirmation is not required 'in cases

where the initial appointment ia made against substantive vacancies.

Of course in paragraph 5 of the 0.1*1, cases where appointment to a

grade is being made partly by direct recruitment and partly by

promotion are dealt with and it is provided that in such cases

as regards direct recruits reservation will be applicable to

confirmations There is nothing in the said 0,P1o relating to

the drawing up of the seniority list. The reliance placed on

the 0,f1, dated 25-3-1970 is also not helpful to the applicanV^ for,

it deals only with the carrying forward of reserved vacanciesi^In

^e OcPI, dated 20-4-1961, which is the fourth one that is referred tt

in the application^ and relied upon by counsel of the applicants

in 0,Acl359 of 1987, it is specifically provided that amongst tha

permanent officers of a grade, their seniority will follow the

ordsr of their confirmation. This is exactly what has bean

provided for in Sub-rule (6) of Rule 16 of the Rules. In the
- • . Ci, --t

last 0,P1e mentioned in the application," namely the one dat^ ^

12-9-1968 alsoj the.aforesaid principle has been reiteratede

It has been clearly laid down in Ool*!® dated 24-5-1974 issued

by the Ospaftment of Personnel and Administrative Reforms that the

roasters are intended to be an aid to determining the pa number of

vacancies to be reserved and are not meant to bausad for determining

the order of appointment or seniority® It is a recognised principle

that after ccnfirmation, the Scheduled C-aste/Scheduled Tribe Officers

shall rank senior to temporary officiating officers of the grade,

but amongst the permanent officers of the grade, their seniority

will only follow the order of their confirmation.
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As far as applicants in 0.A.1359 of 19B7 are

concerned, it is too late in the day to complain sbout the
-j '='r: • juo'; ysq it C-.S-.Tcei-S

order in which they have been confirmed - indeed no such
:.,jO CZXi.^ 3; • •J ;V'" b:,T:jC.DT6

grievance has bean projected in the application «= as It

'-J- •= •- •,:or "n 't 'i.-rsuivJij rua

has been done years back.

It follows that the ground of attack on the impugned

seniority list based on the alleged privileges as members of

the Scheduled Caste/Scheduled Tribe by the applicants in

0.A,1359 of 1987 has to be overruledo ^

c e

The result is that none of the grounds of attackSj

the direct recruits, namely the applicants in 0,A.Nos.ll21,
Otqet,- cou;.,ix.;!'u^e ;;h;° "x3-;c~ .n^.s jr casu

1359j 1368 and 1450 of 1987"can be sustained*

In 0.A.1195 of 1987, the applicant who is a promotee

and who is at Serial NOe2268 in the,impugned seniority list

has assailed the seniority list on the short ground that

the 3rd respondent therein who was immediately below him in

the select list for promotion to the grads of Assistant,

has been shown above at'Seria'l?^fi!o,;2206, The attack is'de^'did •-

of merit as it is not disputed that the 3rd respond3nfe\.

• ,v .

started continuous officiation in the grade on 29-12-1980

whereas the applicant commenced his service in the grade

only on 5-1-1981, In the judgment of this Tribunal in

0,A,41 of 1986, it was specifically held that even under

Rule 16(5) of the Rules which merely lays down that the

seniority must be counted from the date of appointment to

the grade must have reference to the date of the

officiating promotion of the promotes which has continued
>

uninterruptedly and that date must be taken as the date
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luhich he was appointed on the grade qf Assistant for the

purpose of Sub-rule (5) of Rgle 16. It was also pointed out

that determinaticn of seniority in this manner would not only

\

conform to the mandate of the Supreme Court ( in its order dated

>24-5-1985), but would also be just and equitable. In the

aforesaid judgment, a mandate,was given to Gouernment to niy^^

effect to the principle of taking into account the period of

continuous officiation in determining the seniority of

promotees (vide pages 290 and 291 of 1986 ATR Vol.2). Besides,

in its order dated 17-2-1987, the Supreme Court had also recognised

this principle that the seniority of the promotees has to be

determined on the basis of continuous officiation.

In the result,, all these applications ,are dismissed,

s.v.

(G.SREEDHARAN NAIR)*
Nember (3) -i.

fciffi-S'v.'i, V-r


