IN THE CENTRAL ADNINISTRATIVE TRIBUNAL @
PRINCIPAL BENCH, NEW DELHI,

Regni. o JOr A 1441/87 ‘ Date of decision 28/03/19% -,
Shri Azad Singh ' vesssPetitioner
Vs.

The Delhi Administxration

and Others e o v'esRespondents

For the Petitioner : sveos »3hri ReK. Dahiya,
Counsel

For the Respondents eoves3hri B.Re Parashar,
Counsel.

CORAM: ’ /

THE HMON'BLE MR, P.K. KARTHA, VIGE CHAIRMAYJ)

THE HON'BLE MR, D.X. CHAKRAVORTY, ADMINISTRATIVE IE MBER

1. . Whether Reporters of local papers may be allowed
to see the Judgment?
24 To be referred to the Reportefs or not?
JUDGVE NT

. Mot 0

(The judgment of the Bench delivered by Hon'ble
Mre. PeKs Kartha, Vice Chairman(J))

The applicant, who was working as a Constable.in

the Delhi Police and posted at the Foreign Regional

‘Registration: office,Palam Air Port New Delhi (FRRO)

filed this application under Section 19 of the Administrafiye ;
TribunalsrAct, 1985 praying that the impugned order dated
15.12.1986 whereby he was dismissed from service

(Annexure A=II) and tﬁe impugned order dated 14.9,1987

whereby the appeal filed by him was rejected  (Annexure A=~III)
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be quashed. He has also sought other reliefs including

reinstatement with full back wages, full pay and allowances

for the period of his sdspension and all other consequential

benefits;
24 The application was admitted on 23,10.1987,

| On . 22,12,87, énother Bench of this Tribunal passed
an inteiim order whereby the dispossession éf the applicant

from the Government accommodation allotted to him was stayed

.subject to the applicant paying the licence fee/market rent

as per the rules of the Estate Office. The said interim
order was continued by the subsequent orders passed by the
Tribunal,

F The applicant was appointed as a Constable in the

- Delhi Police with effect from 1592,1975, He was transfefred

- o the FRRO in March, 1979. He was placed under suspension

with effect from 21.6;1985-(Annéxuxe A-IV.) pending enquiry
into his misconduct. On 16,9.35, Shri Trilok'Singh Thapa,
Inqulry Offlcer/AFRRO Immigration served upon the applicant
a charge-sheet (Annexureév) together with the summary of
allggatlons, list of witnesses and list of documents,

According to the summary of allegations, it was alleged that

4 indian passengers namely S/Shri Sukhdev Singh, Surjit Singh,

Sarabjit Singh and Lakhwinder Singh had reached the Immlgratlon
Checkpost Palam.Amr-Port New Delhl on 20.5,35 for boarding
Kuwait Airways Flight No,KU=382 at about 6.30.A.M. All of them
apbeared af @ counter, which was being manned by Sub=Inspector,
Rajbir Singh of Shift'B'. Shri Sukhdev Singh told Sh. Rajbir

Singh, the Clearing Officer that they had collectively paid
M
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15,400/~ to an officer on his demand for their smooth

' clearance and also requested for early clearance to be

given to them. On an enquiry by Shri Rajbir Singh as to

‘whom and why they had paid-money while their travel

documents were quite in.order, Sukhdev Singh told that
the officer whd'hed earlier demanded and subsequently accepted
Bs.400/~ was wearing_pame'plate, "Azad Singh® and he had

gone some Where prior to their clearance‘

- 4 The appllcant did not plead guilty before

: Shrl Thapa the Enquiry Officer, After thorough examination

of the ev1dence adduced durlng the enqyiry, the Enqulry
Officer subm;tted his report dated 25§3.86 finding that the
charée dees>not_stand proved_beyond doubt.,

5, -'-‘ The Disciplinary Authority did not agree with the
findings of the Enquiry dfficer. He iésued a show cause

notlce dated 11,3, 86 calllng upon the applicant to show

‘cause as to why he should not ‘be- dlsmlssed from service for

his act 1nv01V1ng moral turpitude and also for treatlng the
suspensiaon perlod from 2l 5,85 till the date of dlsmlssal
as ot spent on duty. (Annexure A-I),

6, on 28.8.36, the applicant submitted his reply in

response to the show cause notlce.After con51der1ng the same,

the DlSClplinary Authorlty passed the impugned order dated
15,12,86 (vide Annexure A-2) dismissing the appiicant from the
foiee with immediate effect and directing that .his suspension
be notftxeajed as spent on’dety.

Te . The appiicant preferred an appeal on 8+1.87 to the
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'Additional Commissioner of Police (Operations) (Annexure

A=XI). The appeal was réjeétedf by“the impugned order
dated 14,9.1987 (Annexure‘A-III).
8. °  The applicant has, inter alia, alleged that the
findings of the bisciplinary Authority aré berverse,"
that the show cause nétice énd tﬁe order of dismissal are
in violation of Rule lé(;II), (1%), (X), (XI) and (Xil)
of the Delhi Police (Punishment & Appeal) Rules; 1980
(hereinafte?lreferred to 1980 rules), that there is no
finding on record in terms of Rule 16(IIL) of the ;980
Rules showing thét the alleged cqmplainént and his

not &, — '
companions‘werg[available to depose before the Enquiry
Officer, that the auegea complaint shows that the
sighatures of some persons have been obtaiﬁed on blank
paper on its‘égtreme left side gnd not under the alleged
'statement and it is also hot‘known as to'who has written

and Ov—

the alleged complaint,/that the applicant was not at all
concerned with the clearance of the passengers as tﬁe samé .
was being done‘by the Clearing Officer, i.e., the Sub-
Inspector on duty., The applicant has stated in Para,7
of the épplication that he has exhausted all the remedies

available to him under the relevant service rules,

9. The respondents has stated in their counter

~ affidavit that the applicant is not entitled to any relief

and that the punishment of dismissal is justified in the

facts and circumstances of the caseij
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1o, As to the question whether the applicant has

-exhauéted remedies aﬁailable to -him under the service
rules, the respondenfs have stated in their counter
affidavit that ®"revision petition lies to the C.P. Delhi,
vide f.P.R. No.16432." (vide pége 120 of the Paper Book)
11, We héve carefdlly gone through the records of

the case and have heard the learned counsel of both

parties, In this case, the Enquiry Officer has pointed
out in his report that"the P.W.s as well as the D.W.s
have said in their statements that they did not see the

applicant talking to any other passenger, checking any

passport, demanding and accepting any moﬁey from any
person, The Iﬁspector of his shift admitted of having
reéeived no complaint against him, It is a fact-thét the-
complaint was recorded by Inspector, Shri K.N. Passi, who ;
got the same signed from the 4 paséengers." According to

Rule 16,23 of‘the Punjab Police Rules, 1934, "such complaint

RN could be made a record of the departmental proceeding for
X ‘ the purpose of corroboration and contradiction but cannot be |
i :

admitted as a substantive piéce of evidence in the absence

_'of'cross-examination of the complainants whose evidence
could not be procured being at a far distance from the |
place of enquiry, The complainant had left Indig on the ‘
day:.of complaint, There are- instructions that such

complaints which make the record of the Departﬁental Enquiry

should be recorded by a Gazetted Officer and attested
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thereafter but in the instant case, the complaint has been
recorded by Inspector, Shri K.;N. Passi leaving a littievweight'
to believe the same of all the probabilities@ The mere fact
mentloned that the officer who demanded and accepted Rse 400/~
.in the name % . be
was wearing name plate/of'Azad Singht, cannot[belleved in
the absence of spec1f1c 1dent1ty because such name plates
were belng displayed by the members of the other staff like
custom, Palam Air-Port Polce and Air Line Staffi The betterg
course was to get the culprits identified there and then,
which was not done. Thus in the absence of cross=—examination
of the complainants,who were generally decoy witnesses end
;dentificafion of tﬁe defaulter, it creates a reasonable
doubt of demanding and aecepting'of %.400/— from the
complainants and the benefit of which goes to theadefaultef%"
(vide pages 25=26 of the Paper Book) -
124 ~ The complaint of the 4 passengers which is the basis
of the Departmental Edquiry adainst the applicant is at

Annexure A=7B at page 76 of the Paper Book, It is a statement

of Shri Sukhdev Singh,one of the 4 passengers,who cohcludes

‘ wit};the'following words ,QI have read and unserstood the

above statement and signed it." However, in the lefthand
margin not only ‘Sukhdev Singh, but his three other

-Qolleagues have also signed, The handwriting of the
statement cleerly indicates that it is not that of

Sukhdev Singhu The statement has beed/attested‘by Shri Passi,

Inspector immigration;*

13, The Enquiry Report has stated that "since the -

statement of the complainants written by Inspector Shri KiN;

Passi indicates as to be a statement in respect of one
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-complaint but after thé same had been counter signed

by others, it lost its value as a statement in an
-enquiry, where it should have been recor@ed

individually and independently and not jointly as per
laid down procedure,® (vide page 26 of the PaperlBook)
14, The Disciplinary Authority did not appiy - his
mind to the aforesaid findings of the Enquiry Officer
before disagreeing with the same. The Appellate
Authority also did ﬁot apply his mind to the aforesaid
findings of the Enéuiry Officer. One of the points
raised by the.applicant'in his appeal was that fhe oxrder
of dismissal relates to moral tu{pitude and the
Punishing Authority has iQnored the findings of the
Enquiry Officer, The applicant had also relied upon the
déqision of ‘the Punjab and Haryana High Court in Gurdev
vSingh Vses the State of Haryana & Others, 1976(2) SLR 442,
In that case, the petitioner had cqntended that he was
not liable to the prdposed penalty of dismissal in view
of fhe provisions of 16(2)(1l) of the Punjab Police Rules,

1938 which reads as follows:e

" - Dismissal shall be awarded only for
gravest act of misconduct or as:the cumulative
effect of continued misconduct pro=ving
incorrigibility and complete unfitness for
Police service.%In making such an award,

/had regard shall be/ to the length of service of

the offender-and his claim fo pensione®

15, - The Appellate Authority has observed that the
aforesaid judgment is not applicable in the case of the

applicant as he was not having "so much length of sexrvice

to consider his claim for Pension,” To our mind, this is
&—/ '
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mlséoncelved as pen5101ary benefits are adm1551ble to
temporary Government servants who havg put 'in 10 years
onServiceg? The applicant had put in 12 years of service
from 15,241975,

) .
16% The respondents have admitted that the applicant
has not exhausted.tﬁe remedies avgiiable to him under

the service rules and has ‘relied upon the provisions

of Bule 16.32 of the Punjab Police Rules, 1934, The
inter alia, &—

‘said rule providesyfhat "an officer whose appeal has

been féjected is prohibited from applyinglfor a fresh
scruﬁiny of the gvidencez\SUCh.offiger may, however,
apply,within/ mpnih_of'the date of- despatch of appell;té
aréers to hi@, to the authofity next abové the prescribed

Appeliate Authority for revision onfgrounds of material

"1rregular1ty in the pnoceedlngs or on productlon of fresh

evidence and may subm;t to the same authorlty a plea of
'mercy,“ ’

17 in the facts and circumstances of the case, we

are of the opinion that the applicant should be given an

opportunity to apply to the Commissioner of Police with a

revision petition bringing out all the points in his

defence and'praying for . » appropriate Teliefs. We,

therefore, order and direct as follows:=

(1) °  The applicanf shall prefer a revision petition

to the respondents(Commissioner of Police) within one

month of the communication of the copy of this judgment,

* Vlde-Government of India, Department of Personpmel & Administrative

Reforms Q.e dated 30th December, 1980 and 14th April, 1987,

G



N\

__‘9_ c . @

“(ii) The respondents shall consider the revision

~

petition on the merits and without taking the plea that

it was not preferred within the period stipulated in

'the rules, While dging so, the respondents shall also

duly consider the observations made hereinabovefs

(iii) The respondents.shall pass a speaking order on

the revision petition as early as possible, but not later

than 2 months from the date of receipt of the revision

/

petition by them,

(iv) In case the applicant is aggrieved by the order

—passed.on the revision petition, he will be at liberty

to file a fresh application, in accordance with law, if

".s0 advisedy

(v) The reSpdndents are directed not to dispossess

the applicant from the Government accommodation allotted

" to him till a decision on the révision petition is taken

and communiqated to‘him%' The apblicant shall be liable

_to~pay'the'licence-fee etc., as per the rules of the

1

Estate Office,

(vi) There will be no order as to costs.

(D.K. CHAKRAVORTY). - - (P.K. KARTHA
ADKNINISTRATIVE MEMBER VICE CHAIRMAN(J)

ro.



