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CENTRAL AGMINISTRATIVE TRIBUNAL
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Regn. No. 0A=1429/87. Dgecided on _16.39,1988.

Brij Raj Bahadur -,,.;.,.Applicant,
Vs,

Union of India & Yrs, esne--onespondents.

Present? Firs. Sarla Chapder,counsel for aspplicont,
FMp, N.5. Mghta, Cuunsel for respondents.
CROER

This order will dispose of the rsspondents
claim of privilesge made by the Sacretary, Yepartment of
Personnel & Training by filing en affidavit in this hghalf.
The Secretary has claimed privilege under Sactiens 123 and
124 of the Lvidence Act as also Article 74{2) of the
,on°+Ltutioh orp the grounds sgt forth in paragraph 3
of the affidavit.

2e Wg have given cur earnest consideration to the

‘eniire matter snd are of the considered yisuw that the

. &aofgf“ /e
publie intsrest involved in mazintenance of *haqno,lng

portion of the relevant file is far greatsr than the
public interest involved in rendering'a decisiocn in this
casg. Lt may be added that we have gone through the
entire record and would give the same due consideration
while deeiding the matiter. Interssts of the applicant
would not, therefore, suffer by non disclosure of the
noting pocrtion. The disclosdre would seriously hamper
candour and expression of the freedom of opinion by high

ries of the State in the disc“arge of their

Ll

dignits
public functions and would inhibit such functionarlss
from expreu81ng their views fearlessly and objsctively.
The claim for privilege im,respect of the noting portion

is, therefore, harchy upheld. As regards the corr

e
portion, the same has been dirscted To be disclosed.

// D ANAY R
g 2
B.%. S3pkhon ) &
Vice Chairman.

//J?l—///cffi




w5

iz

CENTRAL ADFMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHT,

Ragn. No. OA-1429/87. Uecided on _19-9-89

Brij Raj Bahadis ....,...ﬂpp;icant.

Vs,

Union of India & Drsy eeseesoR@SpONUANtS,.
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Fer the fpplicant see  Tirs. Sarla Chandsr, Advocate.

For the Respondents cee Me, N.S. WFchta, Advocats.

Shri B.3. Sekhon:

appointed to the Ssrvics on April 2, 1958 was to sugerannuate .

passing of the impugned order). ~The impugned order reads

This Application rases the question of validity
of Oféar dated 21st April/2nd fay, 1587 (Annéxura-1) whereby
the applicant, a member of Indian Administr ativa Service
(for short the éServica’) was retired prematursly, The
order was passed by the Precident in exercise of ihs
povers canferred by Ru7a 16{3) of the 11 India Servics
(UBdbh-cummPetlremenu B-nefltsz Rules, 1558 (For bravity
sake callsd -the 'Rulaes'), The applicant having bcen

‘.";.:

on February 28, 1588 (about 10 months subsequent to the

2y

as yndary -

"In axercise of ths powels confsrrad by sub rula (3)
of Rulas 16 of the All India Servics {(Uesth-cume-
Retiremant Bean;ts; fules, 1958, the President, in
consultation with the Govt, of Rajasthan harsby
requires Shri Brij Raj Hzhadur a memberx of ths ‘
Indian Administrative Service borms on the cadre of
Rajasthar and who has already attgined the age cof
50 years tc retire with immediate a?fmct, in public
interast from service.

- A chegque for a sum egquivalant to the apgrasgats
amednt of his pay and allowances for a pericd of throm
months calculated at the same rate at which he was
dfguing them 1mmod1atelv beFofa tha date of thi
ordzar is snclosed,

-
deece ¢ el
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The appiicant was appointed to the Sepnior Scales in
June, 1956, to selection grads on/Dacember 1968 and to
Supar time sc%%;tép 1672 and to Rs;'SOUG/- scale Ffom‘
August, 1979 ¢ / referring to four Memorials to the
presid.nt for fixing the special grade of Rs. 3500/~ and
rmjection thercof by the President in 1985, approaching
the Tribunal and moving the Hon 'ble Suprems Court, the
petitioner has averred that his action in moving the Hon 'ble
Courts has displeassd the Govi. who did not uént him to
fight in the Court for his dus claim and the Govt. was
annoyad??f :Srusu1t ha recaivaed the impugnad order.
N 2. The salisnt grounds on which the impugned order

@ ' has bsan assailed are that it is a hasty decision to retirs
him compulsorily without assigning any reason of public
intarest, but actually it has besn passed for esxtransous
reasons and is ar@itfary, illegal and- invalid. In the.
facts and circumstancas of the case,. it is an order of
puﬁishhant resulting in tho victimisation. Ruls 156(3)
of the Rules gives a lot of pouer to the Govt, for

arbitrariness and discriminatory action and retire a psrson

/ in ths garb of public intsrest. The Hon vla. Suprams Courtg
L ) .

s
AY

has, therefora, stressed to cut doun thas scopa of .
arbit?arinnss and discrimination by exolicitly laying doun
, in various rulings that public intarest must be specified
and reasons for public intarest must bé,givan bafore
pdassing such an order. The drdar is illegal as it casts
stigma on him and}gis service record adverss remarks wera
put in 1982-83 uhich is i;legal and was not communicated
to him until January, 1986.: He was sent for two training
programmes in the lzast tuwo years prior to his retirement

and no policy of public administration would justify

74
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training a senior officer for nothingy The Applicant
has aleo reliesd on ths dieta of the Supreme Court in |
Baldsy Raj Chadha vs. Union of India1 and in Union of
India vs, M.E.Reddy and anotherf adding that he had put in
35 years of service and crossed the Supertime scals and had
never been found inefficient, how just 9 months bafors he

has become a dead wood to the Governments

b

?i* .. As par the defencs set out in. the counter,

. the psrformnce of the Applicant had besn detsriorating

steadily, his approach uas becoming impracticable and

he was given light jobs in the last 10 years. But sven on such.

joba as Resident Commissioner, Govte of Rajasthan at New Dalhi

" or comissionex: of Propertiss, Rajastinn, he was not able to

pull his ueight, leading to his supersession by the junior
colleagueds Kis activitiaé had. unfortunate impact on the
Junior colleaguss, a detailed peport obtainaed from the

Stats Govarpment of Rajasthan, shomad the deterdoration

in his pgrformnce. He did not produce any Cartificate/
Piploma/Dagree on hils return from Study Leave, He did not
properly attdnd to the work, when he was appointad Commissioner
Departmental Inquiries, with the result the arrears kept piling
up as he kept raising sxtraneous ismes, Respondents have
also denisd the allegations about the mala fide, prajudice
against the Applicant and also refuted the allegations about
the impugned order baing illegal, arbitrary or basad on
prejudiged/extraneous considerations .oni that the same was

-nd

actwnted by any alleged prejudice link/with the conduct of

 the Applicant in sesking redreseal of his grievance including -

subnission of memorials to the Presidenty

1« AIR 1980 SC 70
2, AIR 1980 sSC 563,

Y
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& Wle have heard the lsarned counsel for the parties
and hyve also waded through the relsvant file No525013/2/85-11S 1I
including the noting portions theresofs

¢ = Ue my, ia the first instance, deal with what my be
termed as peripherial i;ssuaa.' The first of such issuss relatas
to the assertion of the Applicant that the impugned order

casts a stigma on him. - A plain perusal of the impugned

order belies the aforesaid assertion. | Boslides, it is nouw

" well ssttled by an unbroken catena of authoritiss that a: sinple

order of compulsory retirement is not stigmaticy

Si‘ The pext such issus relatss to the pcinf that the
impugnsed order does not disclose any reason as to how it was

in public interest to rstire the Applicant under Ruls 16(3)

of the Rules, Suffice it to state in respoct of thié point that
tha reason has Eean given in the impugned order and ths
mterial on the basis of vhich the compstent authority has
reached ths conclusion that it is in public interest to rétire
the Applicant from esrvice need not find a placé in the
~ orders Such material shouldLibmever,bZhera in the rslevant
notingsy lest there should be mis-use or abuse of the provisions

. in questiony

7ol One of the main pointe submitted by the learned
counsel for the Applicant uas that the impugned order

uas made only 9 months before the Applicant attained ﬂméags
of supstannuation(to bs preciss, the period is about 10 months)
and that it is not a proper or parmissibis exsreiss of the
powsrs vested in the President under Rule 16(3) of tha Rulssl |
. To appreciate the a forssaid subséieaion, we my reproduée the

afores,id sub-rulsy It readsg
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" The Central Government. my, in consultation with

- the State Government concerned and after giwing
a member of the Service at least three month's.
previous notice in uriting, (or threer mnths;:: pay and
allowances in lieu of such notlce) require that member
to retire in public interest from service on tha date
on which such member completes thirty years of
qualifying service or attains fifty years of age or on
any date thersafter to be epscified in the notice.®

Elaborating ths point,.tha lsarned counssl gubmittéd that
as the review had already been earried out in thé casa of
the Applicant, after he had attained 50 years of ages the
compatent authdritf :ﬁou:!.d not ahd should not ha\}e | rétiz:ed
the Applicant subsequent thersto’! So far as the question |

3

of competence gf the Central Government to retire a Mamber

of the Servics after he~has completed 30 years of qualifying
service or has attained 50 years of ags subsequent to the
revisw carried out on his attaining the age of 50 years is

concerned, the same would admit of 1ittle doubt « The
eXpressiﬁn or on any date thersafter" used in the above
extracted sub=ruls sﬁows.beybnd any doubt'whatsoeqer that

it is within the competence of the Central Govepnment/President

to retire a Member of the Service even subsequent to the

review carried out on his attaining the age of 50 years or
1
on any date prior to the date of his superannuation provided .
that the‘othe r provisions laid down in this sub~rule stand
satisfied, This aspect ssems to be beyond the pale of
controversy. It may,however, be incidentally added that
] initiated '

the move to retire the Applicant was/as early as 16th January,1986
when the Chief Minister of Rajasthan wrote to the Deputy

minister to Govte of India, Dspartment of Personnel & Traininge

submitted - _ b
It was also ¥HEEX by the learned counsel in the alternative that

the review aftér carrying out the review at the age of 50 years

or completicon of 30 years of qualifying 'service is to be dons



only after'the ssme is justifiéd by any exceptional reason
such as the subséquent work or con&uct or. the state of physical
health which méy ;:nsakn; jeuxair:r'Zl'.asi:l bryett;r%n%urid. lcifgasrf; t;ecjs;;ai-]?egze.
According to the laarnedfcounsel, such is not the cass here.

e are,h“oma',\‘:e;n-, satisfied that it was a cass which is fully

covered by para 2(i) of the guidelines dated 4th February,1978.

8o Before grappling with the next pdint,ghiﬁh, so.to say,

x

is the central point in this case, we may pause here to
point out that as per ths dictum of the Supreme Court in

*union of India v. ﬂ.E.Reddy' (AIR 1980 SC 563), which was
AY .
alsp a case of compulsory retzrement under Rule 16(3) -
an

of the Rules, the Government has/absolute power to retire

a ﬂember af the Service undsr the afbresaid sub-rule prav;ded
the order is passed in public intersst and the same is naither
mala Pide nor based on extranssus consideratinns. Keeping in

visw the aforesaid legal position and bearing in mind the need

' te ensuré that such an order is not passed by misusing or sbusing the

-leide - :
Wﬁﬁﬁi 1 /. Pvers conferred on the competent authority under

Rule 16(3) of tha Rules, we aTe examining the matter further.

9 During the dourae:uf arguments, the learned

counsel for the Applicant was at pains to stress that this

is a case where the State Government and the authorities concerned
got annoyed and prejudiced against the Applicant in view of hls
making complaints and submitting Memorialsto the Fresident P

for rgdressal of his service grievance and that the ACR

wuritten by Shri N.M.K.waii, Qho had superéeded himafor that.rea80n¢
could not be expected to be objective énd should not be ‘taken

into accounts The learned counsel for the respondents countered
by submitting that thie Service being a premier and top service

in the country, it ié expected that the Membare of the Service
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should discharge their duties efficiently, devotedly aﬁd that
there is adequate materisl to establish that the Applicant‘haq
outlived his utility and was, éo to say, a dead wood, which
required to be weeded éut. So far as the allegations against
Shri Wali aré'concerned, it is pertinent to notice that the
Applicant has himself §tated in para 2 of his representgtian
dated September 4,1985 addressed to the Chief Secretary,

Govt. of Rajasthan a&. umders

" These senior appointments covered both the

judiciary and civil side and, Uall was one of the
persons on whom, as I have stated in my.memcrial to .
the President of India communalists cast their favour.
I have stated in the memorizl the facts given by

Shri Jagan Nath Pahadia himself. I will repeat what
is stated in the memorial that Wali himself had no
hand in the banefit'received by him, and he tried his
best to be of assistance to those Qho<had been unfairly
dealt with. This is credit to him as a person."ﬂftsr
sseing how much he is doﬂng.fof the weak and d;un
trodden in Delhi as Lt';.Gouer-nor? I am an admirer

of his in.so far as his attitudes are concerned
tomaids fellow humans. I repeat that there is neo
allegat ion of any kind (moral or otherwise)-against
Shﬁi~wali. I will say the same in the Supreme Court

or to the passing winds, as circumstances may requirel

106 - ‘ Tﬁa above sxtracted portion in the Applicant?s letter

s -
would shou that Shri Wali was not prejudiced against the

Applicant and bore him mo ill will. Further more, the
remarks in the ACR made by Shri Wali had also been accepted

by the Chief Minister,Rajasthan.for the period 1981-82,



The allegations about the authorities getting irked/pre judiced
goainet the Applicant about fighting his case in the ‘

Court or submitﬁing>mémoria15to'the President have-been controverted
We find it somewhat difficult to countenance the submission

that such highly placed authorities as the Chief Minister/ .
Ministers in the Central Government including the Prime

Minister could be swayed by such coﬁsideraﬁiona.

11 Turning to the question of public interest, we
may say at the very outset that the gquestion as to whether
or not it is in public interest to prematurely retire a
public servant , ie for the competent authority to consider
and determine, It is stating the obvious that such a
question has to be consi&ered and determined on the basis

of the relevant records which in this csse is the Service

record and other relevant records relating te the performance

of the officer concerneds As rightly contended by the

learned counsel for the respondents, it is not within the province
/

'of the Court/Tribunal to sit in judgment over the determination

of the competent authority and to substitute the determination
of ﬁha competent authority by its ewn findings. This takes

us to the question as to whether there was in existence any
' ' ’ of

material which aj;i_-l%;ti;f}iﬁ?-d_ﬁrgire_mgn.taéthe Applicant in public

interest. Such material is to be considered only for the

period subsequent to the review carried out after the

Applicant had attained the age of 50 years. In the ACR

'pertaining to 1981-82, the Reporting Officer Shri MeM.Ke.Wall

had certified the integrity of'the Applicant and aft8r stating

that he has a sharp mind, stazted that he is getting increasingly

" eccentric és time goes by. The following other observations

were also madeg

“one has a great deal of sympathy foT him en
account of his good heartedness, but it is always
‘a problem to find jobs for him in which he may

/' ‘cast the least embarassmente"
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As already stated, this was accepted by Shri Shiv Cﬁaran Mathur,
Chief Minister, Rajasthane In the ACR pertaining to the
period April 1962 to March 1983, the integrity of the Applicant
was certifisd and the following remarks were mades
"This job was temporarily created - mainly, in fact,
to accommodate-him. Nothing much was expscted of him
and he proved true to expectations., Here is the sad

case of an officer, who though basically very intelligent, has
" become crankier and crankier.with time." . )

The Applicant remained on priuelééed lsave during the period
ii February 22,1983/to May 30,1983 and was on study leave for
| a period of t&o years theréafter and no ACRs were written for
the aforesaid period of two years, After a perusal of the
relevant notingéortionS, we find that the mgtter had been
considered by the competent authority thorouéhly as well as
objectively, so much so that the information-én.the following

paints was also called for from the State Governments

o (i) A factval report on his work and performance as
: Commissioner for remnval of public grievances
Frpm 29,7¢75 to 1612479 .

- (ii)- A factual report on his work and performance as

® Resident Commissioner, New Delhi from 8¢12.79 to
: 24,2482,
\
(iii) A factual report on his work and performance as

Controller, Rajasthan Government Property Hgrs.,

90 /L
199471 | | |
, iv) A Pactual report about what the officer did during

' the perind of study leaye from Nay'83 to May 198S5.

v) A factual report on his work and performance as
Commissioner, Departmental Enquiri8s from 5.6.85
and upto dats.

vi) A factual report on any other acts of omission
and commission of the officer since 1881, . - -
As has bsen brought out in the written statement, the State Govte.

furnished the following information on the aforesaid pointss-



1.
¢ |
2,4
o
/»q 4415
3e

- =G

Shri Brij Raj Bahgdur worked as Commissioner for
Removal of Public Grievances for the period from 29.7.75 to
1012479 Fiom the record it appears that during the '
entire part of this period he worked well, He was found
to be very considerate towards aggrieved persons, weaker
sections of the society and tried to'give them relief

as best as he could.A His performance during that period
was reported to be-goode However, he started developing
tensions during ghe later part of this period and this
stafted‘getting reflected in the output. . During this
period he started shooting off letters to Secretaries

to Govte. of Indiz and esven sent a letter to Prime

Minister when he was asked to desist.

Since he was separated €rom his family and was living

alone, it was thought proper to post him to Delbi.

The idea was that this might bring him soms relisf but
that did not prove to be beneficial to the State Govte

His performance as Resident Commissioner was only to act
as an agency for paséing of the corréspondence from

State Govte to Govte of India and from Govt. of India to
State Govt. There was complaint ta the effect he was
using - the facilities provided to him for his personal
ends, but since no specific facts were mentioned the matter
could not be enquired into. The fact that his performance
was not quite satisfactery could be appreciatad from

the assessment in the ACR of Shri Brij Raj Bahadur for the
year 1981=82 wherein it has been specificaily'stated that
it was a problem to find poats for him, in which he may

cause the least embgrassmente

On account of none~too=happy performance shri

Brij Raj Bahadur was posted as Controller, Rajasthan
Govt. Property, Hqrs. Delhi., The post was created
primarily to accomfodate him at Delhis, He could,houever,
not gét any Rajasthan State p;oparty vacated nor could

settlements be arrived at. Ouring this period the

" behaviaur of the Officer was very quainte This has

very clearly been reflected in the ACR which has been

adversely reported upone
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4e¢  During the p—gripd from May,1983 to May,1985 he was
on study leave. It is mot known whethsr he was a regular
student during this period or was studying as a
private student, The outcome of the studieé is also
not known sinea Shri B.R.Bahadur has neiﬁher praduced
any degree/diploma/certificate to the effect that he had
completed his studies successfully, nor has furniéhed

any document in token of his having done so.

5, - The work and performance as Commissionery Departmental
Enquirieis from 506085 to 2141486 can very well be seen
from the papers enclosed with C.M's D.0,letter No.
Fe10(3)Apptts(A.1)69 dated January 18,1986. Instead
of giving his findings on the issus: and charges to
be decided'upoh, he has in most cases digressed and
ralsed issues ngt very relevant to the enquiry. A note
appended alongwith the pending enquiry cases(enclosed
with the aforesaid D.0. lstter from €.M.) clearly indicates
that the cases kept on piling up and the number of
pending cases wsnt on increasing. The Presenting
Dfficers were not heard and cases were adjourned. A

- total mess.was created. It was on this account that
Shri Bahadur was relieved from thes post of Commissioner,
Departmental Enquiries on 21.1.86 and since then hé:is
awaiting.

: partion of 2
The information furnished by State Govt. regarding point No. 1 @nd /

above would not seem to be materials There was, however, good

deal of matsrial in regard to the other points on the basis

of mhi&h the competent authority were amply jusitfied in coming

to the conclusion that the Applicant had outlived his utility

and that it was in public interasst to retire him prematurely.

We may say so, if wé may that the public servants are expscted to
&

perform their duties efficisntly, devotedly and the Membsrs

of tﬁe Premier Service such as IAS are expected to perform

their duties efficiently, devotedly and with a sense of dedications

It may be incidentally mentioned that the Chief Minister acting
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as the Reviewing Authority, who had accepted the remarks
of the Reporting Officer in the ACR.1981682, was different fram
the Chief Minister who had set the ball rolling vide his D.0.
dated 16th January,1986. This fact too has.an importance all
its own, On the faets and circumstancqs of the insﬁant casg,

" we have no doubt whatsoever that there was ample justification,

T ~

relevant material in existence for making the impugned ordet
and that the order is not tainted with any malice in fact or law.
Nor the impugned order zélabled to be based on any preJudice and/or
extraneous considerations or material, U may alse add that

the consultations with the State Govt. as enjoined by Rule 16(3)

‘i V in this case have been effactive and meanzngful.

12, In the premfaes, we find little merit in the Application.
Consequently, the same is hersby dismissed « 1In the circumstances,

we make no order as to copstse.

(D.K.Chakravo y) (B.S.Sekh;:fizgli;;;/"/ -

H/‘Wﬁ - /Q/a/yc.',é?f

. "RKY



