
CENTRAL AljnlNIi3TR.\TI\/E TRIbUNAL
. PRINCIPAL BESMCH

N£U 7iELHI

Misc, Aoplxcatlpn in

Regn. No. OA-1429/87.5 Decided on J_B.9.igB9.'

Brij Raj Bahadur •,,.....Applicant*

^3.

Union oF India & ^rs, Respondents,
Present I Hrs, Sarla Chander,counsel for applic-;nt,

Mr* N.S^.Hehta, counsel far respondents,
ORDER

This order will dispose of the respondents'

clsim of priuilsge made by; the Secretary, t-^epartment of

Personnel & Training by filing an affidavit in this behalf.

The Secretary has claimed privilege under Sections 123 and

124 of the Evidence Act as also Article 74(2) of the

Constitution on the grounds set forth in paragraph 3

of the affidavit.

2^ >^0 have given our earnest consideration to the

entire matter and arc of the considered vieu that^ the

public interest involved, in maintenance of the^no^ing
portion of the relevant file is far greater than the

public interest involved in rendering a dBcisicn in this

case. It may be added that ue have gone through the

entire rocord and uould give the same due consideration

uhile deciding the matter* Interests of the applicant

would notj therefore, suffer by non disclosure of the

noting portion. The disclosure uould seriously hamper

candour and expression of the fr'eedom of opinion by high

dignitaries of the i^tate in the discharge of their

public functions and would inhibit.such functionaries

from expressing their vieus fearlessly and otajactivsly.

The claim for privilege in,respect of the noting portion

iSj therefore,, hereby upheld, ''̂ s regards the correspond'aic

portionj the same has bsen directed to be disclosad»

AnnpijncGd,'

( u ,K Chakra(7crty ) ( b ,S , Sekhdn ')
Administrative Member ^ice Lhairrnan«'
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CENTRAL ADPIINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEy UELHI.

Ragn. No. OA-I429/67.

Brij Raj Bahadur

Vs.
•s

Union of India & Dps,

For tht Applicant

for th® Respondents

Uecidisd on 19-9-89

Ap-pl leant.

.Rasp oncisnts.

''"'rs. 2aria Chander, Aduocate,.

rir* Ti-S . f'lc-hta. Advocate,'

3hri 3.3. Sekhons

This Application ra&DS the question of validity

of Ordsr dated'21st April/Znd Hay, 1987 (Ann0xur«»l) uheraby

the applicant, a mombsr of Indian Administrativa Servics

(for short ths ''Servics ') uas rstirod prsmaturely. The
ord©r uas passed by the PrEsidant in exercise of ths

pouers conferrBd by Ruls 15(3) of ths All India Ssrvics

(uaath-cum-RetiremEnt Benefits) Rulas, 1958 (for brevity
sake callcd 'th® "Rules'). The? applicant having boen - '

appointed i^o the ^^sS'uics on April 2j 1958 uas to superannuate

on February 28j 1988 (about 10 months subsequent to the

.passing of- ohs impugned order). The impugned order- rsads ^

as undar i-

"In exesrciso of the pouers confsrrsd by sub rula (s)
of Ruls 15 of the All India Seruics (ueath-cum-
Ratiremant Behofits) Rules, 1958, the PrGsidsnt,' in
consultation uith the Gout, of Rajasthan h®r®by
rsquirc.s Shri Brij Raj Hahadur a mombcr of, ths
Indian Administratiue Service borna on tha cadrs of
Rajasthan and uho has already attained the age of
5Q ysars to rstira with immsdiat® sffoct, in public
intsrsst from serVics*

H'chaquB for a sum equivalsnt to ths_ aggrsgat#
apcunt of his pay and allowances for a period of throe
months calculated at ths same rat* at which he uas
dr.^3uing thsm immsdiatBly before tha dat* of this
ordar is anclosed."

» « « ♦ «
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Th« applicant was appointad to th® Senior Scale in

3uno, 1955, to salaction grad» on December 1958 and to

Super time scale in 1972 ana to Rs. 3000/- scale from
After

August, 1979 «' : /referring to four MemoriaJs.to the

President for fixing the special grade of Rs. 3500/- atrid

Tftjection thergof by the President in 1985, approaching

the Tribunal and rnov/ing the Hon'ble Supreme Court^. the

- petiticner has ausrred that his action in moving the Hon *bla

Courts has* displsasgd the Goi/to who did not want him to

fight in tho Court for his due claim and the Gout, uas
and as

annoyad./, a rgsult ha reqaiuod the impugned order.

2. The salient grounds on uhich tha impugned order

% has b«3an assailed are that it is a hasty decision to rstire

him compulsorily without assigning any reason of public

intarast, but actually it has been passed for axtranoous

reasons and is arbitrary, illegal and invalid. In tho

facts and circumstances of tho case,,it is an order of

punishmant resulting in tho victimisation. Rule 16(3)

of the Rulas gives a lot of pouer to tha Govt« for

arbitrariness and discriminatory action and retire a parson

in tha garb of public intsrsst. The Hon'bla, Suprama Court

has, thersfors, stressad to cut doun tha scopo of

arbitrariness and discrimination by explicitly laying doun

in various rulings that public intarast must be spocifiad

and resasons for public intarsst must ba givsn bofor©

passing such an order. Tho order is illegal as it casts
in

stigma on him ,and/his service record advursa remarks uora

put in 1982-83 which is illegal and uas not communicated

to him until January, 1985. H® uas sont for tuo training

programmos in tho last tuo years prior to his retirement

and no policy of public administration uould justify

• >••3/
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tiaining a senior officer for nothing^' The Applicant

has also relied an the dicta of the Suprsao Court i4i

1
&tld8V Baj Chadha vs. Union of India and in (Inion of

2
India vs. ^.E^Reddy and anothert adding that he had put in

35 year® of service and crossed the Sapertiraa seals and had

nether been found inefficient» ho^ just B months bsfors ha

l»s become a dead tfood to the Govsmnentl^

/

As par ths defencs set out in the countert

tha performance of tha Applicant had been deteriorating

stsadilyt hie approach bias bscosiing ioipsactiQable and

ha tiias given light Jobs in tha last 10 years. B^t even on sud),

H jobs as Residsnt Cofmiissionery Govi. of %jasti)an at fiSsu Delhi

or CoB«)issionsr of Propertiasy Rajas^n, h@ was not abls to

poll his ueightf leading to his supersassion by tha junior

Golloagueefl activities baci imforturtate on

junior collsagu&dy a detailed report obUN^inad ftom the

Sf^ta Gouernoent of Rajasthan^ should ths datsrioration

in his perfortnanoe* Ha did not produce a^ Cartificate/

Diplor^Oagraa on his ratum f£on Study Leave* Ha did not

QCj fl^ properly att^d to tiie «iork» uhen he nos appointed Conraiasioner

Dapartmantal Inquiries^ biith tha rawlt the arrears kept piling

up as he kept raising extraneous isajas* Respondents have

also denied f^a allegations about ths isila fide, prejudice

against tha Applicant and also refuted the allegations about

the impignsd order baing illegal^ acbitrary or t&sad on

prejudieec^extxaneous eonsidsrations ..gm iO^at tha saoia ties
—®d

actmted by any alleged prejudice link/titith the conduct of

1^)8 Applicant in seeking radrss^l of his grievamss includiog

8ii&mi£sion of isaimirials to President*'

1. illR 1980 SC 70
2, AIR 1980 SC 563.

IH



0, fate have the l@amed coi;Bi38l fo? the parties

and l^jwe also b&ded Wirough the relevant file Ntfi25013/^86-4IS II

including the noting portions theraofi

ii/a rn^t in the first instance, deal tiiith vihat my tas

termed as peri^iherial is^es. The first of such issues rentes

to the assertion of i^e Applicant that the impugned order

casts a stigm on him. A p3ain peru^l of t^e i^ugned

order belies the aforesaid assertion* Besides^ it is nod

well settled ty an unbroken catena of authorities that a: simpls

order of corapulsory retireitent is not stign^tiei

The next 8tH:h issue reJates to the point that tiie

impugned order does not disclose any reason as to hou it t«ts

in public intsBBst to retire the Applicant under Rule 16(3)

of the Rules* Suffice it to state in rsepect of tois point that

reason has been given in the igipugned order and the

arterial on the tesis of bihich the eo^etent authority has

pj / reached the conclusian that it is Sn public interest to retire

the Applicant fsora service need not find a place in the
be

- order* Such mterial should^tnevery ^ere in tdie relevant

notingsy lest there should be mis-^jse or abuse of tiie provisions

in question^'

One of the main paints eubKiitted by l^e learned

couneel for the Applicant uas ^at the impugned order

(sets made only 9 sanies before the Applicant attained the age

of superannuation(to be precise, the period is about 10 months)

and that it is not a proper or permissible exercise of the

pouers vested in the President under Rule 16(3) of the Ruls3«i

To appreciate the a fcresaid subeissiont ue oay reproduce the

afore%id sub-rulsv It readat
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" The Central Government, iny, in consultation uith
the Stats Govemosnt cpncsrned and aftor gi^Ving

a member of the Service at Isast three montl^fe

previous notice in yritingf (or threermonths^^pay and
allouances in lieu of such notice) require that (nesaber

to retire in public interest from service on the c^ta

on uhic^ such msfflbes coi^letes thirty years of

qualifying service or attains fifty years of age or on

an/ date thereafter to be specified in the notice*^

Elaborating point# the learned counsel subeaitted t^t

as the review (^d alr^dy been carried out in the case of

the Applitant, after he had attained 50 years of age>

coropatsnt authority could not and should not have retired

tlie ;\pplics.nt subaequsnt therstcfii So far as ti^Q cpastion'

of competence of the Central Government to retire a l*)amber

of the Service after he has completed 30 years of qualifying

service or has attained 50 years of age subsequent to the
/

review carried out on his attaining the age of 50 years is

concerned, the same Mould admit of little doubt • The

expression "or on any date thereafter" used in the above

eKtracted sub-rule shouis beyond any doubt whatsoever that

it is within the competence of the Central Govennment/President

to retire a. Plember of the Service even subsequent to the

reviey carried out on his attaining tha age of 50 years or
1

on any date prior to the date of his superannuation provided

that the othe r provisions laid down in this sub-rule stand

satisfied. This aspect seams to be beyond the Pale of

controversy. It may,however, be incidentally added that
initiated

the move to rBt4;re the Applicant was/as early as 16th January,1556

when the Chief ninister of Rajasthan wrote to the Deputy

Cllnister to Govt, of India, Department of Personnel &Training.
submitted ^ ,j. \i 4.v, 4.

It Was also by the learned counsel in the alternative that

thb review after carrying out the review at the age of 50 years

or completion of 30 years of qualifying service is to be dona
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only after the same is justified by any exceptional reason

such as the subsequent work or conduct or, the state of physical

as enjoinrad by the Quidelinas dated 4-2-1978.
health which may make early retirement clearly desir-able^

According to the learned' counsel, such is not the case here*

liJe are»h~o^ti,Oer., satisfied that it u;as a Case uhich is fully

covered by para 2(i) of the guidelines dated 4th February,1978,

8* Before grappling with the next point,which> so to say,

is the central fwint in this case, we may pause here to

point out that as per the dictum of the Supreme Court in

•Union of India v. P1,E.Reddy* (HIB. 1980 SC 563), which u/as
\

also a Case of compulsory retirement under Rule 16(3)
an '

of the Rules, the Gowernraent has/absolute power to retire

a Weraber df the Service under the aforesaid sub-rule provid«J

the order is passed in public interest and the same is neither

mala fide nor based on extraneou® considerations. Keeping in

uieid the aforesaid legal position and bearing in mind the need

to ensure that such an order is not passed by misi^ing or abusing the
, ^•l. juido - •

i^®®9^!_^w,f^ers conferred on the competent authority under

Rule 16(3) of the R^ules, ue are examining the matter further,

9, During the course of arguments, the learned

counsel for the Applicant was at pains to stress that this

is a case where the State Gowernment and the authorities concerned

got annoyed and prejudiced against the Applicant in view of his

making complaints and submitting Wemorialsto the President i;-

for redressgl of his service grievance and that the ACR

written by Shri M.M.K.Wali, who had superseded him^for that reason,

cxjuld not be expected to be objective and should not be taken

into account. The learned counsel for the respondents countered

by submitting that this aeivlra bsing a premier and top service

in the country, it le expected that the Member, of the Service



If^

-7-

should discharge their duties efficiently, devotedly and that

there is adequate material to establish that the Applicant had

outlived his utility and uas, so to say, a dead wood, which

required to be weeded out. So far as the allegations against

Shri tilali are concerned, it is pertinent to notice that the

Applicant has himself stated in para 2 of his representation

dated September 4,1985 addressed to the Chief Secretary,

Gout, of Rajasthan as cigdars

10.'

•* These senior appointments covered both the

judiciary and civil side and, ttfall uas one of the

persons on ujixjm, as I have stated in my memorial to

the President of India communalists cast their favour#

I have stated in the memorial the facts given by

Shri Jagan Math Pahadia himself* I will repeat uihat

is stated in the memorial that Uali himself had no

hand in the benefit received by him, and he tried his

best to be of assistance to those uiho had been unfairly

dealt uiith* This is credit to him as a person. After

seeing how much he is dofing for the weak and down

trodden in Delhi as Lt.Governor, I am an admirer

of hia in so far as his attitudes are concerned

towards fellow humans. I repeat that there is no

allegation of any kind (moral or otherwise) against

Shri Wall. I will say the same in the Supreme Court

or to the passing winds, as circumstances may require?

The above extracted portion in the Applicant's letter

Would show that Shri Idali was not prejudiced against the

Applicant and bore him no ill will. Further more, the

remarks in the ACR made by Shri klali had also been accepted

by the Chief !«llni8ter,RajaSthan for the period 1981-82.
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The allegations about the authorities getting irked/prejudiced

ggainst the Appilicant about fighting his case in the

Court or submitting meniorialBto the President have been oontroverted

Ue find it somewhat difficult to countenance the submission

that such highly placed authorities as the Chief Minister/

Ministers in the Central Gowernraent Including the Prime

Plinister could be stayed by such considerations.

11, Turning to the question of public interest, ae

may say at the very outset that the question as to whether

or not it is in public interest to prefBaturely retire a

public servant , is for the competent authority to consider

and detecmine# It is stating the obvious that such a

question has to be considered and deterrained on the basis

of the relevant records- which in this Case is the Service

record and other relevant records relating to the performance

of the officer (Kjncerned, As rightly contended by the

learned counsel for the respondents, it is not within the province
/

of the Court/Tribunal to sit in judgment over the determination

of the competent authority and to substitute the determination

of the competent authority by its own findings. This takes

us to the Question as to whether there was in existence any
• of

material which ;justified eretirtsjnEnt ^^ Applicant in public
S" •

interest. Such material is to be considered only for the

period subsequent to the review carried out after the

Applicant had attained the age of 50 years. In the ACR

pertaining to 1981-82, the Reporting Officer Shri PI,PI.K,li/all

had certified the integrity of the Applicant and aftir stating

that he has a sharp mind, stated that he is getting increasingly

eccentric as time goes by. The following other observations

were also made 8

"One has a great deal of sympathy for him on
account of his good heartedness, but it is always
a problem to find jobs for him in which he may
cast the least embarassment#"
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As already stated, this was accepted by Shri Shiv Charan Plathur,

Chief Minister, Rajasthan. In the ACR pertaining to the

period April 1962 to March 1983, the integrity of the Applicant

was certified and the following remarks were madej

"This job was temporarily created - mainly, in fact,

to accommodate him. Nothing much uias expected of him

and he proved true to expectations. Here is the sad

case of an officer, who though basically very intelligent, has

become crankier and crankier uith time." ^ ,

The Applicant remained on priueleged leave during the period

February 22,1983 to Play 30,1983 and was on study leave for

a period of two years thereafter and no ACRs uiere written for

the aforesaid period of two years. After a perusal of the

relevant notingj^ortions, we find that the matter had been

considered by the Dampetent authority thoroughly as well as

objectively, so much so that the infdrmationponJthe following

points was also called for from the State Governments

(i) A factual report on his work and performance as
Commissioner for removal of public grievances
from 2g,7,75 to 1,12.79,

(ii)' K factual report on his work and performance as
Resident Commissioner, Nsu Delhi from 6«12.79 to
24.2.82.

\

(iii) A factual report on his work and performance as
Controller, RajaSthan Government Property Hqrs.,

iv) A factual report about what the officer did during
the period of study leage from Play 83 to Play 1985»

v) A factual report on his work and performance as
Commissioner, Departmental Enquirigs from 5.6.85
and upto date.

vl) A factual report on any other acts of omission
and commission of the officer since 1981.

As has been brought out in the written statement, the State Govt.

furnished the following information on the aforesaid points
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1« Shri Brij Raj Bahadur worked as Commissioner for

Removal of Public Grievances for the period from 2?«7.75 to

1»12«79« From the record it appears that during the

entire part of this period he idorked uell* He was found

( to be very considerate towards aggrieved persons, weaker

sections of the society and tried to give them relief

as best as he could. His performance during that period

was reported to be good* Howeverj he started developing

tensions during ^he later part of this period and this

started getting reflected in the output# During this

period he started shooting off letters to Secretaries

to Govt. of India and even sent a letter to Prime

Minister when he was asked to desist#

* •
2m Since he was separated Crom his family and was living

alone, it was thought proper to post him to Delhi,
The idea was that this might bring him some relief but

that did not prove to be beneficial to the State Govt.

His performance as Resident Commissioner was only to
as-an agency for passing of the correspondence from
State Gowt» to Govt» of India and from Govt. of India to

State Govt. There was Qjmplaint to the effect he was

using the facilities provided to him for his personal
ends, but since no specific facts were mentioned the matter
could not be enquired into. The fact that his performance

uias not quite satisfactory could be appreciatad from
the assessment in the flCR of Shri 3rij Raj Bahadur for the
year 1981-82 wherein it has been specifically stated that
it was a problem to find posts for him, in which he may
cause the least embarassment#

3, On account of none-too-happy performance Shri
Srij Raj Bahadur was posted as Controller, Rajasthan
•^ovt. Property, Hqrs. Delhi. The post was created
primarily to accomifiodate him at Delhi, He could,however,
not get any Rajasthan State property vacated nor could
settlements be arrived at. During this period the

behaviour of the Officer was very quaint. This has

very clearly been reflected in the ACR which has been
adversely reported upon*
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4. During tha p^ariod from May,1903 to May,1985 he was

on study leave* It is not known uhethsr he was a regular

student during this period or was studying as a

private student* The outcoms of the studies is also

not known since Shri B.R.Bahadur has neither produced

any degree/diploma/certificate to tha effect that he had

completed his studies successfully, nor has furnished

any document in token of his having done so«

5, The work and performance as Commissioner^ Departmental

Enquirieis from 5.6,85 to 21,1,86 can very well be seen

from the papers enclosed with C,!*l*s 0,0.latter Nb*

F,1D(3)Apptts(A.1)69 dated January 18,1986, Instead

^ of giving his findings on the issuer and charges to
be decided upon, he has in most cases digressed and

raised issues not very relevant to the enquiry. A note

appended alonguiith the pending enquiry cases (enclosed

with the aforesaid D,0, letter from clearly indicates

that the cases kept on piling up and the number of

pending cases went on increasing. The Presenting

Officers were not heard and cases uiere adjourned. A

total mess, was created. It 6jas on this account tfiat

Shri Bahadur was relieved from the post of Commissioner,

Departmental Enquiries on 21,1.86 and since then hei?is

awaiting,

^ ^ pirtion of 2
j \ y The information furnished by State Govt, regarding point;. No, 1 -Sffd ^

above would not seem to be material. There was, however, good

deal of matsrial in regard to the other points on the basis

of which the competent authority were amply jusitfied in coming

to the conclusion that the Applicant had outlived his utility

and that it was in public interest to retire him prematurely.

We may say so, if we may that tha public servants are expacted to

perform their duties efficiently, devotedly and the Members

of the Premier Service such as IAS are expected to perform

their duties efficiently, devotedly and with a sense of dedication#

It may be incidentally mentioned that the Chief Minister acting
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as the Reviewing Authority, who had accepted the remarks

of the Reporting Officer in the ACR 1981-82, UaS different from

the Chief Plinister who had set the ball rolling vide his D.O,

dated 16th January,1986, This fact too has an importance all

its own. On the facts and circumstances of the instant casg,

we have no daubt whatsoever that there uas ample justification,

relevant material in existence for making the impugned ordefc

and that the order is not tainted with any malice in fact or law,
can be

Nor the impugned order said to be based on any prejudice' and/or

extraneous considerations or material, Ufe may also add that

the consultations with the State Govt, as enjoined by Rule 15(3)

in this Case have been effective<,9ind meaningful*

12, In the prerapes, we find little merit in the Application,

Consequently, the same is hereby dismissed , In the circumstances,

we make no order as to costs.

(D ,K .ChaRravoHy ) (B ,S ,SBkhon )
. / AM VC,

^3


