
't '
ri

'fi

IN THE CENTRAL AtS.'JNISTRATIVE TRIBUNAL
PRIICIFAL BEtCH, hEW DELHI.

Regn.Nos. OA 1376/87
1101/87. Oft 1513/87. CA 6lQ/fl7. nft 1030/87.

I'viiss Usha Kumari Anand

Vs. .

Union of India

Shiri Mahesh Kumar Singh & Others
Vs.

Union of India

•Shri Sandeep Kumar Sharma a Another
Vs..

union of India

Shri Yogesh Kumar 8. Others

Vs. • -

union of India

Shri Sudhaicar Singh 8, Another
Vs.

union of India

Smt. Poonam Khanna

. Vs.. • ^ ... • • •
.union of India ' ,

Shri Davinder Kumar

Vs.

Union of India

Kuir.ari Saroj 8. Another

Vs.

Union of India ' , ^

Shri Sushil Kumar Srivastava & Others
Vs. ,

Union of India

Shri Tripurari Jha

VS. .

Jnion of India

.Mj.ss Indu Bali 8. Others

Vs.

Union of India

Vidya Rani 8. Another

Vs. .

Union of India

-?•V.^iApplic ant

. -.'.yiBespondents

'...»>Applicants

:.».'.Hespondents

.. .'.Applicants

"i.. .Respondents

V-.!i'',Applicants,

..V'.Respondents

...^Applicants

:.Vi[ifaespondents

.W..VPlicant

,....Respondents

. ..fiApplicant

.•.'iRespondents

•'i'..'.i'^pplicants

'....Respondents

'i.. .Applicants

..".'.Respondents

..•'..Applicant

;...Respondents

. .-. .Applicants

....Respondents

'i.. .Applicant

...Respondents

cont. page 2/-
re



i; =

3- li
V

^ :

li

li

-A j

Raja Ram Gupta

"Tjniyn-of-iridia";^ •

Shri Nawal Kishore : •

,Vs ..

union of India , , cI.a •

Shri Vino d .Kumar' ,ShariM; , .

• r.' •' . .
Union, of India • - - r v.. -.

Shri Abhai,Kum.ar Sinha £. Others

VS-.

union of India v; „ - . -

•Shri Gajender Sharraa ;j..

• . . Vsv . \ ^

Union of India •

" Shri Suresh iKumai

• V Vs. • " ' . •
union of. India, rii.i ..f, ;

Smt'. Tajender Kaur^^ -
' ' Vs. ' , :V •

Union of India „ . , -

•'.For the Applicants in air the"
above mentioned cases . v.

For the Respondents in .all
the a^ve mentio.ned cases ••

ReorfiNO'^OA 1747/88 .v .t

Shri Nator pal

.^Union 5!f . India 8. Oths .rs ^

.'por-tMe Aijplicant • -

For the "Respcindeiits • '

.r;:. • RegnoNo-O'̂ 1325/87.:

; , Shri .B. Thangavelu S. Others

' •• • ' " uriiofi of India • ~ "

Foir'tfe Applricanis^ ^

For the Respondents

•- - Si ^

'..Applicant

'. .Respondents

.-.Applicant

.'.Respondents

'.'Applicant
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V.Applicants

ri'^iResjjdhdents
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f;';Respondents
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.?,"4Shri iAainee',*
Counsel

'i'^Shri Jagjit Singh,
Counsel

. .Applicant

'..Respondents

V.Shri V.P. Sharma;,
Counsel

...None
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..Shri O.N. Mooiri,
Counsel

i '
i

,r

I

*

\



. Vv'

5

I

' „ • i • ,. ...

i i

a' :

.

•• -•-'V ' •

' • "• •

'•-C''

-3-

.• .:::n

.;•• ..1^
I. ,,

.-A lR-^^/S7. Ok 1341/B7. CA ldll/S7. OA 1478/87,
CA 1411/87. CA 1615/87 and 0^ 1740/87.

Shri Dhirendra Garg - . ..

•VS.

Union of India

Shri Ravindra Sirigh" 8^ Others -
;,vs. ; -

Union of India v ...

Shri Shivaji Misrai& Others,
ys\ ".

Union of India

Shri Anil Vyas i" :-
Vs. •

union of India

Shri Vipin Behari 8. .Others,.
.Vs.

Union of India 8. Others

Smt. lAadhu Kukreja-- -• ^ •....\i

^ Vs. •
' Union of India

Shri Rajesh Sharma 6. Others

Union of India

• For the'Appiicants^.inVthe above
mentioned seven cases' ' •-

For the .Respondents, in the, .ab^^
mentioned seven cases

THe^ON'BLE MRi P.K. KAniHA-, VICE CHAIRMAN(J)
THE HON'.BLE'MR.'̂ 'D'.K. CHAKRAVOFO?^^;'AmiNISTEATIVE f/ELffiER
1,. 'Whether Reportars. of; Ipcal papers may be allowed to

see the Judgment?

2. To be referred to the Reporters or not?^

(The judgment of the Bench delivered by Hon'ble
i.-ri- P^iKi- Kartha.,. Vi.ce Chairtaan(J)

The applicants in these applications filed under
Section 19 of the-Administrative,Tribunals Act, 1985 have ,

\vorked as l.iobile- Booking Clerks in the Railways for various

periods prior to 17.11.1986. They have challenged

their disengagement' from service and have sought

* Res-pondents in aviJ^5/87 contend that the applicants
Booking Agents.
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. .Shri B'iS-i Mainee;
Counsel

• • ;c-

• • i-;

'.'.J.tos. Shashi Kirari,
Counsel
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reinstatement and ro'gularisation and other reliefs. As

the issues arising in these applications are similar, it

is convenient to dispose them, of by a'common judgment.

2. At the outsetj a brief refeiehce may be made to

the judgments delivered by the Calcutta Bench of this

Tribunal in Sair.ir Kumar Mukherjee &Others Vs. General

Manager, Eastern Railvvay 6. Others on 25.3.36, AIR 1986(2)

•^T' 7 and by the Principal Bench inj/.iss Ne^era Uehta S. Others
/Vs. union of India, is.'OtHers 'on 13.iOS;i989,'A.T'̂ il, 19891 '

"C^raap. ' In the aforesaid decisions, the Tribunal had .

cohsidersd similar issues.,

3'.~ : In Samir Kumar"Kukherjee's case, the applicants

were engaged as VDiuhteers to assist the railway ticket

checking staff f.oi. a short period and then their empid^nt;
..was extended from time to time. No .appointment letters were
'issued, ,but muster-roil was inaintained for recording their

-attendance and. they were paid at a fixed rate of Hs.8/- per

-day.,-.Though they were caUed volunteers in the relevant

ordeiS/fof .the Railway Board, they were also locally known

•. as Special;.T.C.s and .T.T.E,^ Helpers. They worked

...continuously for a period of more than a year and their

services were sought to be dispensed with. The Calcutta.
- the

••• .Bench...of the IriiDunal held. thatZimpugned order dated

• . 16th.December, 1,985 of..the Divisional Railway Iv.anager,

•Asansol, be;set aside/quashed and the applicants be treated
as teraporary employees. Once they are treated as
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temporary remployeas, their service conditions will be

governed by the relevant' rules of the Railways. The

following extract from para 12 of the juogment is

relevant:.-

^ After carefully considering, the arguments. -
of either side, we conclude that the applicants

. - ; ar6 Railway employees. What they received as
: payment is nothing but wages. They were pai
. at a fixed rate of Rs.8/-_per day, regularly fpr

more than a. year and. it is far-feLched _
such payment honorarium or out of pocket allowance.

. . .. . . The.manner in which they functioned and the way
' they were paid make it obvious that they were not

volunteers; They are casual employees and by
•_ ' ^ J rrv\ +V»ar> .•1 Rn nsvs "tl

have been done by means of an order at Annexure-C
vjithout notice or without giving any reason is
clearly.violative of the Principles of natural
justice and Articles 14 and 21 of the Constitution

• . of India."
, • \ • • • . , • ' • ,{

i

4^ ' In l.iiss Neera Mehta's case, the applicants were j

appoiiited as'i'iobile Booking Clerks in the Northern Railway

ort various dates between 1981 and 1985 on a purely

temporary basis against payment on hourly basis. They had

rendered service for periods ranging between li to 5 years.

Their ser\'ices were sought to be terminated vide telegram

issued on 15.12.86'. This was challenged before.the Tribunal.

The case of the applicants was that they were entitled for

regularisation of'their services and absorption against

regular vacancies in terihi^.,pf the circular issued by the

Kinistry of Railways on 2lst April, 1982, which envisages

that "those volunteer/mObile Booking Clerks who have been

* The SLP filed by the Union of the judgment
of the Tribunal was dismissed by order dated 4.5.1987.

Ot--—.

V,
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engaged on the various•railways on certain rates of

honorariurr. per hour^ per day, may be considered by

youfor absorption agaihst'regular vacancies provided

that they have'the lainimum qualifications required for

direct recruits and have put" in a' minimum of 3 years'

service as volunte=r/l.'.obile Booking Clerks."

5^ The' aforesaid circular further laid do'wn that

"the screening for their absorption should be done by a

committee'of officers including the.Chairman or a-ftember

of the Railway service commission concerned."

' The applicants'also contende'd that they were

industrial workers and as such entitled to regularisation

under Section 25F of the Industrial Disputes Act. Another

contention raised'by themnvas that^they were casual labourers

and" as such entitled'for regularisation of their services

•after completing 4'months' service (vide para 2511 of the

Indian Railway Establishment

• made to the Railway Board's circula^^wherein it was decided

by the Railway Board that the casual labour other than those
employed on projects should be treated as 'temporary' after

the expiry of'4 months continuous employment.

•7. The case of the'respondents was that in August 1973,

the Railway Board, on" the recommendations of the Railway

Convention Committee, had introduced a -scheme for

•; requisitioning the services of volunteers fror. amongst the

"student sons/da'ughters and dependents of railway employees
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. as Mobile Booking Clerks to work outside their college • .

hours on payment of some honorarium during peak season or

short rush periods.. The object of the scheir.e was that such ^

,ah .arrangement wuld not only help the low paid railway

employees to .supplement their^ income but also generate among

.the. students an urge to ^L^nd a helping hand to the Railway
Administration in eradicating ticketless travels In this

^scheme,.'sanction or availability of posts was not relevant

and it was,: based on .considerations of economy to,help clearing

•..the rush during the pe#k hours while at the same, time

,. providing. p.art-time employment to wards of railway employees.

. The .scheme was discontinued on .14th August, 198%^ However,

on the matter;being .taken up by the National Federation of

;. .Indian :Railwaymen,.,a decision was taken and communicated, by

...' the. Railway .Board vide,their circular dated 2i'".4.1982 for

reg'ularisation .,and absorption of these Mobile Booking Clerks

. against- regular vacancies', . On a further representation, it

-' --was decided by the Railway ^oard; vide their circular dated

.• 20.4;.85- that the .voluntary/mobile booking clerks .who were j-
engaged as such prior,to 14.8.81 and who had since" completed j

3 yesrs' sexvice ir.ay a.lso b© cons^derGd for regular

absorption against re.9.ular vacancies on the same terms and .

. conditions as stipulated'in circular dated 21.4,62, except

that to be; eligible for screening, a candidate should.be

. within the prescribed age liirdt after, taking into account

the total period of his, engagement as Volunta^/i.'obileq respondents' v;as that since the original schen.e
Booking Gleiii The contention of ,the/of the Railway Board

-

\\
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•'} had been discontinued on 14.8.81, only those applicants

who were employed prior to 14,8.81, the cut-off date,

, could.at the most seek regularisation in terms of the

circulars dated 21.4.82 and 20.4.85.

.8. In fact, the. scheme, was; not discontinued on

14.8.8L. The .circular dated 21.4,82 refers to the

Railway Board's wireless message dated il.9»8i, in which

the General '/.anagers of the Zonal Railway were advised that

the engagement of the volunteer booking clerks may be

continued on the existing terms till further advice. In

view of this, the various Brailway Administrations continued

to engage such persons. This is clear from the Railway

Board's circular dated 17.11.86, which inter alia reads

:as follov^s;-

" As Railway Administration are aware, the
Board had advised all the Railvvay to discontinue
the practice of engaging the voluntary mobile
booking clerks on honorarium basis for clearing
summer, rush,, or for'.other similar purpose in the
booking and reservation office. However, it has
come to the notice of the Board that this practice
is'still' continuing in some of the fiailway
Administations. The Board consider that it is not

i desirable to continue, such arrangements. Accordingly,^
whereverrsuch arrangements have been made, they should
be discontinued forthwith, complying with any

' formalities required or legal requirements.

9. ' The practice of engaging volunteer/jslobile Booking

Clerks was finally discontinued only from 17,11.86 when

alternative measures for coping with rush of work v;as

suggested-in the circular dated .17.11.86.

j_0 In the above facutal background, the Tribunal

cont. page 9/-
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held in'Miss'^eera Iviehta's'case that'fixation of 14.8,81

as the cut'-of'f date for re'guiarisation was arbitrary and

discriminatory, •The Tribunal observed as follows:-

" While the applicants might have no legal'
right-as such in .terms,,of their employnient for
regularisation of absorption against regular
vacancies, we- see, no, reason why they should be
denied this benefit if others similarly placed
who Were engaged prior to 14,3.61 have been
absorbed subject to -fulfilmen't; of the requisite
.qualifications and length of service," -

11,' The Tribunal allowed the application and quashed

the instruction conveyed in the communication dated

15,12,86 regarding the discharge of Mobile Booking Clerks,

in so far as it related to the applicants'. The Tribunal

further directed that all the applicants who were engaged

on or before 17-,11,86 shall be regularised and absorbed

egainft regular posts after they have completed 3 years of

.seiVice.from-the.date of their'initial engagement subject

•:,to'-their fulfilling all-'other.conditions in regard to

• qua^fications etc,, as contairifed. in circulars dated

;;2ii4.S2 and- 20,4,85.* -^ ;

12.; .The Principal Bench of the Tribunal followed its

-decision in I/.iss Neeia-Mehta" s case in GajarajUlu and Others

Vs. Union of India and Others decided oh lOth November, 1987

(OA 8l0/87)f. .

* SLP filed- by the Union of India in the Supreme Court was
-dismissed vide order da.ted 18.3.SB with some observations^

@ SLP filed by the Union of India in the Supreme Court was.
dismissed vide order dated 10.5.68.

\
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• 13. .The learned counsel of the applicant relied upon .

the judgmenWof the Tribunal in Miss Nee'fa Wehta's case and

in Samir Kumar Mukherjee's case and submitted,that these

/applications may be disposed of-in the light.of the said

' judgments. •

I,. I4i Shri jag jit Singh, theiearned, counsel for th^ _ .

;-.v Vresporidents • stated "'.that the question whether the action

' , of the: respondents in teiminating'the services-of Sh'-

Mobile Booking Clerk: , with effect from 1.3.1982 was legal

and justified was referred by the Central Government to

the industrial Tribunal in iS. Nov36/85 (Net^ Singh Vsv

' the General Manager,. Northern Railway 8. Others)'. The _.

• ,r iurther question ref erred to iJie/Industrial Tribunal-was •

. as to what relief the vrorknien was entitled to. in that. :

case, Shri Netrapal .Singh was 'appointed to the post of '.

Mobile Booking Clerk on 24^11.78 and he-wbrked in that post

• tipto 28.2.82. .His services were terminated on l'i3.82f;- by a

verbal order. He v/as given no notice nor.paid any

retrenchment compensation. The rule, of first come last go

'. was also violated and he sought reinstatement with

continuity of'service and full back wages. The management

in its written statement 'subniitted that the case of the

claimant v;as not covered by the provisions of Section 25F

, . of the industrial Disputes Act.' •

15. . The industrial Tribunal vide its order dated

29.9.66'catne to the conclusion tha-t the claimant had put

in more than 240 d-i- of work and, therefore, the management
, - • - ''Vu-— • -

,.-^1
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ought to have complied with the provisions of Section 25F,
the.termination of his service though necessitated

by the discontinuance of the scheme under which he was

appointed, amounted to retrenchment. However, the insnageiient

did not serve the requisite one tr.onths| notice nor make

payment in lieu of such notice nor did it pay any

retrenchment compensation equivalent to 15 days' average pay |

for every completed year of continuous service or any part

theieof in excess of si* months. Therefore, the Industrial

Tribunal found that the action of the management could not

be held to be legal. The Industrial Tribunal, however, noted

that as the very scheme of employment of wards of railway

employees as Mobile Booking Clerks had been discontinued, there|

was no case, for reinstatement of the workman. In the

, circumstances, it was held that claimant was entitled to

compensation for his retrenchment-i^nd a sum of Es^2,000/- was

awarded. The Industrial Tribunal also noted that recruitment

to the regular post of Booking Clerk is through the Railway

Service Commission and such recruitment will have to stand

the test of Article 16 of the Constitution.

16. • Shri Jagjit Singh, the learned counsel of the

respondents brought to ouE^notice that the SLP filed by the

claimant in the Supreme Court was dismissed. He submitted

that the decision of the Industrial Tribunal dated 29.9.1986

should be borne in mind while deciding the applications

before us.

17. We have carefully gone through the records of these

cases and have heard the learned counsel of bo Jr. [-.'-i-ciis. In

our opinion, the decisions of this Tribunal'in oainir Kumar
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Mukherjee's case "and Miss Neera J^ehta' s case are entitled

t to greater weight than the order of the Industrial Tribunal

in Netrapal Singh's. case. The Industrial Tribunal has .not

.1 .considered _ail.the issues involved affecting a large number

• of Mobile, Booking Clerks whose services were dispensed with ]

. : by .the, responderrt;s in,view, of the discontinuance of the schanei

i. .The question'.whether -the volunteers .who had continuously woiked

; r for a .period of,more .than a-y^ar are .entitled to be'treated as

Vitempoi^ry.! employees .was considered- by the Tribunal in Samif

^ -Kumar. Mukherjeels, case, in the context of the constitutional

guarantees,enshrined im Articles 14 and 21. of the Constitution.

The question YJhether Ivtobile Booking.Clerks were entitled to

•: .the.protection ,p.f paTa!.25il of the Indian Railway EstablisHo^

• .Manual, :relatin3 to the .resularisation, of casual laboulitifi-.^fter

. ,: ;they ha^e,:complete4 :£'pur, monthsL.m relevance of

. 14.8.81- which,;was .adopted by .the respondents as the cut-off

' . 'date for fue .purpose, of determining eligibility to regularise

. : uvolunteer/l/Pbile...BOO,k^g,Clerks ^nd t^e implications of the ,'

" ..discontinuance pf-the scheme tjy,,the Railvvay Board on 1T;.11;86,
. have, been,.exhaustively considered .by. the Tribunal in Miss

Neera Mehta's- case,-in the light of .the decision of the

• Supieme Court in Ind.erpal yadav Vs. U.O.I'., 1935(2) SLR 248.

. The Industrial Tribunal had _no oc.qssion to consider these

, aspects 4n its order, dated 29,9.1986. •

, 18. . .^..Shri Jsgjilt.,Singh further contended that sons of

. the applicstions are not maintainable on the- ground that

. .. they-.a-ie barred by. lirai.tation in view of the provisions of

••• -Se.ctions'-2(D-and-21 of the.Administrative Tribunals Act, 1985V
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In our opinion,-there is sufficient cause for condoning the'

delay in these cases> •The-Tribunal delivered its, judgment in

mW Neera Mehts' s 6 These applications were

filed within one year froBi that respondents, on,

their ovm, oughf .tb ha'W taken steps-to reinstate all the

kobiie Booking Clerksj who were similarly situated vd.thout

'^forcing them to incive the Tribunal- to. seek similar reliefs

as.in Nfeei^ "wehta's case (vide. Amrit Lai Berry VSV Collector .

of Central-Excisei .1975(4) SCC ,714; A.Kv Khanna Vs. Union of

India, ATR 1988(2) 518). '

19.' Wrs'?. Shashi-^Kixan appearing-for the respondents in,.

' some of the applications contended that the applicants are not-1

viorkman and they are not erititied protection of

'• Section -of ;th^ Industrial- Disputes Act. The stand taken .

by hVr contradicts-the'stand pfShri. Jog jit Singh, who has

placed .fjiiiance on-the-order of the; Industrial Tribunal dated t.

' 29.9.86 mentioned above. i -

20. 'The other conteh'tions .raised by jMrs. Shashi Kiran are

that there are rto vacancies in the. post of Jitobile Booking ,

• tierks in which the applicants could be accommodated and that

in any event, the creation and abolition of posts are to be

left to the Government to'decide. -In this context, she placed

reliance on some'rulings of Supreme Court* These rulings are
of the ^

not applicable to the facts and circumstances^cases before uS'.

(1) T. Venkata Reddy Vs. State of A.F., 1985(3) SCC 193; K.
Rajendran Vs-. State of T.N., 1982(2) SCO 273; Dr. N.Co
Shingal Vs. Union of India, 1980(3) SCC 29; Ved Gupta Vs.
Apsara Theatres, 1982(4) SCC 323o

CX'i^
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21, SHr-i V.P. Sharnia, Counsel appearing for the

applicant in OA-1747/68relief upon the decision in

Pliss Neera Mohta's case. The respondents did not enter

appearance in this case er file their counter-affidavit
•despite several, .opportunities given te them,

22. • Shri D.N. Doolri, appearing for the respondents-

' in 0A_1325/B7, contended that this Tribunal has no

jurisdiction as the- applicants at no stage had been

taken into Bmplayment of the Railuays. They uere engaged

as booking'agents oh commission basis and their contract
uas of -pscuhiary nature-and uas net in the nature of
service of employment. The .applicants were ongaged on

a purely commission-basis-of'Rupee one per 100 tickets
sold. Accordirig to him, the decisions of the Tribunal

in Neera nehta's case and Gajapajulu's case are not
applicable-to'the facts and circumstances of the appli
cation before us as' the applicants in those tuo cases

tiers engaged on" an henorar-ium .basis per hour per day.
Further, the system of their, engagement uas discontinued
from 11.4.1984. .The respondents .have also raised the
plea iof non-exhaustion of retiiBdies available under the
Service Lau, and the plea of Ear of limitation.

^ 23. • ' As against the abov/e, the learned counsel of the
• applicant dreK our attention te some correspondence in

uhich the-applibahts- have been referred to as "Mobile
Booking Clerks" and to a call letter dated 3.11.1980
addressed to one of the applicants (vide. A-1, A_5, A-IO,
ft-13, A-14, A-15 ahd;/A^16 to the application). He also
submi-tterf that the purpose of appointing the applicants

the functions to be performed by them uere identical,
' though the.designatiqn and the mode of payment uas

liifferent. Ue are inclined to agree uith this vieu.
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;.24,- In ,the facts and circuuistances of the case, uie

also do not sse- any merit in the pleas raised by the

rssponderits rsgariding nDn-exhaustion of remedies and

'limitation,-

General analysis of the.apolications;

. 25. •In:the,majority of cases, termination of services

uas uffa-ctsd by. werbal, orders. . The period of duty put

in by :the applicants range.s from le.ss th =n one month in

• •some; cases, to, a. little. over. .4 yaars in some others. In

• the. ma.jor-ity -of cases,.,the applicants h.ave uorked for

- more than -120 days, continu.pusly. In some others, they

have-uorked for 1.-20 ,d%', s if, the broken periods of service

: are also- taken, -into 0 ccount. For the purpose of computing

the requisite years of-.service for ,regular isatioh and

^absorption under the scheme, .the broken periods of

•aervice are to be taken, into account. This is clear from

•the Railway Board'S;letter datedi4th Oune, 1983 in uhich

• -is stated that-the.persons uho have been engaged to

' clear summer rush;,etc, , . 'Imay. be considered for absorption

• •'agffin'st the -appropriate-.-vacancies provided that they have

'.the minimum- cualif4.Gation required, for direct recruits

' and .have.:put in a minimum .of. 3 years of service (including

• broken., period s)The Raiiuay Board's letter dated

---•'1.7,11.T98 6-has-.been impugned in all cas^s. . The reliefs

'•-cla imed', include reinsta tement ,and consequential benefits,

-'conferment of temporary. status in cases uhsre the person

has uorked .for more than 120 days and regularisation and

•absorption after, 3. years -of continuous service and after

i':the employees .are screened by theRailuay Service Commi-

'' ssion • in ; accordance uith - the scheme.

Special fe.atures of some cases

26, -' During the hearing of these oases, our att-i'ntion

I
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was drawjri to th4 special fBatures of some applications

which dessfue ^parsta trsatment (DA_4B8/B7, 0fl-555/e7,

DA-1376/87, 0A_472/87 and 0A-398/87)i

Zii • In; QA-4B6/87f• the applicant uas appointed as

nObils Booking Clerk in Northern Railways u.e.T, 17t,3,19a5

vldB'oraet dated 15o3i1985. She had put in continuous

seruice W more than 500 daysi ' She uas in the family uay

ahdt' therefore,' she' submitted an application for 2 months'

maternity leave oa 16,9,1986. She delivered a female

chiitJ on 8.io;i9B6. On^^ 17.11,1986, uhen she went, to the

office of the respiohcjehts to join" duty, she uas not

alioued' to cio so on'tHe ground that another lady had

been posted'in her place. She uas relieved from her

' duties 18.11,1985. The vBrsion of the respondents
is'thaf she'diii h6t ;apply'f or-maternity leave, that she,

on her oun, leffarici discontinued from 17.9.1986 as Mobile

abokingi^cierk and that when she reported for duty on
1'8.11.1986,' she oiV not ailau^ to 'join,

"28. In our dpinioh, the tarmination of services of an

ad hoc Vemale" BmpIoyBe^who is'pregnant and has reached the i
stage of confinement;is unjust and =resuits in discfiminationv
on the'ground of se)^ tihich is violative of Articles U,15
and 16 bf the Constitution (vide Ratan Lai i Others Vs,
State pf Haryana and Others^ 1985 (3) SLR 541 and

Smti Sarita Ahuja Vs. State ofHaryana and Others, 1988 ;

(3) SL3 175). • In vieu of this, the termination of

services of the applicant uas- bad in lau and is liable

to be quashed, '

29. In DA-555/B7, the applicant uas appointed as
Hobile'sooking Clerk on 18.5.1984 in Northern Railuays.

Hb has put in 800 days'of uork in various spells. His
CLh,--—
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servlcss uere tBrminatesI on 22a8«1966. The v/ersion of

the respondents is-that he uas inuolwed in some vigilance

case and uas accordingly disengaged on 22,8.1906. He uasj

houBvsr, ordered.to be reinstated vide letter dated

3.10.19B6.. Thereafter, it uas found that there was no

vacancy and, therefore, he could not be re-angaged.

30. . The applicant, has, produced evidence to indicate

.that after his reinstatement ,uas ordered, a number of

his juniors uere appointed and that even after the

vacancies uere available^. he ..uas not engaged because of

.the.iropugned instructions of the Railway BoarJ dated

17.11.19B6(vidB letter.dated 17.B.19B7 of the Chief

Personnel Officer of,the Northern Railways addressed

to Senior Divisional Personnel Officer and his letter

dated 2%9.1987 addressed to ths Divisional Railway

Manager,• Northern Railways, Annexures Z and Z-1 to the

rejoinder, af.f.idavit, ,p.ages 78 and 79 of the paper-book).

31. -In view of the above,, we are of the opinion that

the. impugned^ order, of termination dated 22.8.1906 is bad

in law-and is- liable, to be quashed.

. .3i2. - . .In .0A.1376/B7,, ^the applicant was appointed as

. Mobile.Booking Clark on 9.4.1985. She uorked upto

7.7.1985.,.She.was.again appointsd on 26.10.1985 and

worked upto li5.5.1986. , Again, she was appointed on

14.5.1 986 gnd worked ,upto 31.7.1'986. She has completed

more than 120.days'tcontinuous sarvice. The version of

the rsspondents is that she yas again offered engagement

on loth November, 1986 but,she refused to join as she was

studying in seme college,

3-3. As against the above, the applicant has contended

that after she was disengaged on 31.7,1906, she made

•
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enquiries which reuealsd that there uas no prospect

of her rs-engageraBnt prior to the suramer rush of 1987,

in order to improve her education, she joined a college

and paid exorbitant fees. When the offer of rs-engagemant

uas receiued, she,met the bf.f.icsf- Z concerned and

explained the position to him. She uas advised to

continue her studies because the fresh offer uas only

for a short period. She uas also assured that she uill

be re-engaged during summer rush of 1987 and ti'll'thQn,

she could pursue her studies.

34, The undisputed fact is that she uas disengaged

prior to the passing of the impugned order by the Railway,

Board on 17,11,1 986. ,

35, , In pA_47^67,, both the applicants were appointed

a's Mobile Booking Clerks in' February, 1985 and they were

removed from service uie.f, 27,11,198'6. The contention

of the respondent^ is that only' one uareJ or child of

Raiiuay employee should be engaged as Hobile Booking

Clerk and that they were dropped arid their elder sisters

uere kept. The contention of the applicants is that

there was no such decision that only one uard/child of

Railuay...employees should be erigaged as Mobile Booking

Clerks, Had there been any such decision, the applicants

uould not have been appointed,"' After having appointed

them, the respondents could not have terminated their

services uithout giving notice to them as they had

already put in more than 1^ years of service. Ue see

force in this contentioni

36, In 0A_3 98/B7, the applicant, uas appointed as

mobile Booking Clerk on 11,3.1981 and he uorked conti

nuously in that post upto 4.11,,1985. His services uere

....•IB..:



_ 16 -

terminated on the ground that he uas not son/daughter

of serving Railway BmployBB, The applicant uas nepheu

of a serving Railway employee. The applicant has relied

upon the Railuay Board's order dated 20,3.1973 which

provides that "dependents" of the Railway employees

are also eligible for such appointments, fliss Neera

nehta whose case has been decided by the Tribunal, uas

not the child of any Railway employee but she was a

dependent of a Railway employee, A large number of

Booking Clerks who are still in service, are not children

of the Railway employees but their relatives and others.

There is force in the contention of the applicant in

this regard.

-37.

Hehta's, case and Sainir Kumar Nukherjee's case, ue hold

that the length of the period of service put in by the

applicant in itself is not relevant. Admittedly, all

these applicants had been engaged as Mobile Booking

Clerks before 17. M.I 986. In the interest of justice,

all of them deserve to be reinstated in service

irrespective of the period of service put in by them.
COn t in u oCi s

Those who have put in-service of more than 120 days,

would; be entitled to temporary

status, with all the attendant benefits. All persons

should be considered for regularisation and permanent

absorption in accordance with the provisions of the

scheme. In the facts and circumstances of these cases,

ue do not., however, consider it appropriate to direct

the respondents to pay back wages to the applicants on

their reinstatement in service. The period of service

Conelusions :

Tollouing the decisionjof the Tribunal in Neera

n/^
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already put in by them before their 'services uere

terminated, uould, no doubt, count for completion of

3 years period of service which is one of the conditions

for regularisation and absorption. In vieui of the above

conclusion reached by us, it is not necessary to consider

the other submissions made by the learned counsel of the

applicant regarding the status of the applicants as

uorkmen under the industrial Disputes Act, 1947 and the

applicability of Section 25-F of the said Act to then,

30, In the light of the above, the applications are

disposed of uith the fpllouing orders and direotions:-

..(i) The respondents are directed to reinstate

the applicants to the post of (Mobile Booking

, , Clerk in OA Nos.1376/87, 1101/87, 1513/87,

619/87, 1030/87, 488/87, 193/87, 603/87,

590/87, 1418/87, 640/87, 472/87, 1853/87,
607/87,1771/87,857/87,555/87,398/87,

1662/87,. t747/B8i 13 25/87, 1855/87, 1341/87',

1011/87, 1478/87, 1411/S7f 1615/87 and 1740/87

ftotn the respBctiVB dates on uhich their

services were terminated, uithin a period of

3 months from the date of communication of a

copy of this order. The respondents are

further directed $o consider all Sfsthem

for regularisation and absorption after they

complete 3 years of continuous, service

(including the service already put in by them

before theiT termination) and after verifica-

tion of their qualifications for permanent

absorption. Their regularisation and absorp

tion uould also be subject to their fulfilling

all other conditions as contained in the

• o • • e • f
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Railuay Board's circulars dated 21.4,82

and 20,4,1985. Houever, if any such

•person has become over-aged in the mean-

uhile, the rBspondBnts shall relax the age

limit to avoid hardship.

(ii) After reinstatement to the post of Tlobile

Booking Clerk, the respondents are directed

• to confer temporary status on the applicants

in O.A. Nos.1376/87, 1101/07, 1513/87, 619/87, '

1030/87, 488/87, 193/87,- 603/87, 590/87,

1418/87, 640/87, 472/87, 607/88,859/67,

555/87, 398/87, 1662/87, 1341/87, 1011/87,

1478/87, 1411/87, 1615/87 and 1740/87 if, on

the verification of the records, it is found

that they have put in 4 months of continuous

Service as Clobile Booking Clerks and treat

them as temporary employees. They uoulel also

• be entitled to regularisation as mentioned in

(i) abbue,

(iii)' The period from the date of termination to

the date of reinstatement uill-not be treateri

as duty. The applicants uill not also be

entitled to any back uages.

(iv) There uill be no order as to costs. A copy of
this godgement be^placed in all the case files.

• zvfsfLifj
(O.K. Ch'akravorty)

Administrative Member

(P.K. KarthaJ
Uice-Chairman(Cludl,)
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