AT

" IN'THE CENTRAL ADMINISTRATIVE TRIBUMAL -

PRINCIFAL BENCH, NEW DELHI.,

Bt M-‘S‘%ﬁf'ﬁ !

Regn.Nos. QA 1376 é7 ’ ) .
-with & 1181787, -Z—OA 1513/87, OA 619/87, OA 1030/87, Ve
- & , _

Miss Usha Kumari Ansnd “wwdipplicant - -
S Vse e
Union ¢f India ' ++'sTiRespondents
Shn Mahesh Kumar Singh & Others %.;r.;f'.Ap‘bli‘carit's
Vs, = - LT e
Union of India - : | weedBespondents
".Shri Sandeep Kumar Sharma & Another -.‘.r'.'-.Appliéanjts :
" Vs, T ' o, i
" Union of India : "4 vsRe spondent s

"Shri Yogesh Kumar & Other
: Vs, - oo . - _W
~Union of India

‘ovdbedpplicants .

_eeduRespondents -

_'Shri Sudhakar Singh & -Angt‘h'er .o .-.Abplicénts -

. Vse - . A
Union of 'I_»n'di'a ' ,' LT ‘ , “_.".‘v‘.‘f-:ﬁespondem.s' )
-:S'mt,. Poonam Khanna - B '."_."."..’-\pplicant. .
Union of Indja . . . . " esesRespondents
Shri Davinder Kumar ~. © - . . .« #’APplicant
L . Vs, o ] o . B
Union of Ipdia - . o . ‘eesiRespondents - | &
Kumari Saroj & Another - '_,\.;,‘..A.’.’«\pplicants ; .::
Vs, L
Union of India > ‘se+sRespondents '
Shri Sushil Kumer Srivastava & Others ‘veeeApplicants i
, Vs, . A
Union of India «es'sRespondents -
Shri Tripurari Jha - - osesApplicant
' Vs, ' .
Ynion of Indie - . ~ ésveRespondents
Miss Indu Bali & Others - : eveedpplicants
Vs, . ,
Union of India - ‘ ‘s eeRespondents
Vidya Rani & Another ) " ieesApplicant
Vs, .
. Union of Indis ' , .« «Respondents
o - . '
o cont, page 2/-
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"“Unlon of Ind:.am_
Shri Nawal K_store e )
. Vs . .
Union of India . - |
Shri Vinod Kumer Sharms; . -,
Vs, i .

-Shn Abhal Kumar Sinha & 0’(:he:c:s._'~ -
‘ » VS- R S o
Union of India - st 3 -
- Shri Gajender Sharms
. © Vs

Union of Indie

- Vs,
Union of Indla

‘jS Ta Jender l~’aur
. T Vs, ,
Union of India .
- fFor the Appl:.cam,s in agll t.ne
~above mentloned ‘cases

‘For the Respondents in all
'the above mentloned case_

Shri Natar ral
R VS. - ) :
._;',Un:x.on of Ind:.a & Oth

° -'For-ﬂ}e: Appllca:nt; "

"For the Respoadénts T -

. Beqn.No.Ob 1325/87

JShI‘l C. Thang ve}.u & Others

iy
Unlon of Indlﬁt St e vl
“Fot the AppYicants k|

;For"tné Respondents B -

i '='.<_.Applicant i

‘ ’Un:.on of India i SRS ¢ o A‘f-'.‘?-?i'filesmndénts s
i %f;Applican;s

'.f'.‘-';Respbnden'l';s' o

" Shri Suresh ':i_(u'rha__;r T '4__._:_.‘ o s - nuApplicant

e L~ iy v et

‘oRespondents |

wyApplicant

JsRES pqnldént s
‘wehpplicant

.»Applicant

t2sRespondents -

“\Respondents '
iy .Applican.. . ..

.Responden

Shr:. B.S. Ma:.nee,
Counsel

' 'A’A..ShrJ. JagJJ.'t S:l.ng-vu,l

Counsel

..Applicant i

s .Respondents

weShri V.P, Sharma,
Counsel . ]

'eNone

.sApplicants

« «Respondents

..Shri B,S. lainee,
Couns el

_»eShrl O.K, 'ﬁoolrl,
Counsel
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" RegniMNoss0A 1855/87 oA 1341/87, Oh 1011/87, OA 1478/87,

fol) 141;/37 A 1615/87 and ot\ 1740/87. - !

., Shri ‘Dhirend;a Garg

K For the Appllcants in’ the above RN

¢z,

Vs, _
Union of Indn.a

"Shri Ravmdra S:mgh & Others So- e

. V-Do . -A . - .
'Unlon of India i
._'Shr:L Shlvajl liisraig Others.
. A VS.-, S —_—
Union of India tLn
Sh;i Anii vyas B A A
S Vs
Union of India .
Shri Vipin Beheri & Others: - ..:
Vsc PN
_ Union of Ind:.a & Others

smt. Madha Kukreja
vs.

. Un:.on of Ind:.a g ot

Shn RaJesh Sharma & Others

Vs.
Um.on ‘of Indla
"mentmned seven césés’ * -

For the ‘Respondents, -in’ t‘le abo\re~ "
mentioned seven cases

COBRAM

TRE HON'BLE MR. P.K. KARTHA; VICE GHAIRWN(J) -
THE HON'BLE ME, D.K. GIAKRAVORTY,” ADIMISTRATIVE MEMBER
L. Whether Reporthrs. of; local papers may be allowed to

see the Judgmen"t?‘a‘m

2, " To be peferred to the Reporters or not?yu o

(Lhe judgment of the Bench delivered by Hon'ble f
1iri PeKi- Kértha,. Vice Chairman(J) l

'The”app'].:.cants‘ in thesé applications filed under .
Section 19 of the Adm-ini-st_natiye...f.ribuna1s Act, 1985 have |
worked as liobile Booking Cle:rk; in the Railways for various
periods prior to 17, ll 1986. They have challenged

‘the.;r dlsencagerentr from service and have sought

" wihRespondents

’ ‘.’.—"\Pplicant S

‘o'ere Respondents

idApplicant o

'+ JApplicant -y

.‘S'Res_pondent_s

T e .Appliéants - B I'{ 3

s Respondents

<eApplicant

WfsApplicants ‘

. sBespondents

+sApplicant

-+ sRespondents

ti;Respondents -

..Shr:. BLS% n'lamee
COunSel .
oMrs. Shashi KiiTan

Counsel

¥ Respondents in Cn 1325/87 contend that the applicants were

Booking Agents.,

s,

S e
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) relnstatefnont and rogular:.sa tion and other lellefs.' As '
the 1ssues 87‘151\19 :.n these appl:.catlons are s:.'m.lar, 1t
" 4

: 15 convenlent to dlSpOSe ‘them of - by a’ common- judgments,

2. - - At the outset, 3 bnef refe:ence may be made to.

the judgments dellvered by the Calcutta Bench of this .

: Trlbunal 1n aarr'lr Kumar hukher;]ee & Othera Vs, qeneral o

manager, Ea<+ern Rallway & Others on 25 3 36, ATR 1986(2)

:
|
(
‘.
i
]
)
}
i
1 3
L}
1
!
}
|
?

CAT 'l and by the Prmc;pal Be-nch 1n) 155 Neera Mehta & Others

SVse Unn.on of Indla & others on 13.08 1989., AT R. l989(14 }
Cf]TBSO. J.n the aforesa:.d de0151ons, the Tr:Lbunal had - }
con51dered s:.mllar is‘sues: - L g :
3. \ "In bamlr Kumar luukhergee's case, the appl:.cants ; ‘i
were engaged as valunteers to assist the ra:.lway ticket i{l (:;

A

L. 'che'cking-staff for. a short per:Lod and then thelr empiéyment
was extended from time to t:.me. No appointment letters were

o 1ssued lbuT. n‘uster-ro.ll was ma:.ntamed for recordlng their -

attendance and they ‘were pa:.d at a flxed rate of 528/ - per

T B e T TR

“ day.l Though they. were called volunoeers 1n the releVant

or"ersbf the Rallway Board they were also locally known -

L as Spec1al TGS and TaTe E, Helpe;s. They worked : *x
'.continuously for a per:.od of more than 2 year and thelr
s"ervice were sought to be dispensed ‘v1th.' The Ca" cutta

- the't—-
_Bench: of the 1r1bunal held tha'd_lmpugned order dated

© 16th. December, 1985 of the Dl‘!lSlonal Rallway lianager,

P ey e bR e SR

-Asansol, be:set ‘aside/quashed and the appllcants be trezted

as temporary employees. once they are treated as

et e st
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‘itemporary ~employees, their servrce condltlons will be

govarned by the relevanb rules of the Rallways. The

.follow1ng exuract from para 12 of the jucgment is

: - relevantz=

S After carefully con51der1ng the arguments.
C Df .wither side, we conclude that the applicants
. . are-Railway employees. What they received as
="_payment is nothing but wages. : They were paid
. at a fixed rate of k. 8/=- per day regularly for -
‘more than a.year -and. it is far-fetched to call

e T

such payment honorarium or out of pocket allowance.,

% The.manner in which they functioned and .the way
they were paid make it ‘obvious ‘that they were not
volunuears. They are casual employees and by
working -continuously for more than .180 days they

" are entitled to be treated as temporary employees.
"“To disengage or dismiss +them arbitarily as they
have been done by means of an order at Annexure~C
without notice or without giving any reason is
clearly. violetive of the principles of natural
justice and Articles l4 and 21 of the Conctitutlon

- of. India,.". : :

.4::?. A 'In hlas Neera Mehta'a.case, the applicants were
‘app01need as. hobile Booklng Clerks in the Northern Rallway
ron varlous dates between l981 and 1985 on.a purely .
-Itemporary basis agalnst payment on- hourly bas;s. They had"
-rendered serv1ce for perlods ranglng between 1% to'd years.
Thelr servaces were sought to be ternlnated vide telegram
A‘1ssued on 15 12 86. Thls was challenced before tre Trlbuﬁl.
The case of the appllcants was that they. were entltled for

regularlsaulon of thelr services and absorptlon against

regular vac=nc1es in termé\of the circular issued by the

ey

e ot T -

ooty

Ty

Ministry'of Réiruays on 2lst Aprll, 1982, which envisages

that "those volunteer/lobile Booking Clerks who have been

IS S i __,,._.__A,A,_.—T.-'———T.A,._’..- " S

% The SLP filed by the Union of India against the judgment
of the Tribunal was dismissed by order dated 4,5,1987.

&
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engaged on the various railways on certain rates of

honorarium pef hourh:: per déy, may be considered by

you for abéérpfioh againsfdregulaf viécancies provided

that fhéy'havéiihe minimum qualifications required for

direct recruiis ahd have put’ in -a minimum of 3 years'

‘service’ag voluntear/lobile Booking Clerks."
5, The aforesaid circular further laid down that

nthe séreéﬁihg for their absorption should be done by a

comittee of officers 'including the Chairman or & Member

of the Railwdy service ¢ommission concerned,®

6. " The cpplicants also comtended that they were
ihdustrial workeTs and as such entitled to regularisation

" under Secticn 25F of the Industrial Disputes Act. Another

‘and as such entitled’for regularisation of their services
after completing 4 months! service (vide para 2511 of the

Indian Rgilﬁéy‘EStablishménf,Manual).- Reference wesS also
. : : dated 12,7.73 @/~

. made to the ‘Réilw'ay poerd's circulaxr/wherein it was decided
. ;

By +he Railway Board that ‘the casual labour other than those
employed on proejects should be treated as 'temporary' after

the expiry of 4 months continuous employment.

\

“~7° : fﬁe'base of thé'réspondents-was that in August 1873,

the Railwey Board, on the recommendations of the Réilway

Convention Committee, had introduced & -scheme for

. requisitioning the services of volunteers from amongst the

siudent sons/dsughters and dependents of reilway employees

‘contention raised by them-was that they were casual labourers

:

SR et Svs Ll
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."elas nmblle Booking Clerks to work outside their'college

: hours on payment of sowe honorarlum during peak season or

"?short rush periods. The obJect of the schere was thet such .

.an arrangemena would not only help the low pald railway .

’ .’employees to- supplement thelr 1ncome but also generate among

* Lt the students an urge to lend a helplng hand to the Raﬁlway

lf:Admlnlstratlon in eradlcatlng t‘cketless travel. In ‘this

.75cheme, sanctlon or avallablllty of posts was not relevant
‘and it was ‘based on con51deratlons of economy to help clearnng:
- the. rush durlnc the peak hours whlle at the same, tlme

. provldlng part-tlme employment to wards of rallway employees;

" The .scheme was dlscontinued on l4th Auguse, 198L. dowever,

on the matter be1ng taken up by the Natlonal Federation of

*;'Indian Ballwaymen, a dec1510n NBS taken and communlcated by

X

oy the Rallway Board v1de thelr c;rcular dated 21%4-1982 for

: regularlsatlon and absorptlon of these Moblle Booklng Clerks

agalnst regulcr vacanc1es.v On 2 further replesentatlon, it

” was de01ded by the Rallway Board, v1de thelr c1rculcr d?ted

- 20 4 85 that the voluntary/moblle booklng clerks.nho were

%

.engaged*as sueh prlor to l4 €. sl and who had since’ corpleeed
3‘years;,service may also be consioered for regular
absorptlon BOalnSu regular vacancres on the same temms and
conditions &s stzpulatedkln cixcular dated 21.4,82, excepe
that to be;eligible for,sereening, 2 candicdate should.be

. within thevprescribed.age limit éfter,taking into accoumnt

the total perlod of his engagement as Voluntary/iobile

a_ respondenas vias that since the original scheme Q-

Booking Clerk The contentlon of the[of the Rallway Board

. Oy

5
|
!
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"hadvbeen.digcontinuedxon 14,8.81, only those applicants

who were emplqyed prior to 14.8.8l1, the cut-off date,

,éould,at ihe most_§e¢k:regularisation_in terms of tle
circulars dated 21;4.82 and 20.4,85,

 ~»§{,1' _;n fact}\thé4sch§mejwés:not discontigued on
"'_"‘_‘__'-14.8.'8A.‘L. _The circular “da;t.e:d_:.g.‘n._;’iél.82 refers to the

) Bailway:ﬁoérd's Qi:gléés mé;sége dated 11.5,.81, in which
the General Managers o¥ tﬁe_ional Railway weré advised that
ﬁge‘éggagémenf of the v&iug£eerA£ookin§'clerks may be
>;66£inuéd on thé ékistiné termé fiillerther advice, 1In

) Qiéﬁlof>thi§, the vafiobs Béiiway'Administrations continued
‘to-égééééAsdch péréééé.: This is‘ciegr from the Railway

Boaidié circularAdatéd i7;il.86; which inter alia reads

~as follows:-

n As Railwey Administration are aware, the
~ Board had advised all the Railway to discontinue
* the practice of engaging the voluntary mobile
booking clerks on honorarium basis for clearing
summer. rush,. or for other similar purpose in the
booking and reservation office. However, it has
come to the notice of the Board that this praciice 3
is still comtinuing in some of-the Railway 5
. Administetions., The Board consider that it is not ;
i desirable to coniinue. such &arrangements, Accordingly,
‘ wherever-such arrangements have been made, they should
_be discontinued forthwith, complying with eny
formalities mequired or legal requirerents,®

B

:9. *  The prectice of engaging volunteer/Mobile Booking
Clerks was finally dISQthinued only from l7.l1,86 when ;
alternative mea2sures fo£ copiﬁg with rush of work was
.suggestedhin the circular dated-17.11,86, - z

J10. - . In the 3bove facutal babkg}bund; the Tribunsl ?

Qp—

cont. page 9/-
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further dlrected that all the applzcants who were engaged

on

:-ffserv1ce rom the date of thelr inrelal engagement ‘subject
' ?i{?to
flquallflcatlons etc.; as contalned in crrculars dated -
'3521 e
' 'f 12;? ? The‘Priﬂerpai Bench of ! the Tribunal followed its

.decision in miae,NeeraJMehta's ease in Gajerajulu and Others

. \_,5-

{oA

\

" ‘'held 1A liiss Nesra hehtais' cise that’fixation of 14.6.81

“a's the cut-off date for regularisation was arbitrary and

criminatoTy, - The Tribun2l observed s’ follows:m

n  While the applicanis might have no legal
.; right as such in temms. of their ‘employment for
regularisstion of obsorptlon agalnst regular
wvacancies, we. see no reason why ‘they should be
denied this benefit if others similarly placed
who Were engaged prior to 14.2.81 have been
r. absorbed subject to fulfilment of the requisite
‘,quallflcaelons and length ‘of serv;ce.“ -

: The Trlbunal allowed the appllcatlon and guashed

. ] the 1nstrqculon conveyed 1n the Communlcatlon dated

'.f, A

12 86 regardlng the dlscharge of hpblle Booklng Clerks,

S0 far as 1t rela ed to the applrcant "The Tribunal

or before 17. ll.86 shall be regularlsed and absorbed

1nst regular posts after they have completed 3 years of

thelr fulfllllng all other condl ons 1n regard.to

4, 84 and. 20.4,85.% ﬁQ T

T S 1

A\

‘Union of India and Others decided ori 10th November, 1987

810/87)

3 ¥ .').'1!."‘"7‘,‘"\' s i

“.dismissed vide order dated 18,3,68 with some observationss

SLP filed- by the Union of Indis in the Supreme Court was

SLP filed by the Unlon of India in the Supreme Court wes
dlsnlssed vide order dated lO.e.88.

'




- 'f:*of the respondents in terminatlng the servxces of CREE oo

v Mobile Bookrng Clerk w1th effect from l 3 1982 was legal .
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'7'13;’ The learned ceunsel of the appiicant relled upon _. ;o
”the Judgment#bf the Tribunal in mlss Neera .ehta's casé and
‘“ln Samlr Kunar MUkherJee's case and submltted that these '

ﬂappllcaelons may be dlsposed of. rn the llght of the saldA

‘L.,l4? 3: Shrl JaQJlt Singh, the learned counsel for the _41-*135'

respondentS:'state&Z that the questlon whether the actlon

'

ard JuStlfled was referred by the Central Government to

i

l_the Industr1a1 Trzbunal in ID Vo.35/85 (Netrapal Slngh Vs. :

”]the General Manager, Northern Razlway & Others).“ The.,‘

' ‘further ques tion referred to the Industr1a1 Trrbunal was

as to what relref the Lnrkmen was entltled to._ In that
f: case, Shrl Netrapal Slﬂ"h was appo;nted to the post of

l;:;Moblle Booklng Clezk on 24F11 78 and he worked in that post

”¥>upto 28 2 82. Hls servlces Were termlnated on B a.82% by a . ;?

verbal order. Fe was glven no notlce nor. pald any

’

>retrenchment compensatlon.‘ The rule of flrst come last go
", was also V1olaeed and he aought relnstaeement w1th
contlnulty of serVrce “and full bacL wages. The management

‘” in 1ts wrxtten statenent subultted that the case of the

lalmant as not covered by the provrslons of Sectron 25F

;. of the Industrlal Dlsputes Act.‘

15. The In dustrizl Trrbunal v1de 1ts order dated ¥

29.5,86 came to the conclusion that the claimant had put

Coy <~

in more than 240 dzy: of work and, {herefore, the management

' .‘)t« (e - . ', H



R

- ought o have complled w1th the prov151ons of Sectlon 25F.I
The termlnatlon ‘of hlS serv1ce though necessitated |
by the dlscontxnuence of *he schcme .under whlch he was
appolnted, amounted to'me *enchnent .However, the nonanenent
.d*d not servelthexrcﬂumslte one- months‘ notlce ncT make

-5payment 1n lleu of such notlce nor d1d it pay an{

IR AT

'vretrenchment c0mpensatlon equlvalent to 15 days' average pay
4‘3‘for every completed year of contlnuous seIV1ce ox any part '

h'thexeof 1n excess of 51x monthS.' Therefore, the IndUStrlal

'Tribunal found that the actlon of the management could not
.be held to be legal.. The Industrlal Trlbunal however, noted
’ ,that as the very scheme of employment of wards of rallway

AR

o if'employees as Aoblle BOoklng Clerks had been dlscontlnued the:ef

:1zwas no case for me;nstatement of the workman. In the
» }}c1rcumstances, et‘was held that clalmant was entltled to

‘compensatlon for hls';etrenchment.and a ~sum of B 2 ooo/-vwas
awarded. The InduStrlal Trlbunal also noted that recrultment

__to the reJular post of Booklng Clerk is through the’ Rallway
Serv1ce Commlsslon and such recru1»ment w111 have to stand i o

::the test of Arthle 16 of the Constltutlon.

.‘16._1 ‘ Shrl Jagiit Slngh the learned counsel of the

. *espondents brought to ouE, notice that the SLP filed by the
clalnant in the Supreme Court was dlsmlssed He submitted
that the declslon of the Industrlal Trlbunal dsted 29.9,1986

sheuld be borne in m1nd whlle declolno the applications

'before uS.

T

17. We have carefully gone +hrough the records cf these ;

cases and have heerd the learned counsel of bo.n peTiles, In

our opinion, the decisions of this Tribunal in séumir Kumar

g RO i



L ”u:chergee's case and M:Lss Neera heh".:a s case are e‘ltl'tled

}:‘l‘to grea ter welght than the order of the Industnal 1r1bunal

in Netrapal s:.ngh's case.' The. Industrlal .ribunal has not

)

:iv_ p consldered all the issues 1nvolvcd affectlng a8 large number ‘

S ' _fof Mobile BOO' ing Clerks whose serv:.ces were dlSpenSed w1-h €

o by the, respondents in. view of the dlscontlnuanc:e of- the schen-e. it

'..The ques tion whether 'the volunteers who had contlnuously wo:dced

..’for a per:;od of more than 3, year are entltled to be treated as

: ;'temporery employees was cons:.dered by the Trlbunal -in Sam:.r

ay Kumar: I:'ukhergee's case, in the context of the constitutronal ;

:guarantees enshrlned im 4—\rt1 cles 14 and 21 of the Constltutlon. 1

The que stion whnther Loblle Bookmg Clerks weT'e en‘u»led to NE C

SRR the pro’cectlon of para.zsll of the Indlan Rallway Establ:.sma'!t

i o .-h'ianu::l 'relatrm to the regularlsatlon of casual labounhﬁafter

2 A

they have completed four months";"'ervme, the relevance of

- l4 8. 81 .vh:.ch ;Was. adopted by the respondents as the cut-off

R .”da-te for tue purpo=e of determlnlng ellglblll‘ty to mgular:.se

WIS E Zvolunteer/l oblle Book:l.ng Clerks and, the impllcat:.ons of the 7

. . i
R xd;Lscontlnuance of the scheme by the Ra:x.lway Board on l'T.ll 86 ii

' '.have been eyhaustlvely cons*dered by the TrJ.bunal in l\
K o B R
Neera P.ﬁehta'c case,- in the lz.ght of the dec:n.s:Lon of the

‘SL.p*eme Court m Inderpal Yadav Vs. U Co 1., 1985(2) SLB 248, .

EEEIENE 1 v. The Industrlal Trlbunal had .no. occas;Lon to con51der ‘thSe
. S,

- aspec\.s in its order da‘ted 29, 9 1986
18, .. - ,§hri Jagjit, Slngh further co"rcended tha t some of
-the appllcetlons are not maln\.alnable on the ground that

P ..tney are barred by. limitation 1n view of +he prov:.°10n° of

Sec\.lcns (_O and 2.L of the. Admlnlsn.re tive Tribunals Act, 1985%

O




In ou'r'opini“o.n,v- .t_here‘is si.lf-f::.cient cause onr condon‘i-ng the‘
"'aéléy in th.é's'e cases:‘. 'The Tr:.bunal del:wered 1'ts _,udgment in
"‘}_"’Mi.SS Neera mehta's case -on 13.8 87. These appl:.catlons. v'enle
".'_flled Wl\.hln one’ year from that ‘datels -The respondents, .on. .
B '_'vtheir 0vm, ounh‘t to have taken steps to re:z.nstate all the
:-A'x..ob:.le Book:mg Clerks f who were sm:,la.rly 51tua ed m.thout
"";forcmg them t6. move the Tr:.bunal to. Seek similar rellefs
.'as ‘in I\eera dehta's case (v:.de Amnt Lal Ber‘y Vs" Co‘lectorv'.:;-‘
' of Central Exc:Lse. 1975(4) SCC 714, A, l\. Khanna Vs, Un:Lon of

5nmaARw%m5mL

"'> '1'9.;‘ lnIS. Shashi \Klrar;' apéearmo for the fespoﬁdents ;n.n
* §$me' of’ the’.'appgl.l‘c_ations_ c_:ontgnc_i,ed Fha'l; the ap_pl:xcants are no..':_»
V'":'v‘.'c;:i'ﬁ'man '}aﬁél‘" ':?chey "-'a"-':t"e"-wl'li'pl"t‘i en'tltled :tq':"t'_f_lé pmtect;i.on of
;'{:—-"Slt:?'é{izori 251-"":€|>1-"3 -‘fh'é"Inéidstriéi‘--bis;)htes Act. 'I'he' Stand tékéh
- ;by her contrad:.cts the stand of Shn JOOJl't S:mgh, who has

fﬂ'placed re*:.=nce ‘on- the erder of the IndUStr:.al Tnbunal dated

“7"29.9.86 mentaomedqapoye. x
:'1501‘""’Iﬁé‘6tﬁeffcéﬁtéﬁtiqhsL;aiéed'by'Mrsk'Shaéﬁi Kiren aié«fL
%hat:therefgfé'pp-Qécahpies'iﬁ’;heupost‘of Mobile Booking .
“Clerks inA"i-i“hich '.tﬂe::'?ﬁpli’c;aﬁﬁ:;c, ‘could be accommodated and tb;jt'.
1n any e'\r"g_nﬁ,_'- the -rc'féatiégn."’a'hcﬁ abolition of posts are to be
left to thé'sove:ﬁmeﬁt't&*&é¢1de;~a1n this context, she placed
Wrellliarice ‘on éérﬁe “rulings -of‘- Supréme Courty These rulings are

of the O~
not appl.:.cable 1:0 the’ facts &nd c:chums-tances[cases before us.,

(l) Te en}'ata Reddy Vs, State of A. P., 1985(3) scc 198; K.
Rajendran Vs, State of T,N., 1982(2) 3CC 273; Dr. NCc
Shingel Vs, Union of India, 1980(3) SCC 29; Ved Gupta Vs,
Apsara Theatle.;, 19382(4) scc 323,
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21, -Shri V4P, Sharma,-Counsel appearing for the
*applicant in 0A-1747/88, relied upen tha ‘scisinn in
" Miss Neera Mehta's case. The respendents iii not snter
appearance in this case or file: their ceunter-affidavit
.despite several oppertunities given to thenm, -
22, - Shri O.N. Naalri,-appEafing‘for the faspwndents'
 {n DA-1325/87, contended that this Tribunal has no
jurisdictien as the applicants at no stage had been
' taken inte empleyment of the Réiluéyé. ‘They were sngaged
ag beeking agents on commissicn bagis and £hsir‘cantract
was oF*pecuhiafy nature :and wds . net invthé ﬁature of »
" 'gervice ef émploy@ant,‘ Th9=appiicants were engaged on
a pufefy'cummiSsionebasis:ef>ﬂﬂpee pne per 100 tickets-
“seld, Acéordihg‘tb*ﬁim;‘theﬁdeciéiens of the Tribunai
“in Neera-Ménta's case and Gajarajulu's case are net
:apﬁlibabléltd‘the facts and circumstances of the appli-
‘cation befors ‘us' a@s’the applécants'in those tuo cases
- uere éﬁgégéi*od‘an‘henaranium;basis per hour per day.
Further, "the system of their epgagemant was discontinued
?rbm'11;4.1984;'-The'réspendénts:ﬁave alse raissd the
‘-pleékof‘hen-exhaustiuﬁ'nf~remadies available under the
“Service Lau -and tha‘plea;o? ﬁar of lipitatien,
23: . Ay against the above, the-learned counsel of the
épplicént'drem guf attention te some cerrespondence in
which £he‘épblibédts!havevbgen referred to as "Mobile
“Booking Clerks" and to a call letter dated 3,11,1980
" agddreseed to one of the applicants (yise A-1, A-5, A-10,
A-13, A=14, A-15 and A-16 to the application), He also
submitted that thé'pﬁfpose of appointing the applicants
and the furctiens te be performed by them were igentical,
i thaﬁgh-thefdesignatign and the mods of payment was
different. We are  inclines to agree with this vieu.

Dy—
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CLi2b In the facts and circumstances of the case, we

5180 do not see- any merit in the pleas raised by the
‘regpondents rzgarding non-exhaustion of remedies and
“limitationy, - - . . -

General analysis of the . applications:

. 25, - In:the.majority of cases, termination of ssrvices
" was effected by verbal, orders, . The period of duty put
-in by :the-applicants ranges from less th=n ons month in
"somg Cdses to a.little.ovsr 4 ysars in som2 others, In

- “the. majonity -of cases,.the applicants have worked for

" . more. than-120 d#ys;cpnﬁinqguslyr In soms others, they

have ~yorked for 120 dav s if, the broken periods of servics

:dre-alsdntaken,intq;agcountﬂﬁorwtha purpose of computing

the requisite ysars ofgseryice_Fq?‘regularisation and
':ébsorptibn»unda: the scheme, .the broken periods of
-l.gervice are to:bs taken inte account, This is clear from
"/ the Railuay Board's.letter dated. 4th June, 1983 in which

st is stated that.the. persons uho have been engaged to

‘glear  summer rush.etc.,.’'may. be considered for absorption

Scagainst tha-apprupriatepv§cancies provided that they have

** the minimum cualification required for direct recruits

" and have put in a minimum .of 3 years of service (including
" broken,periods)s" .The Railuay Board's letter dutsd
+197,11.,1986-hus been impugned in all cases, The relisfs
*claimed. include ra;nstétemenp,éné consequential benefits,
tonferment. of temporary.status in cases where the persen
has worked for more than 120 days and regularisztion and

-absorption after, 3 years -of continuous ssrvice and after

“isthe employees.are scresnad.by the Railuazy Serviece Commi-

" ssion’ in:accecrdance ‘with-the scheme,

Specisl features of gome gc2ses

26, -~ During the hearing of these cuases, our attention

Ony
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uas'araﬁﬁ"io:fhé:éﬁécibf'faa€0resﬁo?3éOme-applicaticns

which déserve separate treatment (OA-486/87, OA-555/87,

'”OA-1375/87, 0A-472/87 ‘and 0A-398/87).-
2%~ In: OA-4BB/87, the applicant was appointed as

‘Mobile Booking Clerk”in.Northern,Railuays u.s;F. 17.3.,1985

Gidétﬁrddi daiea”1§;3;1995. " She" had put in continuous

service ‘of mére than 500 daye. ' She was in the family wey
'Jéﬁa;;thﬁ}efofa,?ﬁhéfédbhittad‘éh:aphlicition for 2 months’
. Gaféfﬁfty leave dn?T6.9§1986;f<éhe delivered a femalse
¢hild on'8.10,1986, - O 17,11,1986, aihen she went. to the
'oFflce of the respondents to Juln duty, she uas not
- allomed to do so'un‘the~ground that -another lady had
‘beén pbéééﬂ‘in'hérbplaca; She ‘wds-relieved from her
: dﬁtie;‘u 5.¢, 18.11,1986,° The verslon of the respondents
e that ‘she’ did- not ‘apply Por maternity leave, that she,
:on her ouny’ “left and dlscontlnued from 17.%.71986 as Nob;le

LBooklng Elerk and that uhen she reported for duty on

18 11 1986. “she’ uas not alloued to joln.

28; ""In our dpinion,'the”tarmxnation af services of an

ad hnc ‘Pemale employee who is+pregnant and hés reached the

taga of confinament ‘is ungust and :results in dlscrimxnatioﬁ
‘on thé“grDUﬁd of sex which is violative of Articles 14,15
. and 16 of the Constltutxon (yide Ratan Lal & Others Vs;
‘Stcte of Haryana ‘and " Other's) 1985 (3) st 541 and

Smt. Sarita Ahuja Ué.'stata~oﬁ Haryana and Others, 1988

3(3)'SLJ-175)"*iﬁ view of this, the termimation of

serv;ces of ‘the applicant was- bad in law and is liable

to be quashed. i

29 In OR-555/87, the applicant was appointed as
Noblle Booklng Cierk ‘on 18,5.1984 in Northern Railudys,.

He has put in BDO days’ of work in various spells, His

QH—

o-ojﬁocl

T

T

L etk et AT

e VR TR



et

1§ =

..services uwere terminated on 22.8,1986, The version of
‘the respondents i;,that:pe‘uas_invqlved in some vigilance

" case. and uasﬂaccordinglj”disengageqion»22.8.1985. He was,

houwever, ordered. to pe.;éinstated vide letter dated

3,10.1986,. Thereafter, it was found that there was no

_vacancy apd, therefore, hg poﬁldino; be fg-angaged.

30. . _The,appligantwhasiﬁrpdpcqg evidence to indicate

‘that after his reinstatement vas ordered, a number of
,His‘juhiéf§-yare ?qui"ted,éné ;Qét even after the
- vacancies Qera aﬁaiLQQLa!.hexugs npt‘engaged because of
,the _impugnad instructiong of the hsilaay Board dated
17.11,1986(vide letter . dated 17,8.1987 of the Chief

..Personnel . folcer of the Northern Ralluays addraased

to Senior va;s§on§1.Personnqlvfolce: ang his letter
dated 21,9,1987 addressed to the Divisional Railuway

Manager,. Northern Railbéys, Annexurea Z and Z-1 to ths

- ur9301nder affxdaVLt, pages 78 and 79 of the paper-book)e

~31 - In view of the, aboue, us, are oF the opinion that

- the:. lmpugned order. of. termlnatlon dated 22,8.,1986 is bad

-in lau and is lzable tn be quashed

.32, . - - In 03-1375/87, the applicant was appnlnted as
. Noblle~80qk;qu£19rk on 9.4,1985, She worked upte

7.7.1985,, She,uss again appeintsd on 26,10,1985 and
worked upto 13, 5.1986, Again, she uas appointed on

14 5.1986 and worked. uptn 31, 7. ?986. She has completed
mo;e.t?an JZD‘days rcontlnqous service, The version of
the. . respondents is th%t she was again offered engagement
on 10th November, 1986(pytugh§ refused to join as she uas
studying in scme‘col%agg:\

33, - As against the above, the applicant has contended
thet after she uss qisengaged on 31,7,1986, shs made

O~
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enguiriss which revealed that there was no proépect

of her re-engagement prior to the summer rush of 1987,

in order to impfdve heT educatién, she joined a college

and paid éxorbitént faes.' When ihe offer of re-sngagement

was received, she met the af?Lcar" corcerned and

'explained the stitan to himg She vds advised to

cont;nue her studles because the fresh offer ues only
for a short period She uas also assured that she ulll
be ra-engaged during ‘summeT rush’ of 1987 and bilL thsn,

shB could pursus her studles.

.

u34. The undlsputed Fact 15 ‘that she vas disengaged

prior to the passing oF the impugned order by the Railway
Board on 17,11, 1985._
35, . In DA 472/57, both the appllcants were appoxnted

‘ " as Mobile Booking Clerks in February, 1985 and thsy werse
'removed from service Ve B f. 27, 11 1986 The centention
‘oF the raspondenté 19 that only one uard or child of

‘Railuay amployae Should be engaged ag Mobile Booking

Clerk and that they usre droppad and their slder sisters

uere kept.' The contention of the appncants is that

.there was no such dec;sxon that unly ane ward/child ef

Ralludy employees should be engagad ag Mobile Bookxng

.Clerks. Had there been any such decxsion, the applicants .

would not have been appointed,” After having appointed

fhem; tné respondents could not heve terminated their

~

services without giving‘notice‘to'tham as they had

'already put in more than 1% years of service, We see

. [V
: : N
force in this contention,

36, In OA-39é787;‘£he applicant was appointed as

Mabile Bobkiné ClErkqbn 11.3.f991'and he worked conti-

:nunusly in that post upte 4,11,1985, His services wers

S— ) ) ~
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terminated on the ground that he was not son/daughter

of serving Railway employee., The applicant was nephew

of a serving Railuyay employee, The applicant has relisd

_upon the Railuay Board's order dated, 20.3.1973 uhich

provxdes that "dependenta" of the Ralluay employees

_ are also Ellglble for such appolntments. Miss Neera

.Nshta uhose cage has been deczded by the Tribunal, was

not the -child of any Railuay employee but she was a

_dependent oP a Ralludy smployee, A large number of

Bookxng Clerks who are stlll 1n service, are not children
oF the Ralluay emplayess but thelr relatlves and others,
There is force in the con*entlon of the applicant in

thls regard
Conclusxons

.37. Folloulng the declslon;nf the Tr;bunal in Neera

Nehta s, casa and Samir Kumar NukherJee s case, we hold

'that the 1ength of the period of service put in by the
applicant in itself is not relevant. Admlttedly, all
‘these appllcants had baen engaged as Nobile Booking

_Clarks befcre 17. 11 1985._ In the lnterest of justice,

all of them deserve to be ralnstated in earulce

;1rrespect1ue of the perxad of seruice put in by them,

continuots dm—

Those uwho have put 1n4§erv1ce of more than 120 days,

a~
i» would be antltlad to temporary

status, uxth all the attendant benefits, All persons

should be cunsxdersd for regularisdtlon and permanent

__absorptlon in accordance Ulth the provisions of the

scheme, In the facts and Cchumstanch of these cases,
wve do not, howsver, cpnszder 1t approprlate to derCt

the respondents to pay Eack uages'té the applicants on
thairﬂreinstétement.in service, The period of service

On—
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: glready_putyin by them before their services uere ' j

. terminatad, uoqld, no doubt, count for completion of ﬁ
3 ysars period of service which is one of the conditiens
for regularisation and absorption, In vieu of the above

conclusion reachad by us, it is not necessary to consider -

the other subm;ssions_made_by.tha learneﬂ counsel of. the
. abpl;cant ragarding_the'atatus of the applicants as

,horkmen under the Industrial Disputes Act, 1847 and the

' éﬁplicability of Section 25-F of the said fct to them.
”3§._ }n tﬁell}ght.pf”tha-above, the applications are
Sispogad of‘uith the following prders and directions:-
A.' . (i) - The respondents are directed to reinstate

7 -the applicants to the post of Mobile Booking ;

. Clerk in DR Nos,1376/87, 1101/87, 1513/87, i

619/87, 1030/87, 488/87, 193/87, 603/87, '

590/87, 1418/87, 640/87, 472/87, 1853/8T,
- §07/87, 1771/87, 857/87, §55/87, 398/87,

1662/87,. 1747/88;" 1325/87, 1855/87, 1341/87
1011/87, 1478/87, 1411/87, 1615/87 and 1740/871A"”
_from the pespectivé dates on uhich.tﬁeir
$srvices were tefminatgd,huithin'a periocd of
3. months from thé'déte of communication of a
copy.of'this order, .The respondents are
further dirscted go consider all ofsthem

for fegularisatiéﬁ and absorption after they

complete 3 years of continuous. service

(including the sgrviéé already put ‘in by them
before tha}y termination) and after verifica-

- £ion of thsir qualifications for permanent
absorption, Their regularisation and absorp-
tion would also be subject to their fulfilling
all other conditioﬁs as contained in the

O~
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" Railysy Board's circulars dated 21.4.82

“person has become over-aged in the mean- . :

* to confer temporary status on the applicants
*in 0.A. Nos.1376/87, 1101/87, 1513/87, 619/87,
" 1030/87, 488/87, 193/87, 603/87, 590/87,

-555/87, 398/87, 1662/87, 1341/87, 1011/87,
1478/87, 1411/87, 1615/B7 and 1740/87 if, on

thétftﬁéy'ﬁave put in 4 months of continuous
"service as Mobile Booking Clerks and treat
‘them ds’ temporary employess, They would alse

" be entitled to regularisation as mentioned in

_20--

and 20.4,1985. However, if any such

while, the respondents shall relax the age
} . . - b
limit to aveid hardship. i

After reinstatement to the post of Mobile

Booking Clerk, the'respcndants afe'directed

1418/87, 640/87, 472/87, 607/88, BS9/87,

the verification of the records, it is found

The period from the date of terminatien te
the date of reinstatement will' not be .treated
The applicants will not also be

entitleﬁ to any back wages,.

(i)
{ o
S
4
(i) above,
(iii)-
cag duty,
(iv)

.There will be no order as to costs. A

this gudgement he,placed in all the ca

o] f
s%p);’ iole Se

(D. K. Chakravorty)
- Administrative Member

_1z%¢7b9f . | GL“”V33££%§k181

(P.K. Kartha
Vice-Chairman(Judl,)
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