IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

0.A. No. 1398 1087
T.A. No.

DATE OF DECISION_9-5.1989

S’hr;. Inderjit Singh & anotherr Pesisionex Applicants

S e Applicants
R Shri B.S.Mainee . -~ -~ - 4 4qvocatesfor the PtBBHERS)
Versus
Union of India & ancther Respondent $

Shri S;aNoSikka,

Advocate for the Respondent(s)

CORAM :

4.
The Hon’ble Mr, Justice Amitav Banerji, Chairmen

The Hon’ble Mr. Kaushal Kumar, Member(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? \/jv)
2. To be referred to the Reporter or not ? VD

3. Whether their Lordships wish to see .the fair copy of the Judgement ? NO
4, Whether to Eizimulated to all the Benches ? -
( KAUSHAL KUMAR) ( AMITA%BANEEUI)
MEMBER CHAIRNAN
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CENTRAL ADMINISTRATIVE TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI.
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0.A .NO.1398 of 1987.

Date of decision: 5.5.1989

Inderjif Singh and anogher. ' Applicants.
Us,

Union of India & another. Raespoendents.
CORAM:

Hon'ble Mr. Justice Amitav Banerji Chairman.

Hon'ble Mr. Kaushal Kumar. Membar {(A)
For the applicants esos Shri B.S.Mainee, counsel.
For tha respondents ceee Shri S.N.Sikka, cobnszl.

{ JuDGM:aNT

Pronounced by Hon'blas Mr.Justice
AmitavBaner ji.)

- The applicants have approached ‘this Tribunal
by making an application under Section 19 of the
AdmihisfratiVE Tribunals 4ct,1985 praying for a decla=-
ration ‘that the instructions of. the Railway Board
Dated 19/31-12--1985 (Annexure-A1) as illegal, un=-
constitutional and inoperative,ard to direct the
respondents to maintain 40% queta of the entire Class I
Cadre at all times in Signal and Tele-Communications
Departmznt from the officers in Class II Service
and to difect the respondents to éromote the applicants
to Senior Scale against the posts which had arisen in
the past but had beenlkept unfilled by the Respondents
and lastly'to direct the respondents to give notionél
promotion to the applicants with retrospective effect _.
from the dates whan the posts/uécancies in Senior Scale
had‘arisen in_the past but were not filled up .

Ths above D.A., was filed before the Principal Bench

on 5«-10=--1987, G@
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The pleadiﬁgs uere_complete by the middle-of 1988;
The respondents filed a M.P.N0.2449/88 for referring the.
matter to a largeé Bench. In thelﬁ.ﬁf, it was stated
tﬁagua.awza/ss filed by the applicants before the
Calcutta Bench of the Central Administrative Tribunal-

the quastion of Ad~hoc promotions has been decided in

the matter of South fastern Class II Officers Aossiciation

‘Vs. Union Of India and others on 21--4--1986. A

similar mattsr had also come up before the Hyderabad

Bench of the Tribumal in 0.A.6/86 in N.Rama Rac.and othsrs
- 1

Us. Union of India and othsrs and that too had been

decided on 17--9--1986. In these tuwo cases, tha

Division Benches of the Tribunal had upheld the

RailQéy Boéfd'g Order No.E-{GP)/85/1-48 d/19/31-12-1985
requlating the promotion of Group B Officers to the
senior scale on adhoc basis._'Hbuever, in 0.%.,279/86
M.S.Subramanian V. Union of India and others the

Naw chbéy Beﬁch of the Tribunal by its judgment

dated 19==~6--1987 had struckvdﬁun the vaiidity of

the aforesaid orders of the Railuay Board.

It was statsdk that a similar matter was bending

before the GGuuahati Bench of the Gribunal G.C.N0.98/86

North-East Ffontisr Railway, Class II Officers® Asso-

cistion and others V. Union of India and others. There

was yet another, caSa G C.No. 172/86 €iled by Jai Prakash

Gupta against Unlon of India and others. It uwas -
dtated that the three benches had considered the
matter and there were divergent views and it would,

therefore,fit ‘to refer the case to a largsr Bench.

.
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Iﬁ was not necessary to do so for in the meantime
a,FUIi Bench éﬁ Guwahati presided over by the Hﬁn'ble
Vice=Chairman, Shri Justice D, Patﬁak decided the question
'agreeing with the view taken Ey the Hyderabad Bench holdiﬁg
“that the'im§Ugned Circularques not suffer from any
infirmity. Consequently, the Application was dismissed
without any order as to costs and the case G.CJ 172/86
was ordered to be.plaCed before a Division Bench for'
g;ving a decision on the remaining issues imn the light of
the'aforesai& decision.

When thé matter came up before the Hon'ble Chaiyman
on 17.3.1989, he'obéerved’thét.tne question raised iﬁ.
0.Ad N03/1398/87 had already been ;onsidered by the
Fuli Bench of the Guwahati Bench of the Central~Admidis-
trative Tribunal on 17.12§1989. Therefore the cése waé
ordered to be listed for final disposal befére Court No,l
on 24,4989, On’25.,4.1989 the mattgruwas taken up.,

-‘The learned counsel for the parties very fairly
made no arguments on the &alidity or otherwise of the
impugned circular dated 19/31-12-1985. The decision
~of the Full Bench of Guwahati Bench of the Tribunal
complétely covers thenreliefs prayed for in tnis O0.AJ
The circular of the Railway Board dated 19/31-12-1985
having“beeq held not to suffer from any infirmity by

the Larger Bench, it should be applicable and consequently

this O.A. must fail on this ground alone.

&
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Mr. B.S. Mainee, léarngd counsel for the Applicants,
howgver, argued that the applicanfs weré Class II Officers -
(Group B) and they are the senior mﬁst of their class’and
'they'are also eligible-to/be promoted. The respondents had
issued directions.thatldirecfly recruited Junior Scalé Class I

! Officers and'Cléss ii Officers after becomihg'eligiblelfor
promotion to senier scale on completion of the prescribed
length of qualifying service in their respecfive grades, should
be treatéd on par. But this received a jolt from paragraph
3.1 of the Circular No. 19/31-12-1985. However, it'was ciaimed
that the applicants who were Group 'B' Officers and had rendered
,'not less than three years se;vice in Group 'B' and have .been
adjudged éuitable by a Committee of'HDDS for éppointment
against senior scale vacahdﬁsshouid be considered for adhoc
zappointment. ‘But this was not béing done. The vacancies in tne
Senior Scale weredeliberately kept unfilled till such time
& directly recruited Class IﬁOfficeI;became eligible. A
meeting with the Secretary, Ministry of RailQays was held
‘wherein it was decided fhat vacancies in Senior Scale shall be
filled up by considering‘offjcers who were eligible and
available for such consideration as on the date of the 6gcurrence
of the vacancy. But even that had not been &omplied with by the

above directions of the Railway Board.

Learned counsel stated that as many as six vacancies

of Seﬁior Scale Officers had occurred in 1986 but these have

- not been filled”ﬁp inspite of the fact that Class I Officers
with three yearé’dualifying non-fortuitous service were

available at the time when the vacancies had taken place but

no directly reérﬁited Class-I eligiple Officer was available

7

for promotion. .
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It was stated that although the applicants and
other Class II officers were awaiting promotion. even
after having the requisité qualifying service, yet they
have been constantly ignored inspite of the availability

of the Senior Scale postsy

On these facts, the learned counse; wanted a
direction to be issued to thé\respondents to promote the
applicants to Senior Scale against the posts which had
become vacant prior to the circular dated 31.12.1985
énd which have been kept unfilled.

Mr. S.N. Sikka, learned counsel for the respondents
(Railway Board ) raised two objctions as regards the main-
tainability of O.A. The first plea was that the appiication
was barred by limitation under Section 21 of the Act, The
impugned oxder is datgd 31.,12,1985 whereas the D.A. was
filed on 5.10,1987. The limitation having expired on
31.12.1986,amet the filing of O.A. subsequently is barred
by time. Apart from the above, it was urged.that a
vacancy does not arise until the Board decides to fill
it up.! The second objectiop was that although dirpct recruit:

have not been impleaded they are mentioned in para 6.25

of the 0.A. and consequently no order could be passed

against them without their being impleaded as partyi
It was stated that as per Rule 209(c) of the Railway

Establisiment Code VoldI, appointments to the post of

v
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Senior:Scale shall be mgde by promotion in order to save
the rejection of officers who have put in an less than
five years service in the junior séale. As per Rule
209(b3,of-fhe Railway éstablishment Code, Volume I,
appointments to the post in the juniof Scale shall be
made by selection from amomgst Group'B'officefs of thre
Departmeht concerned Qith not less than 3 years
non-fortuitqus service in the Gradé. As such, Group B
officers; as a matter of right, cannot claim the

right to senior scale inspite of their being inducted

into -Group 'A' in term of Rule 209(b). It was further

urged that when only Group 'A' officers with the minimum

requisite service are not available, then Group 'B!

officers are to be considered for pﬁrely ad-hoc
appointment to senior scale post subject to the
feplacemenf by Group 'A*,officers as and when they
become avai}ableﬁ

Mr. BeS. Mainee in reply has stated that the QA

is not belated. The circular dated 31.12.1985 was .

_quashed by the Bombay Bench in 1987. Inspite of the

aforesaid order, the respondénts did not promote the
applicants agaimnst the vacancies which had.arisen in
1986 in accordance witn the Railway Board instructions

in existence prior to the issue of the impugned

circular. Consequently, the application was not

&
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béiatedbrfilad. In reply to the second objection, it

is stated that directly recruited Group 'A' officers were
neither proper nor -necessary parties in the above OA
because the 6 vacancies referred to by the appLicént
ardse in 1986 and they ought to have been filled up
by‘promotingw§§:icers who were éligible and availaple

at the tiﬁaétne Vaééncies'had arisen.since there.was -

no Group 'A' officer who was eligible or available to

be promoted to fillAup the said vacancies. Hence, there
was,no need to implead Group.'A' officers, It was
also s tated that the plea of the respondent-Railways

that the Senior Scale posts belong to Group 'At cadre

only was not correct. Even according to the circular

dated 31,12,1985, Group 'B! officers were entitled to be

promoted to Senior Scale. There was a quota fixed
for Group 'B! officers for Class I posts and that was
40%. They were entitled to be promoted at least to

fill up vacancies to make up 40% quota., It was stated

that the respondents have never given Class I status

to Group 1BY officer by posting in the junior scale
although there is a quota of 40% in their favour.

Group *Af status is.given to Group *B? pffieers only
after they are promoted in tne Senior Scale. Mr, Mainee,

therefore, pleaded that Group *A?! status b= given to the

Y
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extent of 40% to Group *!B! officers while they‘are
working in the junior scale. That would fulfil their
demand. He, therefore, pleaded that although the circular
dated 31.12,1985 has been upheld-by the Full Beach of the
Tribunal, this Bench may give a direction to the respondents
to give 40% quota in ?ﬁlassflﬁ to the promotees (Group 'BY)
iﬁ accordance with the extant rules.

Having heaid the learned counsel for’the parﬁies,
we are satisfied that the presegt 0.A is not bafred.by
limitation. We are also satisfied that the OA is not barred
for nén-impleadment of persons mentioned in para 6,25 of the
dAﬁ We are of the view that no arguménts can be heard
to assail the circular dated 31,12,1985 which has been
upheld by the Full Bench of the‘Tribunél at Guwahati. That
arder will prevail and.this QA has to be dismissed on this
ground alone.

However, we teel that something can be said about the
6 vacancies which took place in the Senior Scale in 1986,
The impugned circular would no doubt'bfevail but if the
40% quota for Group !BV officers in Class I posts remains
unfilled, eligible officers from Grou§ "Bt may be promoted
provided they have not less than three years non=-fortuitous
service in the grade and are otherwise eliginle. The

reservation of 40% posts in Class ‘L' for Group 'B? offiéer@

g
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is more or less admitted. (This has been referred to in

the order passed by the Hyderabad Bench of the Tribunal
in QA 6/86 dated 17th September, l§86ﬂ)

In view of the above, while dismissing the OA,
we.direct the respondent-RailWays to consider the Group 'Bf
officers who are otherwise eligible to fi;i ap their
40% quota in the Senior Scale. There will be no order
as to costs.,

A A

~

(Kaushal Kumar) - - | _ (Amitav Banerji)
Member (A) Chairman



