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For the applicants

Hon*ble Mr. Kaushal Kumar; Member (A).
Hon'ble Jto-. G. Sreedharan Nair, Member (j).

For the respondents
. _ A.--'V-V

Shri Rakesh Tikku, Counsel
in O.A. 1121/87.

^^^1 D. C. Vohra, Counsel
in O.A. 1359/87.

Shri P.H, Ramchandani,
Senior Counsel and
Shri 3. D. Gupta, Counsel.

(Judgment delivered by Hon'ble Member (A)
Mr. Kaushal Kumar)

I have gone through the judgment of my learned
..^"brother Shri g. Sreedharan Nair and concur with his

o^s^ervations in regard to the contentions raised on behalf
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of the applicants in_O.A. 1359/1987 regarding benefits
conferred on members of Sctieduled Caste and scheduleX
Tribe, i also agree with h'is observations and findings
in respect of O.A. 1195/1987 filed by a promotee Assistant.
However, I do not agree with him in so far as interprrtation
and implementation of the order of the Supreme Court dated
17.2.1987 are concerned for the reasons indicated in the
following paragraphs,

2. The applicants in O.A. Nos. 1121/1987, 1359/1987,
1368/1987 and 1450/1987 are all directly recruited Assistants/
Assistant Civilian Staff Officers, in the Armed For^j '̂̂
Headquarters Civil Service and they have in these applications
challenged the seniority list of Assistants of AFHQ Civil
Service issued on 8th May, 1987 purported to have been revised
in the light of the Supreme Court judgment dated 17th

February, 1987.

3. In order to appreciate the various contentions
raised and issues involved in this case, it is necessary
to go a little into the background and past historv^ll '̂-
the present litigation. The Aimed Forces Headquarters^
Civil service Rules, ^968 provide for reqruitment ,and
seniority of officers in the Civil Service of the Armed
Forces Headquarters. Recruitment to the lowest grade
of the service, namely, the grade of Assistant is made

by direct recruitment as well as promotion from the grade
of l|3per Division Clerks. A seniority list of Assistants

was published on 10.8.1984, which was challenged in the

Supreme Court through writ petition Nos. 15346-49 of 1984

(N.K. Dhawan &ethers v. Union of India &others) by
some promotee Assistants. The Supreme Court disposed of

these petitions vide order dated April 25, 1985, which is

extracted below; -

i
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"The petitioners in these Writ Petitions question

correctness of the seniority list in the cadre of

Assistants. The impugned seniority list is dated
August 10, 1984. Some;of the errors and defects pointed
out in the seniority list are such as would render it

illegal and invalid inview of the decision of this court
in G. 3. Lambha a Ors. Vs. Union of India & Ors. 1985(1)
Scale 563. The conclu^on in Lambha«s case invalidating
the seniority list was i: reached after a review of

^ numerous decisions bearing on the subject and more
-particularly three recent decisions in A. Janardan Vs.
Union of India 8. Ors. 1983(2) SCR 936, P. S. ?t4ahal &
Ors. Vs. Union of India g. Ors., A. I.R. 1984 3C 1291 and

^ O.P. Singla &Anr. Vs. ;!Union of India &Anr. , A. I.R.
; 1984 3C 1995.

"At the hearing of these writ petitions when
this pertinent fact wa4 pointed out to Mr. B. Datta,
learned Sr. Counsel foi? the Uhion of India, he requested
us to adjourn the matter to obtain appropriate
instructions from the Government of India.

I

"Today Mr. Datta informed us that in view of the
aforementioned decisions, the Government of India has
decided to review and reconsider the impugned seniority

ir list in the light of thje observations and principles
enunciated in the aforementioned judgements. The
itnpugned seniority will; not be enforced or given effect
to till fresh seniorityi list accbrding to relevant
rules and valid principles is drawn up. Rule is made
absolute to that effect! with no order as to costs.

i;

"Panel of promotions will have to be redrawn in
the light of the revised seniority list. We order
accordingly. All promojitions till now made and till
new seniority list is drawn up will be subject to the
fresh seniority list which should be drawn up within
four months from today. ;i Parties are left to bear their
own costs.»

August 1985, the Union of India filed an application
in the Supreme Court for directions / modification of the

Order dated 25.4.1985. VVhen this application for directions /
modification came up for [Rearing before the Hon'ble Supreme



Court, the Supreme Court while observing that this

application sought a review of their earlier Order,
dismissed the same. The respondents meanwhile on 27.11.85
proceeded to publish the aforesaid seniority list which was
annexed by them with their application for directions /
modifications of the order dated 25.4.1985. After consider
ing the representations received in respect of the seniority
list published on 27.11.85, the respondent Department
notified a new seniority list on 16.1.1986. This seniority
list dated 16.1,1986 was challenged before the Tribunal
Vide O.A. No. 41 of 1986 filed by the direct recruits and

0. A. No. 79 of 1986 filed by the promotee Assistants/^ The
Tribunal, vide its judgment dated 22,8.1986 (A.T.R. 1986 (2)
C.A.T. 270) dismissed 0. A. No.4i of 1986 (K.N. Mishra and
others v. Union of India and others) and allowed O.A.

No. 79 of 1986 {n.K. Dhawan and others v. Union of India and

others), thereby directing the Respondents No.l and 2 to
draw up a complete seniority list in the light of the

judgment of the Tribunal by including the names of tl:^
temporary, permanent and officiating Assistants workingvin
the substantive vacancies by giving them the benefit of

Continuous officiation and also to frame a fresh panel of
promotion based on that seniority.

5. The respondent Department, in compliance with the

judgment of this Tribunal brought out a new seniority
list in September, 1986, which was based on the principle
of continuous officiation or length of service in the grade
of Assistant and this principle was applied uniformly to the

promotee Assistants as also the direct recruits. This list

comple;tely ignored the inter-se seniority of direct recruits

based on their merit as envisaged in sub-rule 6 of Rule 16 of

the afhQ Civil Service Rules of 1968 which reads as follows: -

"(6) Direct recruits shall be ranked inter-se
in the order of merit in which they are placed
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St a competitive examination on the results of
which they are Recruited, the recruits of an
earlier examination being ranked senior to
those of a later examination. On confirmation
their inter-se seniority shall be regulated
in the order in| which they are so confinned:

^1^3 75° ^ Provided that the seniority of persons
(effective recruited through the competitive examinations
from 15.3.75) held by the Commission -

(i) in whose case offers of appointment are
revived after b^ing cancelled, or

(ii) who are not initially appointed for
valid reasons but are appointed after the

^ appointment of candidates recruited on the
^ basis of the results of the subsequent

examination or examinations,
shall be such as may lbe determined" by the Government
in consultation with|lthe Commission."

6. This seniority list was again challenged before
the Supreme Court through a special leave petition

No,3513-14 of 1986 and the same was disposed of by the
Supreme Court on 17th February, 1987. The order of the

^ Supreme Court is extracted below; -

"At the time of granting special leave this
Court limited the appeal to the question "»^ether the

continuous officiation upon which the ;
Central Administrative Tribunal has directed inter-se
seniority to be determined as between direct recruits
and promotees to the posts of Assistant Grade iv of
the service conflicts with sub-rule 6 of Rule 16 of
the Armed Forces Hea;dquarters Civil Service Rules
1968 which relates 1;o determination of inter-se seniority
of the direct recruits".

•Qi a perusal of the order of Administrative
Tribunal we find that what was decided by the High
Court was only the question of seniority vis-a-vis the
direct recruits and not the question of seniority
of the direct recruits amongst themselves. That
question was left op^en. The tribunal observed that
Sub-rule 6 of Rule 16 laid down that direct recruits
shall be ranked intet-se in the order of merit in

j i )
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which they were placed at the competitive examination
on the results of which they were recruited, the
results of an earlier examination being ranked senior
to those of later examination. The tribunal also
recorded that there was no quarrel about this in the

petition. Later the tribunal observed that if there
is any discrepancy in fixation of the seniority amongst
the direct recruits themselves, it is always open to
them to make their representation and for the Government
to rectify the errors, if any, without, however, affect
ing the seniority of promotees who have been declared
seniors to the direct recruits on account of their

continuous officiation. We do not see any conflict ^
between the direction given by the Tribunal and sub-rule
6 Rule 16 of the Armed Forces headquarters Civil Service
Rules 1968, We make it clear that seniority amongst
direct recruits themselves will be determined in
accordance with sub-rule 6 of Rule 16 of the Rules but
it will not affect the seniority of the promotees in
any manner which has to be determined on the basis of

continuous officiation. Subject to this observation,
the appeals are dismissed. No costs. Interim Orders are

vacated.^

7. In compliance with the aforesaid judgment of the

supreme Court, respondents No.l and 2 notified a new

seniority list in May, 1987, which has been impugne^n
these petitions before us. It may be pointed out that

the Supreme Court, vide its Order, dated 10,8.1987, while,

disposing of Miscellaneous Petition Nos. 12965-66 of 1987

(filed by K. N. Mishra 8. Ors. ) which sought clarification

of the order of the Supreme Court dated 17.2.1987, directed

as under: -

®The petitioners will be at liberty to move the

tribunal for vindicating their grievances, if

any, that our order has not been implemented,

QAPs 8. W. P. are accordingly disposed of,"

8. In the.revised seniority list now published in

May, 1987, inter-se seniority of direct recruits, as

determined by the UPSC according to their meritj has been
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scrupulously maintained;; irrespective of their dates of

joining and the seniority of direct recruit Assistants

has been integrated with that of promotee Assistants.

The names of promotee Assistants have also been shown

strictly in accordance With their dates of joining

after promotion. However, in integrating the direct

recruit Assistants with,,the promotee Assistants, the
•I

date of joining of the seniormost direct recruit has

been taken into account^ and he has been placed immediately

below the promotee Assistant who joined earlier than
i!

1^, him and all other direci recruit Assistants have been
placed below the seniormost direct recruit in the order

of their inter-se seniority. This has resulted in making

many direct recruit Assistants, who had joined much earlier

than the seniormost direct recruit Assistant below the

promotee Assistants wholi joined much later than those direct
(i

recruit Assistants. in|| other words, in maintaining the ji
"i "

I'

inter-se seniority of direct recruit Assistants under jj
•: 'I

nf sub-rule 6 of Rule 16, the seniority of many direct recruits jj
• ]j

has been submerged and suppressed with reference to the dates

of joining and the length of continuous officiation of the

'promotee" Assistants. Tfie point for consideration in these

applications is whetherthis is warranted by the direction

of the Supreme Court asi; contained in the order dated

February 17, 1987. ^

9. It is contendedby the learned Counsel 3hri P.H.

Ramchandani for respondents No.i and 2 and the learned

counsel 3iri G.D. Gupta .jfor the promotee Assistants,, that

this is strictly in accordance with the direction of the

Supreme Court to the effect «^v;e make it clear that seniority '

amongst direct recruits :themsclv6s will be determined in

accordance with sub-rule 6 of Rule 16 of the Rules but it wi11
'inot affect the seniority of the promotees in any manner



f/
- 8 -

which has to be determined on the basis of continuous^
officiation. Subject to this observation^ the appeals

are dismissed, (emphasis supplied)

10, On the other hand, learned counsel shri Rakesh

Tikku and Shri D.C, Vohra for the applicants contend

that the aforesaid directions of th.e Supreme Court do not

I envisage that while maintaining the inter—se seniority

of direct recruits in accordance with their merit or

rank, they should be placed much below the promotee
A

Assistants who had in fact joined as Assistants much

later than some of the applicants who are direct recruits.

By way of illustration, it was pointed out that a direct

recruit Assistant 2nri A. K. Popli, at Si. No,2100 on page

105 of the impugned seniority list who joined on 2.8.80

has been shov^n below a promotee Assistant Shri J. S. Nanray

at Si. No. 2023 on page 102 of the seniority list. Shri

J. S, Nanray had joined on 6.8.80 i.e. , later than the

direct recruit Assistant Shri A. K. Popli. The glaring

distortion in adjusting the seniority of direct recruit

Assistants vis-a-vis promotee Assistants with referp«;K;e

to their dates of joining is further highlighted by the'

following chart as brought out on pages 16-17 .of o,A.

No.1359/1987: -

31. No. in the Name of the applicant SI. No. of the promotee
impugned 8, his date of joining Assistants shown as senior
seniority list (direct recruits) although they joined later.

857 Oiet Ram Malawalia 779 to 848
13.4.72 (joined between 5.10.72

and 12.3.73).
1066 Rameshwar Tanwar 986 to 1040

1.10.74 (joined between 11.10.74
and 3.01.75).

1050 to 1061
(Joined between 30.1.75

and 07.4.75),.
1643 Mohinder Singh 1472 to 1483

24.12.77 (joined between 30.12.77
and 31.12,77 (AN).

1499 to 1624
(joined between 10.02.78

and 31,10.78 (AN).
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2835 Lai Routhang 2720 to 2831
13.4.82 (joined between 26,5.82

and 10.9.82)

2703 to 2708
: (joined between 17.8.82

and 18.8.82) !

2608 to 2680 !
(joined between 2.8.82

and 16.8.82).

]

J

f- IV in accordance with sub^rule 6 of Rule 16 should not affect !
the seniority of the promotees in any manner which has Ij
to be detenained on th^ basis of continuous officiation, hal
tc be interpreted so as to give a harmonious meaning and
construction while implementing the principle of seniority
based on continuous officiation or length of service in
a particular grade. tUs principle is applicable as much
to the direct recruits:as the promotees while keeping
intact the inter-se se.|iority of direct recruits in
accordance with their merit, it is argued that the
principle of seniorityrbased on continuous officiation is
not a prerogative to be extended only to the promotees;
this is also to be applied to direct recruits to the extenti!
possible while maintaining their inter-se seniority in j!
accordance with sub-ruJie 6 of Rule 16. In this connection. i|

J-l. It is pointed out by the learned counsel ^ri
B.C. Vohra that direct; recruits of 1978 have been placed
not only below the promotee Assistants of 1978, but also
below Assistants who were promoted in 1979 and had joined
much later than direct; recruit Assistants of 1978. He

contends that this is not warranted either by the rules
or the.directions of tjie supreme Court in the judgment
dated 17.2.1987. The learned counsel for the applicants
argued that the observations of the Supreme Court that

determination of seniority amongst the direct recruits
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reliance is placed on the observations of the Supreme^^
Court in 3.5. Lamba and Others v. L^icn of India and

Others (1985 (2) S. C. C. 604), In the said case, the
question was one of seniority between direct recruits
and promotees tc the Indian Foreign Service Branch »B*.
Rule 21(4) of the Indian Foreign service Branch

(Recruitment, Cadre, seniority and promotion) Rules,
1964 provided for fixing of seniority and reads as
follows: -

A-

"21. (4) subject to the other provisions of

this rule, persons promoted or recruited earlier

on the basis of earlier selection or recruitn^-nt

shall be senior tc those promoted or recruited

on the basis of subsequent selection of recruit

ment. o

Rule 25(1)(ii) reads as follows: -

•Direct recruits to a grade and persons substantively
appointed to the grade from the select list for

the grade shall be assigned seniority inter

according to the quotas of substantive vacantie^
in the grade reserved for direct recruitment and

the appointment of persons included in the select

list, respectively,"

In the aforesaid case, the supreme Court observed as

follows: -

"22. Approaching the matter from a slightly

different angle, in our opinion, Rule 21(4)

3nd Rule 25(1)(ii) both can be harmoniously

read because they operate in two different

areas. Rule 21(4) provides that subject to

other provisions of this rule (not all rules)

persons promoted or recruited earlier on the

basis of earlier selection or recruitment shall

j t
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be senior to those promoted or recruited on the

basis of subsequent selection or recruitment. If

the expression' ^selection* refers to those

promoted via the select list and the ejpression

•recruitment* refers to those entering service

by direct recruitment, in view of Rule 21(4)

those who enter service by »recruitment* or

•selection* a^ any time will always necessarily

be senior to those promoted cr recruited on the
,1

basis of a subsequent selectionor recruitment.

This is what Rule 21(4) provides. In terms it

caters to a situation virtiere recruitment or

selection is at intervals with a time lag.

Vacancies in the cadre or the grade arise every
r
ij

year. Normally the substantive vacancies in the

cadre have to be filled in as they occur or within

a reasonable time. The process of selection and

recruitment must continuously be in operation

roughly from year to year. By the impact of

Rule 21(4), the selection or recruitment of one
.1

year shall have precedence over selection or

recruitment of the next year and this is what.- •

is known in service jurisprudence as seniority
l'

according to continuous officiation in the cadre
'' i

or the grade which has been statutorily recognised
j

• i

in sub-rule (4) of Rule 21. This is in tune with

fair play and: justice and ensures equality as

mandated by Article 16.

12, Again in Narehder Chadha and others v. ihion of
|j

India and others (A. T. R. 1986 S. C. 49), where also the

question of integration of seniority of direct recruits

vis-a-vis promotees to Grade IV of Indian Economic Service? /

Indian Statistical Service was involved, the Supreme Court!:
/)• I!
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made the following observations; -

"Having given our anxious consideration to

the submissions made on behalf of the parties
and the peculiar facts present in this case we

feel that the appropriate order that should be

passed in this case is to direct the Union Govern

ment to treat all persons who are stated to

have been promoted in this case to several

posts in Grade iv in each of the two Services

contrary to the Rules till now as having been

regularly appointed to the said posts in Grade

IV under rule 8(i)(a)(ii) and assign them v

seniority in the cadre with effect from the

dates from which they are continuously officiat
ing in the said posts. Even those promotees

who have been selected in 1970, 1982 and

1984 shall 'be assigned seniority with effect

from the date on wrfiich they commenced to

officiate continuously in the posts prior to

their selection. For purposes of seniority the

dates of their selection shall be ignored. The

direct recruits shall be given seniority with

effect from the date on which their names

were recommended by the Commission for

appointment to such grade or post as provided

in clause (a) of Rule 9-C of the Rules. A

seniority list of all the promotees and the

direct recruits shall be prepared on the above

basis treating the promotees as full members of

the service with effect from the dates from which

direction shall be applicable only to officers

who have been promoted till now ••

13. It is contended by the learned counsel for the

applicants that both in the case of G. S. Lamba as well
1
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as Narender Chadha, the. principle laid down by the Supreme

Court for determining seniority of direct recruits vis-a-

vis promotees to a particular grade is that direct recruits I

or promotees of a particular year shall rank senior to

direct recruits and promotees of a subsequent year. This

principle recognises that seniority shall be based on the
I

length of service or continuous officiation while at the

same time, the inter-se' seniority of direct recruits is

to be maintained in accordance with their merit. The

Supreme Court specifically referred to G.3. Lamba's

.V case while disposing of' writ petitions No.15346-49 of 1984

(n. K. Dhawan &Ors. v. Union of India g. ors.), vide order

dated 25th April, 1985 and as such, the directions now given

by the Supreme Court on; February 17, 1987 te ve to be read i

and interpreted in the context of their earlier observations;

in the order dated 25th; April, 1985 and the ratio decidendi
i

in the cases of G. 3. La^^nba and Narender Chadha. 1;

14. On the other ha:nd, the learned counsel for the

promotee respondents Sh'ri G. D. Gupta contends that the
ii

decision given by the S;jpreme Court in the case of G. S.

Lamba was with reference to statutory rules 2i and 25 of the

Indian Foreign Service Branch"*8* (Recruitment, Cadre,
Seniority and Promotion) Rules, 1964 and similarly the

decision in the case of; Narender Oiadha was given in the

context of a specific s,jtatutory rule 9-C of the Indian

Economic Service / Indiian Statistical service Rules, 1961.

In the case of AFHQ Civil service Rules, there is no
i'

statutory rule corresponding to Rule 21(4) of the Indian

Foreign service Branch ,.*8* (Recruitment, Cadre, Seniority
and Promotion) Rules, 1^64 or Rule 9-C of the Indian

Economic service / Indian Statistical service Rules, 1961 an(i,
therefore, the direct rpcruits / promotees of a particular

•Iyear need not necessarily be placed above direct recruits / ;

promotees of a subsequent year.

1
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15. Respondents No. 1 and 2 in this case, while integrate

ing the seniority of the direct recruits vis-a-vis protnotees

after the judgment of this Tribunal dated 22nd August, 1986

in K. N« Mshra v. Union of India had ignored and given a

complete go by to the inter-se seniority amongst the

direct recruits themselves in accordance with their merit

or rank based on Rule 16(6) and determined the seniority

of all irrespective whether the person was a direct recruit

or promotee with reference to his date of joining only^

This was obviously not correct since the inter-se seniority

amongst direct recruits themselves, who are selected on
1

the basis of a competitive examination and assigned ranks

according to merit cannot be made dependent on the fortuitous

circumstance of a direct recruit joining earlier or later

than another direct recruit and, therefore, the Supreme

Court directed that inter-se seniority of direct recruits

must be maintained in accordance with their merit, as

envisaged by Rule 16(6). The Supreme Court also observed

that they did not see any conflict between the dired\tions

given by the Tribunal for fixing seniority in accordan-ce

with the principle of continuous officiation and sub-rule 6

•. of Rulfe 16 of the Arroed Forces Headquarters Civil se^rvice

Rules, 1968. Does this mean that the principle of length

of service or continuous officiation for determining

seniority of direct recruits vis-a-vis promotees has to be

given a complete go by as has been done in the seniority
7

list now impugned in these applications I The seniority of

direct recruits vis-a-vis the promotees has been made

dependent on the date of joining of the seniormost direct

recruit. It is quite possible that the seniormost direct

recruit is able to join after a considerable time for

various reasons viz. , that if he is an existing Government

servant, he may not be relieved from his earlier office, or
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he may be undergoing training and would like to join after

completion of the training, or his medical examination
and issue of fitness certificate is delayed, or there may
be inordinate delay in the verification of his character

and antecedents, etc. The fortuitous circumstance of the

seniormost direct recruit joining quite late as compared I
to the dates of joining ;of other direct recruits of his '

batch, has resulted as has been demonstrated in the present '
case in suppressing and Submerging the seniority of other
direct recruits of the spe batch (who joined much earlier
than the seniormost direct recruit) in relation to the
promotees who joined much later and this, in effect, is a
complete departure from the principle of determining seniorit;
on the basis of continuous officiation in so far as the

direct recruits are concerned. Even though the observation
of the Hontble supreme Cqurt in G. 3. Lamba's case-may have
been made in the context iof statutory rules 21 and 25 of the
Inaian Foreign Service Branch 'B' (Recruitment, Cadre,
Seniority and Promotion) Rules, 1964, they also observed
that "^_sel^i^on or recruitment of one year shall h.vo

precedence over selection;_or_j;ecruitment of the next yep,r
knoxvn in service iurisprudence as

senj^ty according to cohtinuou.. nffncjation in the cadre

orjhe^^a^a^j^ich has been statiitorilv reconnic^^H
sub-rule (4) of Rule 21.—This is in tune wi ^

equality as mandated bv Artirl^ ^^n

(emphasis supplied)
This observation is of universal applicability for determina
tion of seniority in cases; where the quota and rota rule has
broken down and it is in tj,is background that the direction
of the Supreme Court in their order dated 17th February, 1937
has to be read, interpreted and implemented, it is true
that while keeping intact the inter-se seniority of direct
recruits in accordance with Rule 16(6) and integrating them
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with the promotees in drawing up a common seniority listj

the principle of seniority based on continuous officiaticn

will have to be sacrificed or compromised with to some

extent either in the case of promotees or direct recruits.

It is to be seen how far this principle can be salvaged

or retrieved so as to do least damage to the interest of

promotees as also that of the direct recruits. In case

the date of joining of the seniormost direct recruit is

taken asthe crucial date for purpose of integration, '

there are bound to be distortions in the seniority of

other direct recruits who joined earlier and are placed

below the promotees who joined later. On the other hand,

if integration of seniority of direct recruits and promotees

is done with reference to the earliest date when a direct

recruit of a particular batch joined, it is possible that

some of the promotees who joined earlier than this date

will become junior to direct recruits of that particular

batch who joined on a later date. In the absence of any

statutory rule providing for placement of direct redruits /

promotees of a particular year above the direct recrui^ts /

promotees of a subsequent year, the only reasonable basis

for providing a fair, just and equitable basis, as required

by Article 16 would be that the integration of seniority

of direct recruits and promotees is done with reference

to the date of joining of the earliest direct recruit of

a particular batch and not with reference to the date of

joining of the seniormost direct recruit. This earliest

date would certainly be a date when any direct recruit,

including the seniormost direct recruit, could have joined

in point of time keeping in view the exigencies and

foirmalities required to be completed for joining the post.

This ensures that the seniority of the promotees determined

on the basis of continuous officiaticn is not affected in

any manner amongst themselves and also vis-a^vis direct
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recruits to the extent that they do not become senior to

all direct recruits v^o had joined earlier to them. if

in following this principle, some promotees become junior
to direct recruits vh;o joined later than them, it would be

a direct consequence of maintaining the inter-se seniority

^ of direct recruits in, accordance with Rule 16(6) and not

as offending the principle of seniority based on continuous

officiation.

16. It has been argued by the learned counsel for the

respondents that the only interpretation which can be given

to the direction of the Supreme Court that the seniority of

^ the promotees which has to be determined on the basis of
-4

continuous officiation will not be affected in any manner

is that under no circymstance a promotee is to be placed

junior to a direct recruit who has joined later than him.

This interpretation will give benefit to promotees, which

is perhaps much beyond what can be reasonably inferred or

interpreted from the direction of the Supreme Court if seen

in the context of their earlier direction in the judgement

^ , dated 25th April, 1985 and the observations made in G. S.
Lamba*s case.

17. A promotee who joins on a particular date having

become junior to a direct recruit, who has joined earlier

than him, has also necessarily to be junior to other direct

recruits who are senior to the particular direct recruit who

had joined earlier than him irrespective of the dates of

joining of those other,senior direct recruits. There is

no reason why the direct recruits of a particular batch should

suffer in the integration of their seniority vis-a-vis

promotees merely because the seniormost direct recruit of

their batch happens.to:join later than any of them for any

reason. An equitable basis in the absence of a statutory

rule for integration of seniority of promotees with direct

recruits on the principle of continuous officiation is
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provided only with reference to the notional date of
i

joining of the direct recruit who joins first in pointv

of time. There is no rule or principle which lays down

nor does the judgement of the Supreme Court direct that

this notional date has necessarily to be the date of

joining of the seniormost direct recruit of a batch. In

fact, if the date of joining of the seniormost direct

recruit is taken into account for purposes of integration

and this happens to be a date later than the dates when

some other direct recruits joined, it gives a complete

go by to the principle of seniority based on continuous

officiation in so far as direct recruits are concerned.

Apromotee can claim seniority over a direct recruit"^ a
particular batch only with reference to the earliest date

of joining of a direct recruit and not with reference to the

dates of joining of other direct recruits who become senior

to promotees,who joined earlier, not because of their dates

of joining but by virtue of Rule 16(6).

18, In view of the above discussion, the impugned

seniority list issued in May 1987 is liable to be quashed.

The same has tc be redrawn in compliance with the d^ections
of the Supreme Court given on i7th February, 1987 so a^ to

maintain the inter-se seniority of direct recruits intact"

as required under Rule 16(6) while integrating them with the

promotees on the basis of the earliest date of joining by

any direct recruit of a particular batch and not with

reference to the date of joining of the seniormost direct

recruit of the said batch.

19. In the result while O.A. NO. 1195/87 (Vishwa Nath

Nigam v. Union of India and others)is dismissed, the other

petitions (No. O.A. 1121/1987, O.A. 1359/1987, 0. A. 1450/1987

and O.A. 1368/1987) have to be partly allowed as per directions

given in the preceding paragraph.

Vi^UoHAL KIMAR)
MEMBER (A)
10.12.1987.
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Per fhe Hon''ble Shri G.Sreedharan Nair;

• It is rather'unrntmits that despite the verdicts ef thev' ;.

Supreme Court and of this Tribunal «hi=h uore intended toset, :

at rest the pratreoted battle bfet-eeh the direat recruits and ' V
the'departmental praisotees to the ppst of assistants of the Armed

Forces Headquarters Civil Siruicei the, iiattarVis, again being ,^
dragged on, ' ••

The members of the Apmed Forces Headquarters C^il '̂ ervice •,
oce Qcarned by the Ar.ad forces Headquarters Civil Service Rules,

1968, for short 'the Rules^;, made in. exercise; of• the powers ,

cdnferred'by the proviso tp Article 303 of the Constitution ' ^
, of India. Recruitment to the grade of Assistants, according •

. to. the rules laid .down in the third schedule is both by direct,^ •

recruitment and by. tuay of promotion from Upper Division Clerks

and a quota has been fixed for- either category. , Seniority-of ,

the officers is governed by Rule 16. Sub-rule (6) of Rule 16 ,

• provides, that'.direct recruits shall be- ranked inter s^ in^the ;•

order of merit in which tjiiey are placed at a, competitive .

examination on the resultj of u/hich they are recruited, the • ' '

recruits of an earlier examination, being ranked senior to • , •

• those of a, later examinai^ion.' It is further provided that. •'

on confirm3tion, their jTiter_se seniority shall be regulated

•, in the order in which they are so confinnad. ;^s' regards, the

inter so saniority of direct recruits and/departmental promotees,

•• 'it is provided in'Sub-rule (7) that the relative seniority ,of

r? •'
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direct recruits to a grade and persons appointed to the grade

by departmental promotion, shall be regulated in accordance

with the prouisions in the; third schedule. The relevant

provision in that behalf in the third schedule is that the

relative seniority will be' determined according to the

rotation of the vacancies ibetween departmental promotees and

direct recruits which shall be based on quotas of vacancies

reserved for promotion and direct recruitment. Thus, what is

^ envisaged under the Rules, is the quota rule of recruitment and

the rota rule of seniority interlinking them,

A seniority list of Assistants was drawn up in the year

1977. It was challenged by certain direct recruits before the
•j'

High Court of Delhi in Civil Writ Petition No.2 of 1978. During

the pendency of that petition, there was an amendment to the

^ Rules in the year 1981 on the basis of which a fresh seniority

list was drawn up in 1984. This was attacked by the promotee

Assistants before the Supreme Court in Urit Petitions 15345 to

15349 of 1984, Those petitions were disposed of by the

Supreme Court by order dated 25-4-1985. It is extracted belou;-

"The petitioners in these UJrit Petitions question

the correctness oi' the seniority list in the cadre of

Assistants. The impugned seniority list is dated

August 10, 1934. Some of the errors and defects pointed

out in the seniority list are such as would render it

illegal and invalid in view of the decision of this

court in G.S.Lambha & Ors, Vs. Union of India & Ors.

1985 (l) Scale 553. The ccnclusion in Lainbha's case

invalidating the senierity list was reached after a

review of numerous decisions bearing on the subject

II

!:
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.and more particularly three recent decisions in ,

• ' A.Danardan Vs. Union of India & Ors,' (1983 (2)

SCR 936, P.S,Mahal a Ors,- V/s, Union of India & Qrs,

A,I.,R.1984 SC 1291 and •O.P.-Singla'& Anr, Us. Union,

- '.of India & Anr, A. I.R.; 19^4 S.C 1995.

•" , • . At thB hearing of these writ petitions when

" - / • . .this pertinent fact was pointed out to Mr.B.Oatfcs,

. •. learned-Sr.Counsel for 'ths Union of ,India, he

•requested us to-adjourn the matter to obtain

. / appropriate instructions from the Government of

India, • •'

Today Plr.Datta inforfTisd us that in- view of .

•• the aforementioned decisions, the Government of

India has decided to reuieu/ and reconsider ths

r impugned seniority'list in.tha light of the'
• - . ' '

•• • observations and principles enunciated in the

aforementioned judgments. The impugned seniority-

. es-Will not be enforced or given effect to till fresh

• seniority list according to'relevant rules and

valid principles, is dr'aun up. Rule is-made

. absolute to that effect uith no. order as to costs. ..

• Panel of promotions wilL nave to be redrawn '

in the list of the revised sehiorlty list, order ,

^accordingly. All promotions till now made and till

•new. seniority list is drauit;! up will be subject-

to the fresh seniority list which should be drawn.

-. up .within four months f'rpm today.- Parties are left to

bear their own costs."'

Pursuant to the directions contained in the aforesaid judgment^i.a,

fresh seniority list was prepared in November ;L935. ''Stating that

it is'tentative,- the Go\>ernment •sought clarification from ths,-.

Supreme Court. However, the petition was dis^missed by order

,dated 23-11-1985 in the. following terms;-

"A perusal of the order :af- this Court (Dssais'
. /

I'- •
I •
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Eradi and Khalid; 3J) sought to be reviewed shows

that the order was passed on the statement of

nr.Dutta, learned counsel for the Government of

Indi0 that the Gpvernment has decided to review

and reconsider the impugned seniority list in the

light of the observations and principles enunciated

in the aforementirned judgments. The judgment^

referred to were;

(i) A. Janardhan jVs.Union of India & Ors,

1983(2|| SCR |p.935.

(ii) P.S«Mahal and Ors. Ug,Union of India & Grs,
!

AIR 1984 (SC) 1291.

(iii) O.P.Singia and Anr. Us.Unirn of India i Anr.

(A. I.R.1984 (SC) 1595).

(iv) G.S.tJamba ^ Ors. l/s.Union of India & Ors.

1985 (l) Scale 563.
•I

The order Li-as thus made with full agreement if

not at the instance of the Government. In the

circumstances. Lie see no justification for the

present petition which is based on the following

averment in ihe petitionj-

'In all the aforesaid four decisions of this

Court there are varying principles laid -down

for fixation of seniority. It was difficult

to follow them^in the facts and circumstances

of this case, '

We are surprised at this statement. It is

not stated what varying principles laid down in

the judgments were, nor is it stated when it was

discovered to be so. kie have no option but to

dismiss these petitions,"

Thereupon, the Government prepared a fresh seniority list

16-1-1985, solely on the basis of the continuous officiaticn in

the grade of Assistants. The applicants in 0.A.1121 of 1987, who

Jll-

on

.f\
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are direct recruits challenge^the said seniority list before

this Tribunal in 0.,'\.41 of 19136. Since the said list was

confined to 420 Assistants alone, the proinotees filed

O.A.I\lo»79 of 1986 to direct the Gouernment to prepare a

list including the names of all permanent, temporary and

officiating Assistants of the Department. These two 0.As,

were heard together and was disposed of by a Bench of this

Tribunal consisting of the Hon'ble Chairman and the Hon'ble

VicB-Chairman Shri''B.C.PIathur by judgment dated 28-8-^^56

reported at page 270 of A.T.R, 1982 (2) CAT. In those

cases, both the direct recruits as well as the prcmotees

contested the matter in a representatiue capacity, as is

clear from the statement in the penultimate paragraph of

the judgment. The stand taken up on behalf of the direct

recruits was that the quot^ and rota rule has not broken down,

the adhoc promotions were necessitated on account of ^

fortuitous circumstances and not because of the existence

of permanent vacancies and as such the prcmotees cannot be

deemed to be officiating on a long term basis against

substantive vacancies so as to be given the benefit of

continuous officiation in computing their length of service

in the Category of Assistants and determining their seniority.

As against this, the promotees contended that the fact that

the quota and rota rule has broken down was recognised by

the judgment of the Supreme Court dat^d 25-4-1985 and as such

the inter se seniority has to be determined on the basis of

continuous officiation. The core of the controversy was
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whether in driwing up the impugned seniority list, the

I

Government had follou/ed the instructions contained in the

i

judgment of the Supreme Court dated 25-4-1985 correctly, and

had applied the right principles. The four judgments of the

Supreme Court to which pointed reference was made in its order

dated 28-11-1985, namely, A.Danardhan Us, Union of India,

P.S,"1ahal and Ors \ls^ Union of India & Ors,, D.P.Singla and

Anr. Us. Union of India a Anr. and O.S.Lamba & Ors, Us. Union

of India i Ors. were all considered by tnis Tribunal and

it -was declared that'"the principle of taking into account

the period of continuous officiation in determining seniority

of promotees where quota rota rule has broken down which is
I

established in service law must be given effect to". This

finding was arrived at after considering whether appointment

to the cadre of Assistant by way of direct recruitment and by

or

way of promotion was dene strictly/at least substantially in

accordance with the quota and rota rule envisaged by schedule-$Mil
•! |i

the Rules^and » jarriving at the conclusion that it was-not ;j
J

;!

so done. It was also based on the finding that the rota rule

of seniority is inextricably linked up with the quota rule.

It is pertinent to refer to the following extract from

the judgment:- ,
I

"When clothed with these overriding powers,

appointment 'by way of promotions made from select

list between;1968—69 and 1980—B1 during which

period the quota and rota rule had broken down,

must be deem£2d to have been made in exercise of the

power of relaxation of rules vested in the Government

and such appointments must be treated as valid. Once
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these appointments are treated as v/alid, in the absence

of any other specific rule, even under Rule 15(5) which

merely lays down that the seniority must ba counted from

the date of the appointment to the grade, must h.aue

reference to the data of the first officiating promotion

of the promotee which has continued uninterruptedly. That

date must be taken as the date on wnich ha was appointed

to the grade of Assistant for purpose of sub-rule (5) of

Rule 16® Or else guen that sub-rule would^ot'̂ break Ci-ewri

and cannot be given effect to. In our v/iew, seniority in

this manner would not only conform to the mandate of the

Supreme Court but would also be just and equitable.""

The summing up of the resultant position by the Hon'blB

Chairman was as followss-

"•in sum, the benefit of this long period of

service would accrue to all promotees, who have

continuously officiated against long term vacancies^

and long term vacancies would be those that 'are not ^

for a few days or a few months or are otherwise ^

adventitious'. Irrespective of whether the posts

were temporary or permanent, so long as the promotion

was against long term or substantive vacancies and not

against short term or fortuitous vacancies, the period

of continuous officiation would have to be reckoned for

determining seniority, Whether the vacancies occurred

due to long term deputation or long leave due to death,

retirement, resignation, dismissal or removal, or due to

promotion regular, ad hoc, officiating or otherwise,

and whether the deputationists or promotees hold a lien

or not, the benefit of continuous officiation would

accrue to promotees against such vacancies,**

In the result, holding that "this list is in consonance with

the principles laid down by the Supreme Court for reckoning inter sa
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seniority between direct recruits and promotees where the quota

and rota rule has broken down", all the contentions raised by
\

the direct recruits•were rejected and 0.A.41 of 1986 was i

dismissed. In 0,A,79 of 19B6 on the ground that the seniority i

list was confined to some members of the grade, the Gov/ernment !

were directed to draw up a complete seniority list including
•i

all members of the grade occupying substantive vacancies

ii

irrespective of whether the vacancies were in temporary !|

or permanent post. The Tribunal hastened to add'that

"the seniority must ibe reckoned giving the benefit of

continuous officiation".

•i

In compliance, with the aforesaid judgment of this

Tribunal, a fresh seniority list was issued by the Government

in September 1986 following the principle of continuous

officiation. bJhen that list was published, the applicants

in 0.A.41 of 1986 preferred Civil Appeal N'os.3513 and 3514 of 19^

from the decision of; this Tribunal dated 22-8-1986. In those

appeals;, they highlighted that the principle of continuous

Officiation upon which the inter se seniority was directed by

the Tribunal to be determined as between direct recruits and

promotees conflicts with Sub-rule (6) of Rule 16 of the Rules

relating to the detei;mination of inter se seniority of the

direct recruits. Special leave was granted limited to the

consideration of this question. The appeals were finally

disposed of by the order dated 17-2-1987 holding that

"We do not see any coipflict between the direction given by

the Tribunal and Sub-rule (6) of Rule 16 of the Rules."

It was also added;-
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"We make it clear that seniority amongst direct recruits

themselves will be determined in accordance with

Sub-rule (6) of Rule 16 of the Rules, but it will not

affect the seniority of promotees in any manner which

has to be determined on the basis of continuous

officiation".

Though the appeals were dismissed, it was subject to the aforesaid

observation. In view of the judgment of.the Supreme Court^the

Government had to prepare a fresh seniority list and accordingly

they came out with a revised list on 8-5-1987. It is the said

seniority list that is under challenge in these applications.

0.A.1121 of 1987 is by four direct recruits, 0.A,1368 and

1450 of 1987 are by two other direct recruits. 0.A.1359 of 1987 is

by four direct recruits of whom the first three belong tojthe

Scheduled C^ste and the fourth to the Scheduled Tribe. 1195

of 1987 is by a prcmotee complaining that he has not been

placed in proper position in the seniority list vis-a-A/is the

third respondent therein, who is also a promotee. In

0.A. 1450 of 1987, there is a prayer for review of the earlier

judgment of this Tribunal in 0,A.41 and 79 of 1986. The said

prayer on the face of it cannot be maintained as 0.A.41 of 1986

was pursued before the Tribunal in a representative capacity on

behalf of the direct recruits and the matter was taken up in appeal

before the Supreme Court and there is aiee the verdict of the

Supreme Court, The other point that is raised in 0.A.1450 of 1987

is that as per the impugned seniority list, Ui» promotees who were
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ic*.
not members in service at the time of the entry of the applicant

I

have'been shoun senior to him. It is this identical ground

that has been urged in 0.A. 1368 of 1987 as well. In 0.A. 1121 of I:

1987 and in 0,A.1359 of 1987 also^the main ground of attack against

fy ^
the seniority list# sej''that in fixing the inter se seniority ''

^ j.
betii/een the promotees' and the direct recruits and also in

determining the inter! se seniority amongst the direct recruits,
i!

the benefit of continuous officiation has to be given. The

It

grievance projected is that the applicants have been deprived

of the benefit of thdir continuous officiation and have been

shown to be junior tq certain promotees who were promoted
j

subsequent to the date of appointment/selection of the

v..-'

V

applicants. This is alleged to be violative of Article 14 of

In

the Constitution of India, /o.A.1359 of 1987, yet another

ground has been put forward that in preparing the impugned

- seniority list none of the instructions to be followed as •
/ " i

regards the candidates belonging to Scheduled Caste and Scheduled

.1 . . li
Tribe has been complied with and as such there is ^violation of |i

: i
Articles 16(4), 46 and 335 of the Constitution, li

By way of reply, respondents 1 and 2, namely the Union of

India and the Chief /Administrative Officer, Ministry of Defence, '
ij

have stated in their ,;reply that while preparing the seniority list

pursuant to the order of the Supreme Court dated 17-2-1987,
I!

in order to comply with the directions contained therein, four •

different modes were attempted and after working them out, it waslj

found that the only method for effective compliance with the

order was to d.etermine the date of joining of the senior-most

direct recruit and then to rank the other direct recruits below

H
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him with reference to their place in the merit list in accordance

with Sub-rule (6) of Rule 16 of the Rules and to integrate the

promotees with reference to the date of appointment of the

senior-moat direct recruitjj. It is pointed out that these

applicants had to be brought down as they were juniors in rank

position uis-a-uis other direct recruits of the same examination^

On behalf of the promotees also, the same contention has been

taken up. It is emphasised that pursuant to the order of the

Supreme Court seniority among the direct recruits will haue

\

to be determined in accordance with Sub-rule (6) of Rule 16 of the

Rules, but that shall not affect the seniority of the promotees

^is—a—uis the direct recruits, which has to be determined on the

basis of continuous officiation of the promotees®

At this stage, the real scope of the enquiry that can be

embarked upon by tnis Tribunal has to be Xeferred to. It is to be

noted that when the impugned seniority list was publishecJ^^-i^^g

applicants in 0.A.1121 of 1987 approached the Supreme Court for

clarification of its order dated 17-2-1987. It was stated in

the petition (copy of which is at Annexure G in 0.A,1121 of 1987)

that in view of the direction of the Supreme Court the respondents/

authorities were left with no choice in the matter of fixation of

inter se seniority between the direct recruits and the promotees.

It was prayed that as the working out of the said direction has

resulted tc their detriment "some via media solution causing least

injury/prejudice to both parties haue to be amicably worked out in

the interest of justice, equity and sense of fair play". This

petition was disposed of by the Supreme Court by order dated 10-8-1987

which is as follows:-
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"The petitioners will be at liberty to move the

Tribunal for vindicating their grievance, if any,
<1

that our order has not been implemented".

In view of the aforesaid .order of the Supreme Court the jurisdiction

of this Tribunal on this jmatter, in my view, is very restricted.

By the order, the Supreme Court has indicated, though impliedly,

that the order dated 17-2-1987 has necessarily to be implemented,

What the Tribunal can look into is only whether there 'has been

any lapse on.the part of'ithe Government to implement the order

of the Supreme Court^and^o vindicate the grievance, if any, of the j'

applicants on that score. There is no case for the applicants

that the order of the Supreme Court dated 17-2-1987 has not been

implemented. They have also no case that the implementation has not

i

been done in accordance liiith the direction of the Supreme Court,

But their only grievance'is that in^implementing the order, prejudicej!

has been caused to them,^as certain promotees who have joined

service in the grade of Assistant^ after tbeir entry in the grade

i;

|l

are shown senior to them. As such, the simple question that arises is
• j.- • • . i|

whether the said circumstance will be a ground for this Tribunal
1(

to interfere with the seniority list, prepl^ared well in accordance

with the directions contained in the order of the Supreme Court.
\

I have no hesitation to hold that the answer has tc be in the

negative.

In appreciating the controversy, it will be useful to

bear in mind that the cardinal principle on the basis of which

the earlier seniority list was struck down by the Supreme Court

in its decision dated 25-^1-1985 and^eiterated by this Tribunal

while diismissing 0,A,41 of 1986 is by recognising seniority in a

i|
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cadre, grade or seruice on the basis of continuous officiation

where the quota rule of recruitment has broken down and the

rota rule of seniority is interlinked with the quota rule.

As far as the disputp in these cases is concerned, the latest

order of the Supreme Court dated 17-2-1987has also Eaaii^EHtesik this

principle, and has directed that though the seniority among the

direct recruits themselves is to be determined in accordance

with Sub-rule (S) of Rule 16 of the Rules, it will not affect

the seniority of the proinotees in any manner which has tQ be
•

determined on the basis of continuous officiation.(emphasis

Supplied), The Supreme Court has also referred with approval

to the direction that was given by this Tribunal that if

there is any discrepancy in fixation of the seniority among the
a

direct recruits themselves, it is always open to them to make

their representation and for the Government to rectify the
i

errors, if any, without however affecting the seniori-^^of

promotees who have been declared seniors to the direct recruits on

account of their continuous officiation. In the face of these

clear statements no seniority list can be prepared wherein a

direct recruit who has entered the service after^he continuous

officiation of a promotes can bs placed above the promotes.

The ranking of the direct recruits inter se is governed by

Sub-rule (6) of Rule 16 of the Rules, according to which the date

of joining of service is irrelevant, for, it has to be done

before confirmation in the order of merit in which they are

placed at the competitive examination^ and after confirmation in

the order in which the confirmation is made. So much so, there

is every possibility of a direct recruit who is the senior-most
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in a batch in the list prepared in accordance with the Sub-rule, '

j

actually joining service on a date subsequent to the date of

joining of his juniors. But, when it has been uniformly recognisedl

^ i-

that no direct recruit who has actually joined service subsequent i

to the^ccntinuous officiation of i>yBln promotee, shall be placed

above promotee, neeBBeaiiiA- '̂ while determining the inter se

seniority of the direcij. recruits vis-a-vis the promotees, Uwre

is the pnfis 1hT 11ty n^^the promotee who has started continuous

officiation before the.senior-most direct recruit actually

joined the service, but only after the date of joining service of a
%

ct
junior direct recruit, placed above the senior-most direct

recruit,

-!

The following illustration will make the position clear:—

Direct Recruits.

(Seniority-^ise
according to
Sub-ruleCs) of
R.li&-of Rules.)

• (1)

y^l
R-2

R-3

R-4

R-5 ' .F ••
R-6

R-7

Date of

joining.

(2)

1-12-1980

1-1-1980

16-1-1980

18-3-1980
20-4-1980

16-2-1980

26-6-1980

Promotees

(Senicrity-wise
with respect
:to continuous

officiation)
(3)

P.l

P.2

P. 3

P.4

Pi5''

• P. 6

Date of

joining.

(4)

30-12-1979

30-12-1979

15-1-1980

18-6-1980

13-9-1980

1-11-1980

In fixing the inter se seniority of these direct recruits ||
^ • 1|and promotees when the'direction given by the Supreme Court in its j

:i
order dated 17-2-1987 is complied with, the fixation will be as l|

follows;-

1) •P.l

2) P.2

3) ;P.3
4) P.4

5) •P.5

6) P. 6

7) R.l

8) R.2

9) R.3

10) R.4

11) R.5

12) R.6
13) R.7
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Only by such a fixation can the promotees P.l toP.6 all ^ -uhom

have started continuous officiation before R.l, the senior-most

direct recruit entered service, be given the benefit of their

continuous officiation» If, on the other hand, as is sought for by

the -applicants the seniority list is drawn up by fixing P.l qnd p,2

alone above R.l, the resultant position will be as follows;-

1) P.l
2) P.2
3) R.l
4) R.2
5) P.3
6) R.3
7) R.6
3) R.4 ^ '• y
9) R.5

10) P.4
11) R.7
12) P.5
13), P.6

If the list is drawn up in this manner, the proinotees P. 3 to P. 6

all of whom have started continuous officiation earlier than the

^direct recruit R.l will become juniors to him. Such a consequence

will be clearly violativs of the declaration made by this'iTribunal

in the judgment in O.A,41 of 1986 that "so far as substantive

vacancies are concerned, promotees who have continuously officiated

• in such vacancies should get the benefit of their continuous

officiation in reckoning , their saniority''^ which declaration

has been affirmed by the Supreme Court in its order dated

uiwlV. laa-
17-2-1987^ and^the direction given by the Supreme Court itself in •

the said order that the "seniority amongst direct recruits themselves

will be determined in accordance with Sub-rule (6) of Rule 16 of the

Rules, but it will not affect the seniority of thg promotees in

any manner which has to be determined on the b =:5is of continuous

officiation". No doubt, by drawing up the seniority ih thfi6«-^Zws(r

manner, the promotee P.3 who started continuous officiation only

\
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on 15-1-1980 becomes senior to the direct recruit R.2 who

entered service earlier. So also the pi^omotee P.4 who started

continuous officiation -only after the direct recruits R,3 to R,5

joined service^and the promotees P,5 and P.6 who started continuous

officiation only after "the direct recruit R.7 joined service,

become senior to those "direct recruits. This is a consequence

that directly flows from the fixation of seniority of direct

;!

recruits inter se under; Sub-rule (6) of Rule 16 of the Rules^
{ ^ I

and fixing the inter se seniority of the dirsct recruits uis-a-v/is

the promotees without affecting the seniority of the promotees in !

any manner which has to be determined on the basis of continuous

officiation, as ordained by the Supreme Court by its order dated

17-2-1987. If on account of the fact that a particular promotee

has started continuous -officiation only after a junior in a batch

of direct recruits has ^entered service, in case the senior-most

direct recruit^ in the'batch had joined only subsequently, the
\

Hdate of joining being after the commencemant of the continuous

officiation by the promotee, t9^ placing the promotee below the

junior direct recruit will have the effect of depriving the

promotee the benefit of continuous officiation vis-a-vis the

senior-most^recruit. If such a course was resorted to by the

Government in preparing the seniority list, it will bee a clear

violation of the direction of the Supreme Court. As has been

stated earlier, in view of the limited scope of enquiry by this

Tribunal, if it is established by respondents 1 and 2 that the
•

impugned seniority list is in implementation of the order of the

Supreme Court and is in consonance with the direction, the attack
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against the sa^ne on tha ground that it is violatiue of

Article 14 of the Constitution cannot be sustained before

this Tribunal. As the mode of preparation of the integrated

seniority list of the direct recruits and promotees in the grade

of Assistant^ has been already laid down by the Supreme Court,

^ S3 Cannot accede to ths submission of counsel of the applicants

that some other mode of integration may be laid down by this

Tribunal so as to ameliorate the hardship that is stated to

have been caused to some of the direct recruits,

•• , :•
The counsel of respondents 1 and 2 has produced a copy

of the impugned seniority list wherein the promotees and the

direct recruits are separately indicated. From that list it is

seen that of the applicants in 0.A.1121 of 1987 who belonged to

the 1978 batch, the 4th applicant is at Serial No,2097, the

2nd applicant is at Serial No,2100 and the 3rd applicant is

\

at Serial No.2109. The 4th app.licant joined service ^ly on

31-10-1980. Hence though the 3rd-applicant joined on 2-8-19B0

and the first applicant on 26-2-1980, as regards their inter ss

seniority, the 4th applicant is above the other two, for, he

has secured the 37th rank, while the 3rd applicant has secured

only the 156th rank and the first applicant only the 282nd rank.

In view of the specific provision regarding the fixation of

inter-se seniority among ths direct recruits contained in

Sub-rule (6) of Rule 16, there is no merit in the plea of the

applicants that the principle of continuous officiation has to

be applied as regards them also. It is only in the absence of

-any other rule of seniority that determination of seniority

on the basis of principle of continuous officiation in a cadre.
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grade or service operates. .As such, though the first applicant

joined service long before the 4th applicant he has been rightly
t

placed junior to the 4tri applicant in vieu of the ranking in

the merit list.

Mow coming to the integration of the promotees, it is seen
-I

that all promotees who started continuous officiation from

been

16-11-1979 till 31-10-19!80 have^lacad above the, 4th applicant,

as the latter had joined only on 31-10-1980, No promotee who has

started continuous officaation after 31-10-1980 has been placed

above the 4th applicant., However, those promotees at Serial Nos.2023

to 2095 have started continuous officiation only after the 3rd

i ij
applicant joined service,and those at Serial Nos.1960 to 2096 1

started continuous officiation only after the 1st applicant joined |i
• " ij

service. In the impugned seniority list, they have been shown as '|

seniors to the 3rd applicant and the 1st applicant respectively.

The grievance-of thi applicants is based on this. But, when the

o4- It*-

fact that the senior-mostj|^namely the 4th applicant, joined only

on 31-lQ;fl980. is taken into account', t,ho3a, promotees who started ]!

continuous officiation prior to 31-10-1980 are not placed above the

4th applicant, those promotees at Serial Nos.l96Q onwards will have to

!

forfeit their period of officiation ranging up to a period of

eight months. The preparation of a seniority list in that manner ij
:j

will amount to a patent violation of the recognition of the

i ergr ivH
principle of continuous officiation,and declaration that no

direct recruit shall steal a march over a promotee who has

started continuous officiation prior to his joining the service.

Besides^the list will not. be in conformity with the latest direction

of the Supreme Court in the matter.
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Similarly, in 0.A,1359 of 1987, the first applicant is

at Serial No,857 in the impugned seniority list. His date of

joining seruice is 13—4—1972, As he is ranked 320 in accordance

with his ftierit|, the direct Recruit at Serial No,849 Shri 3.S,Nanda

who is ranked 255, though he joined only on 17—3—73, nearly a year

later, has been shown senior, in accordance with Sub-rule (6) of

Rule 15 of the Rules. Similarly, the direct recruits at Serial

Nos,774 to 778, 850 and 852 to 856 are also shown above him though

thsy have joined only later. In preparing the integrated seniority

• '.I,; •

list only those promotees who had started continuous officiation pric

to 17-3-1973, the date of joining of Shri B.S,M3nda, have been

shown above him. Such promotees are at Serial Nos.779 to 848. Of

course, they started continuous officiation only after the first

applicant joined service. But, if they are placed below the first

applicant, naturally they will be below Shri B.S.Nanda as well,

\

and the result will be that a direct recruit who has joined service

months after they started continuous officiation is placed

above them.

The applicant in Q,A.1358 is at Serial No,2106 in the

impugned seniority list. He is ranked No®252 aw of the 1978 batch.

Though he joined service only on 27-2-1980,1 3S the 4th applicant

in 0,A.1121 of 1987 who is at rank 37 of the 1978 batch joined only

on 31-10-1980, in accordance with Sub-rule (6) of Rule 16 of the Rule

he has been placed in the seniority list below the former. As stated

earlier, the promotees who started continuous officiation from

16-11-1979 till 31-10-1980 had to be placed above the 4th applicant

in 0,A.1121 of 1987. Hence the grievance of the applicant in

0,A.1368 of 1987 that some of the promotees who started continuous
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officiation only after he entered service have been shouin senior

to him and as such the seniority list is unsustainable cannot be

accepted. For the same reason, the complaint of the applicant in

0.A.1450 of 1987 has also to be turned down. He is at Serial

!

No,2125 in the impugned seniority list. Though he joined service

on 20-5-1980, his ranking is only at No,365 of the 1978 batch and

as such he also has necessarily to be junior to the 4th applicant ij

in 0,A,1121 of 1987,

i|

The applicants in'iO, A,1359 of 1987 have raised another

ground, for attacking the seniority list. As stated earlier, the

first three applicants in that case belong to Scheduled Caste

and the 4th applicant to the Schedulsd Tribe, The ground urged

is that in the matter of fixation of seniority, the relevant rules

conferring benefits on members of Scheduled Caste and Scheduled
.1

Tribe have not been adhered to. In the application, they have

referred to five Officia 1, Plemoranda issued by the Government^ in

support of the plea. The,,answer of respondents 1 and 2 is that
i'.

there are no Government; orders giving .benefit icandid'ates belonging

to Scheduled Caste and Scheduled Tribe in the matter of fixation

of seniority and that the seniority of directly recruited employees

belonging to such categories has to be determined in the same manner

as applicable to others belonging to general category.

The first O.f^, referred to by the applicants is dated

22-4-1970. It deals only with the maintenance of model

roasters when there are reiserved vacancies for Scheduled Caste

and Scheduled Tribe, The next 0,1*1, dated 12-3-1984 deals only with

the principle of reservation in confirmation for candidates belonging

to Scheduled Caste and Scheduled Tribe. It is significant to note 'i
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4,..
that in paragraph 4 of the said O.PI. it is stated that fresh'"

reservation at the time of confirmation is not required in cases

whsrs the initial appointment ia made against substantive vacancies.

Of course in paragraph 5 of the 0,!^, cases where appointment to a

grade is being made partly by direct recruitment and partly by

promotion are dealt with and it is provided that in such cases

as regards direct recruits reservation will be applicable to

confirmation. There is nothing in the said 0»Pn. relating to

the drawing up of the seniority list. The reliance placed on

the O.n. dated 25-3-197G is also not helpful to the applfcants, for,

it deals only with the carrying forward of reserved vacancies. In

1^8 O.n, dated 20-4-1961, which is the fourth one that is referred t

v/
in the application^ and relied upon by counsel of the applicants

in 0.A, 1359 of 1987, it is specifically pr^ivided that amongst tha

permanent officers of a grade, their seniority will follow the

order of their confirmation. This is exactly what has be'dn

provided for in Sub-rule (6) of Rule 16 of the Rules, In"the

last 0.!*1, mentioned in the application,' namely the one dated

12-9-1958 also, the aforesaid principle has been reiterated.

It has been clearly laid down in O.n. dated 24-5-1974 issued

by the Department of Personnel and Administrative Reforms that the

roasters are intended to be an aid to determining the ps number of

vacancies to be reserved and are not meant to beused for determining

the order of appointment or seniority. It is a recognised principle

that after crnfirmation, the Scheduled Caste/Scheduled Tribe Officer

shall rank senior to temporary officiating officers of the grade,

but amongst the permanent officers of the grade, their seniority

will only follow the order of their confirmation.
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As far as applicants in 0.A.1359 of 1987 are

concerned, it is too late in the day to complain about the jl

order in which they have been confirmed - indeed no such 1!
' ii

grievance has been projected in the application - as it ji
; ' •'

has been done years back, ,|

:: i!
It follouis that the ground of attack on the impugned !l

seniority list based on the alleged privileges as members ofil
|1

1 1!
•' i'

the Scheduled Caste/Scheduled Tribe by the applicants in 1

i
0,A,1359 of 19B7 has to be overruled. i

• ' !
The result is that none of the grounds of attackij by ii

;• • i|
!'

the direct recruits, namely the applicants in 0,A.Nos,1121, ;;

1359, 1368 and 1450 of 1987 can be sustained.

In 0.a'. 1195 of 1987, the applicant who is a promotee I
t

and who is at Serial No,2268 in the inpugned seniority list

has assailed the ,seniority list on the short ground that

the 3rd respondent therein who was immediately below him in

the select list for promotion to the grade of Assistant, '

has been shown'abbve at Serial No.2206, The attack'is .devoid

of merit as it is not disputed that the 3rd respondent

started continuous, officiation in the grade on 29-12-1980

whereas the applicant commenced his service in the grade

only on 5-1-1981, In the judgment of this Tribunal in

0,A,41 of 1986, it was specifically held that even under

Rule 16(5) of the Rules which merely lays down that the

seniority must be cpunted from the date of appointment to

the grade must have reference to the date of the first

officiating promotion of the promotee which has continued

uninterruptedly and'that date must be taken as the date on
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which he was appointed on the grade qf Assistant for the

purpose of Sub-rule (5) of Rule 16. It uas also pointed out

that determinaticn of seniority in this manner tiiould not only

conform to the mandate of the Supreme Court ( in its order dated

24-5-1985), but would also be just and equitable. In the - ,

aforesaid judgment^ a mandate.was given to Government to give

.effect to the principle of taking into account the period

continuous officiaticn in determining the seniority of

promotees (vide pages 290 and 291 of 1986 ATR \lol,2). Besides,

in its order dated 17-2—1987, the Supreme Court had also recognised

this principle that the seniority of the promotees has to be
ft

determined on the basis of continuous officiaticn.

In the result, all these applications'^^re dismissed,

(g.sreedharan nair)'
Member (3)

s.v.


