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CORAM:  Hon'ble Mr. Kaushal Kumar, Member (A).
Hon'ble Mr. G. Sreedharan Nair, Member (J3).

For the applicants

For the respondents
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Shri Rskesh Tikku, Counsel

in 0.A. 1121 /87.

shri D.C. Vohra, Counsel |

in 0O.A, 1359/87,

Shri P.H. RamChandani,
Senior Counsel and

Shri 3.D., Gupta, Counsel.

\ ?
(Judgment delivered by Hon'ble Member (A)

Mr. Kaushal Kumar)

I have gone through the judgment of m§ learned

SIeedharanhnair and concur with his

1 o$ifrvations in regard tc the contentions raised on behalf
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of the applicants in 0.A, 1359/1987 regarding benefits
ccnferred on members of Scheduled Caste and scheduleJu
Tribe, 1 also agree with his observations and findings
in respect of 0.A, 1195/1987 filed by a promotee Assistant,

However, I dc not agree with him in so far as interpretation

’ and implementatlon of the order of the Supreme Court dated

l7 2.1987 are concerned for the reasops indicated in the
fbllowing paragraphs, i

2. The applicants in O.A. Nos. 1121 /1987, 1359/1987,
1368/1987 and 1450/1987 are all directly recruited Assistants/

Headquarters Civil Service and they have in these appllcatlona
challenged the senlorlty list of Assistants of AFHQ Civil
Service issued on 8th May, 1987 purported to have been revised
in the light of the Supreme Court judgment dated l7th
February, 1987.

3. In order to appreciate the various contentlons

raised and issues involved in this case, it is necessary

tc go a little into the background and past history 51;4 -
the present lltlgatlon. The Armed Forces Headquarters

Civil service Rules, 1968 prOV1de for recrultment and
seniority of officers in the ClVll Service of the Arpmed

Forces Headquarters., Recruitment to the lowest grade

of the Service, namely, the grade of Assistant is made

by direct recruitment as well as promction from the gradé

of Upper Division Clerks. A seniority list of Assistants

was published on 10,8.1984, which was challenged in the

Supreme Court through writ petition Nos.15346-49 of 1984
(N.K. Dhawan & Cthers v. Union of India & others) by
some promotee Assistants. The Supreme Court disposed of
these petltlons vide order dated April 25, 1985, which is

extracted below- -
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"The petitioners 1n these Writ Petitions questlon
correctness of the senlorlty list in the cadre of
Assistants. The 1mpugned seniority list is dated
Augusb 10, 1984, Some;of the errors and defects pointed
out in the seniority llst are such as would render it
illegal and invalid in: V1ew of the decision of this court
in G. 3, Lambha & Ors. Vs Unlon of India & Ors. 1985(1)
Scale 563. The conclu51on in Lambhats case invalidating
the seniority 115t was: reached after a review of
numerous decisions bearlng on the subject and more
.particularly three recent decisions in A. Janardan Vs.
Union of India & Ors. 1983(2) SR 936, P.S. Mahal &

Ors. Vs. Union of Indi% & Ors., A.I.R. 1984 sSC 1291 and
0. P, Sipgié & Anr. Vs. iUnion of India & Anr., A.I.R.
1984 SC 1995.

®At the hearing of these writ petitions when
this pertinent fact waé pointed out to Mr. B. Datta, ‘
learned Sr. Counsel fog the Union of India, he requested
us to adjourn the mattér to obtain appropriate
instructions from the Government of India.

(

'Today Mr. Datta 1nformed us that in view of the
aforementioned dec151ons, the Goverament of India has
~decided to review and reconsider the impugned seniority

list in the light of the observations and principles
enunciated in the arorementloned judgements. The
impugned seniority will not be enforced or given effect
to till fresh senlorlty list accordlng to relevant
rules and valid prlnc$ples is drawn up. Rule is made
-absolute to that effectLWLth no order as to costs.

"panel of promotiobs will have to be redrawn in
the light of the revise? seniority list. We order:
accordingly. All promoiions till now made and till
new seniority list is d#awn up will be subject to the
fresh seniority list which should be drawn up within
four months from today.: Parties are left to bear their
own costs.® ;

4. 'In August 1985, the Uhlon of India filed an application

in the Supreme Court for dlrectlons / modification of the

Order dated 25.4,1985, When thls application for directions /

modlflcatlon came up for hear{Pg before the Hon'ble Supreme
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Court, the Supreme Court while observing that this >
application sought a review of their earlier Order,
dismissed the same. The respondenfs meanwhile on 27,11.85

proceeded to publish the aforesaid seniority list which was

annexed by them with their épplication for directions /

modifications of the order dated 25.4.1985. After consider-

ing the representations received in respect of the seniority '

list published on 27.11,85, the respondent Department

. vide 0.A. No.4l of 1986 filed by the direct recruits?%nd

~notified a new seniority list on 16.1,1986. ' This senidrity

list dated 16.1.1986 was challenged before the Tribunal
O.A. No.” 79 of 1986 filed by the promotee Assistants.*” The
Tribunal, vide its judgment dated 22,8.1986 (A.T.R. 1986 (2)
C.A. T, 270) dismissed '0.A. No.4l of 1986 (K.N. Mishra and

~others v. Union of India and others) and allowed 0.A.

No.79 of 1986 {N.K. Dhawan and others V. Union of India and

others), thereby directing the Respondents No,l and 2 to

draw up a complete seniority list in the light of the
judgment of the Tribunal by including the names of tﬁi
temporary, permanent and officiating Assistants worgzng\}n
the substantive vacancies by giving them the benefit of
tontinuous officiation and also to frame a frééhﬁ;anel of
promotion based on that seniority.

5. The respondent Department, in compliance with the
judgment of this Tribunal brought out a new seniority

list in September, 1986, which was based on the principle

of continuous officiation or length of service in the grade-

‘of Assistant and this principle was applied uniformly to the

promotee Assistants as also the direct recruits., This list
completely ignored the inter-se seniority of direct recruits
based on their merit as envisaged in sub-rule 6 of Rule 16 of
the AFHQ Civil Service Rules of 1968 which reads as follows: =

*(6) Direct recruits shall be ranked inter-se
in the order of merit in which they are placed
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at a competitive examination on the results of
which they are recruited, the recruits of an
earlier examinaiion being ranked senior to
those of a late} examination. On confirmation
their inter-se seniority shall be regulated |
in the order iniwhich they are so confirmed:

$SRO 110 dated $ Provided that the seniority of persons

?;?%thive recruited through the competitive examinations %

from 15.3.75) held by the Comm1351on -

(i) in whose case offers of appointment are
revived after being cancelled, or _ l
' !

|

(ii) who are nb# initially appointed for '
valid reasons but are appointed after the X
appointment of éandidates recruited on the ”
basis of the results of the subsequent |
examination or examlnatlons, ¢
shall be such as may be determined by the Government ﬁ
in consultation with!the Commission."®

6. ~ This seniority list was again challenged before !
the Supreme Court throuéh a special leave petition ' |
NO.3513f14 of 1986 and the same was disposed of by the . ”
Supreme Court on 17th February, 1987. The order of the !
Supreme Court is extracted below; - o

®"At the time of granting special leave this !

Court limited the appeal to the question ®"yhether the M

. ) prlnC1ple of continuous officiation upon which the . ‘L
- Central Admlnlstratlve Tribunal has directed inter-se
seniority to be detgrmlned as between direct recruits

and promotees to the posts of Assistant grade IV of !

the service conflicfs with suberule 6 of Rule 16 of -

the Armed Forces Headquarters Civil Service Rules

1968 which relates to determination of inter-se senlorlty

of the direct recrults“

\ |
"On a perusal of the order of Admlnlstratlve

Tribunal we find that what was decided by the High !
Court was only the questlon of seniority vis-a-vis the |
direct recruits and not the question of seniority
of the direct recru1ts amongst themselves, That
question was left open The tribunal observed that
Sub-Tule 6 of Rule 16 laid down that direct recruits ?
shall be ranked 1nter-se in the order of merit in |

P ) ) ) 'I!

I[ Il
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which they were placed at the competitive examination

cn the results of which they were recruited, the 24
results of an earlier examination being ranked senior

to those of later examination. The tribunal also
recorded that there was no quarrel about this in the
petition., Later the tribunal observed that if there

is any discrepancy in fixation of the seniority amongst
the direct recruits themselves, it is always open to
them to make their representation and for the Government
to rectify the errors, if any, without, however, affect-
ing the seniority of promotees who have been declared
seniors to the direct recruits on account of their
continuous officiation. We do not see any conflict -
between the direction given by the Tribunal and sub-rule
6 Rule 16 of the Armed Forces headquarters Civil Service
Rules 1968, We make it clear that seniority arnnait
direct recruits themselves will be detemined in
accordance with sub-rule 6 of Rule 16 of the Rules but
it will not affect the seniority of the promotees in

any manner which has to be determined on the basis of
continuous officiation. Subject to this observation,
the appeals are dismissed. No costs. Interim Orders are
vacated. ®

- 7. In compliance with the aforesaid judgment of the

Supreme Court, respondents No.l and 2 notified 2 new

seniority list in May, 1987, which has been impugne@»ig
these petitions before us. It may be pointed out that ;
the Supreme Court, vide its Ordep:dated 10.8.1937, whi%e;
dieposing of Miscellaneous Pefition Nos.12965-66 of 1987
(filed by K.N. Mishra & Ors.) which sought clarification
of the order of the Supreme Court dated 17,2.1987, directed
as under: -

- "The petitioners will be at liberty to move the
tribunal for vindicating their grievsnces, if
any, that our order has noct been implemented.
CiPs & W.P, are accordingly disposed of."®

8. In the revised seniority list rnow published in

May, 1987, inter-se seniority of direct recruits, as

determined by the UPSC according to their merit, has been
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-recruit Assistants. In other words, in malntalnlng the
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scrupulously malntalned 1rrespect1ve of thelr dates of

joining and the senlorlyy of dlrect recrult Assistants
has been integrated wit@ that of promotee Assistants. i
The names of promotee Assistants have also been shown i

strictly in accordance with their dates of joining

after promotion. However, in integrating the direct ;

recruit Assistants with;the promotee Assistants, the

date of joining of the genioxmost direct recruit has

been taken info acsountaand he has been placed immediatel?
below the promotee A531stant who joined earlier than-

him and all other dlrect recrult Assistants have been
placed below the senlormost dlrect recruit in the order.

of their inter-se senloylty. This has resulted in making
many direct recruit Ass%stants, who had joined much earlier
than the seniormest diréct recruit Assistant belcw the

promotee Assistants NhO JOlned much later than those direct

inter-se senibrity of dlrect recruit Assistants under
sub=rule 6 of Rule 16, the seniority of many direct recrultsh
has been submerged and suppressed wwth reierence to the dateé
of joining and the length ot continuous ofificistion of the

promotee Assistants., The pcint for consideration in these |

applications is whetherﬁthls is warranted by the direction
of the Supreme Ccurt as! contalned in the order dated
February 17, 1987. ;

9. - It is'contendediby the learned Counsel shri P.H.
Ramchandani for respond%nts No.l and 2 and the learned
counsel Shri G. D Guptagfor the promotee Assistants, that

this is strictly in acCérdance with the direction of the

Supreme Court to the effect ®ye make it clear that seniority

amongst direct recruitsfthemselvés will be determined in

accordance witg_sub-rulé 6 of Rule 16 of the Rules but it wil

not affect the senioritﬁ of the promotees in any manner

3
"
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which has to be determined on the basis of continuouéip

officiation. Subject to this observation, the appealé

"~ are dismissed,® (emphasis supplied)

10, On the other hand, learned counsel Shri Rakesh
Tikku and shri D.C. Vohré'for the applicants contend

that the aforesaid directions of the Supreme Court do not
envisage that while maintaining the 1nter-se seniority

of direct recruits in accordance with their merit or
rank, they should be placed much below the I omotee
Assistants who had in fact joined as Assistants much
later than some of the applicants who are direct recruits.
By way of illustration, it was pointed out that a diﬁgct
recruil Assistant Shri A.K. Popli, at Sl. No.2100 on page
105 of the impugned seniority list who joined on 2.8.80
has been shown below a promotee Assistant Shri J. S. Nanray
at Sl. No.2023 on page 102 of the seniority list. Shri
J.S. Nanrsy had joined on 6.8.80 i.e;, later than the
direct recruit Assistant Shri A.K. Popli. The glaring
distortion in adjusting the seniority of direct recrqit
Assistants vis=z-vis promotee Assisfants with refer;;%e
to their dates of joining is further highlighted by théy
following chart as-b;qﬁght out on pagé§ 16-l7£pf.OzA,
No.1359/1987: -

in the Name of the appllcant Sl. No. of the promotee '
impugned & his date of joining Assistants shown as senior
seniority list ({(direct recruits) although they joined later.
857 Chet Ram Malawalia 779 to 848
13.4.72 (Joined between 5,10.72
and 12,3.73).
1065 Rameshwar Tanwar 986 to 1040
1.10.74 { Joined between 11.10.74
and 3.0L.75).
1050 to 1061
{Jcined between 30.1.75
and 070 40 75 ),o
1643 Mohinder Singh 1472 to 1483
24,1277 : (Joined between 30.12,77

and 31.12,77 (AN).

1499 to 1524
{(Joined between 10.02.78
and 31.10.78 {AN).

h
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{gl. No. in the Name of the applicant Sl. No. of the promotee. F
impugned & his date of joining Assistants shown as senior,
senicrity list R !
2835 Lal Routhang . 2720 to 2831
13,4.82 : (Joined between 26,5,82

: 2703 to 2708
; (Joined between 17.8.82
5 and 18,8.82)

|
and 10.9.82) ;
|
f

|

- 2608 to 2680 5|'
(Joined between 2,8.82 |

: and 16.8.82). |

11, It is bointed bdt by the learned counsel shri
B.C. Vohra that direcffrecruits of 1978 have been placed

e H}?

not only below the promotee Assistants of 1978, bﬁt alseo ;
below Assistants who w%re prcmoted in 1979 and had joined |
much later than directfrecruit Assistants of 1978, He i
contends that this is not warranted either by the rules |
or the directions of tbe Supreme Court in the judgment I
dated 17.2,1987. The ;earned counsel for the applicants
argued that the observétions of the Supreme Court that
determination of senio?ity amongst the direct recruits j
o in accordance with sub%rule 6 of Rule 16 should not affect H
- the seniority‘of the pfomotees in any manner which has ;
tc be determined on the basis of continuous off1c1atlon has
tc be 1nterpreted s} as to give a harmonlous meaning and
construction while 1mplement1ng the principle of seniority
based on ccntinuous off1C1atlon cr length of service in
a particular grade. Tﬁis principle is applicsble as much
to the direct recruits: ‘as the promotees while keeping ‘U
intact the inter-=se senlorlty of direct recruits in b
accordance with their merit. It is argued that the b
principle of seniorityfbased on continuous officiation is 1
not a prerogatlve to be extended only to the promotees; H
this is also to be applled to direct recrults to the extentE

Iil
possible while malntalnlng their inter-se senicrity in ﬁ

accordance with sub—rqye 6 of Rule 16, In this connection,ﬁ

|

i
i
It
M
i
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reliance is placed on the ébservations of the suprémgi
Court in G.S. Lamba and Cthers v. Unicn of India and
Others (1985 (2) S.C.C. 604). In the said case, the
question was one of seniority between direct recruits
and promotees tc the Indian Foreign Service Brahch B¢,
Rule 21(4) of the Indian Foreign service Branch 'B!
(Recruitment, Cadre, seniority and Promotion) Rules,
1964 provided for fixing of seniority and reads as
follows: - |

“21.' (4) subject to the other provisions of
this rule; persons promoted or recruited earlier
on the basis of earlier selection or recruitggnt
shall be senior tc those promoted or recruited
on the basis of subsequent selection of recruit-
ment. "

Rule 25(1)(ii) reads as follows: =

"Direct recruits to a grade and persons substantively
appointed to the grade from the select list for
the grade shalL be assigned seniority inter sg
according to the quotas of substantive vacaﬁ%ieQ
in the grade reserved for direct recruitment and‘
the appqintmént of persons included in- the select
list, réspectively,“

In the aforesaid case, the Supreme Court observed as
follows: =

w32, Approaching the matter from s slightly
different angle, in our opinion, Rule 21{4)
and Rule 25(1)(ii) both can be harméniously
read because they operate in two different
areas. Rule 21(4) provides that subject to
other provisions of this rule (not all rules)
persons promoted or recruited earlier on the

basis of earlier selection or recruitment shall

7 J A
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India and others {A.T.R. 1986 S.C. 49), where also the i
question of integratibn of seniority of direct recruits |
vis=-a=vis promotees t@ Grade 1V of Indian Economic Servicé

Indian statistical Sé;vice was involved, the Supreme Court

i

=11l -
be senior to tbose promoted or recruited on the |

basis of subsehuent selection or recruitment. If

the expression’ 'selection' refers to those

promoted via the select list and the expression

‘recruitment! refers to those entering service J

by direct recruitment, in view of Rule 21(4)
those who enter service by trecruitment? or .

tselection' aﬁ any time will always necessarily

be senior to those promoted o recruited on the . |
basis of a subsequent selectionor recruitment. |

This is what ﬁule 21(4) provides. In-terms it

caters to a situation where recruitment or

selection is at intervals with a time lag.

Vacancies in the cadre or the grade arise every |

i
\
I|
)
i
i

1

year, Normall§ the substantive vacancies in the
cadre have to;be filled in as they occur or within?
a reasonable ﬁime. The process of selection and E
recruitment mﬁst continuously be in operation
roughly from year to year. By the impact of I
Rule 21(4), tge selection or fecruitment of one |
year shall ha;e precedence over selection or

recruitment oi the next year and this is what.' .

is known in service jurisprudence as seniority

according to continuous officiation in the cadre

or the grade which has been statutorily recognised

in sub-rule (4) of Rule 2l. This is in tune with

fair play and justice and ensures equality as

|
|
i
I
|
i
i
i
I
[

'
h
H
i
2
‘

mandated by Article 16. ,..%

|
|
|
|
|
!

Again in Narender Chadha and others v. Union of
i i
|

|
|
|
|
|
|
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made the following observaticns: =

13.

NG

®Having given our anxious consideration to
the submissions made on behalf of the parties
and the peculiar facts present in this case we
feel that the appropriate order that should be
passed in this Case is to direct the Unison Govern-
ment to treat all persons who are stated to
have been promoted in this case to severai
posts in grade IV in each pf the two Services
contréry to the Rules tiil now as having been
regularly appointed to the said-posts in Grade
IV under rule 8(1)(a){ii) and assign them 4
seniority in the cadre with effect from the
dates from which they are continuously officiat-
ing in the said posts. Even those promotees
who have been selected in 1970, 1982 and
1984 shall 'be assigned seniorify with effect
from the date on which they commenced to

officiate continuously in the posts pricr to
o

g’ )

.\\:

their selection. For purposes of seniority the
dates of their selection shall be ignored. The
direct recruits shall be given seniority with o
effect from the date on which their names |
were recommended by the Commission for

appointment to such grade or post as provided

in clause (a) of Rule 9-C of the Rules. A

seniority list of all the promotees and the

direct recruits shall be prepared on the above

basis treating the promotees as full members of

thé Service with effect from the dates from which

direction shall be applicable only to officers

who have been promoted till now, ...,w

It is contended by the learned counsel for the

applicants that both in the case of G.3. Lamba as well

J
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as Narender Chadha, the;principle laid down by the Supreme

Court for determining seniority of direct recruits vis-a-

vis promotees to a particular grade is that direct recruits
or promotees of a particular year shall rank senior to

direct recruits and promotees of a subsequent year., This |

principle recognises that seniority shall be based on the
length of service or coﬁtinuous officiation while at fhe !
|

same time, the inter-se seniority of direct recruits is I

to be maintained in accbrdance with their merit. The

Supreme Court specificaily referred to 5.3, Lamba's

)
1

case while disposing of writ petitions No.l5346-49 of 1984

h
i

|
;.‘

(N, K Dhawan & Ors. v. Union of India & Ors.), vide order ﬁ
dated 25th April, 1985 nd as such, the directions now glven?
by the Supreme Court on February 17, 1987 ha ve to be read ﬁ
and interpreted in the context of their earlier obser\.rat:v.ons'E
in the order dated 25th April, 1985 and the ratio decidendi h
in the cases of G. 3. Lamba and Narender Chadha. ’ L
14, On the other hand the learned counsel for the !
promotee respondents Shrl G.D. Gupta contends that the f
decision given by the Supreme Court in the case of G S. i
Lamba was with reference to statutory rules 21 and 25 of theﬂ
Indlan Forelgn serv1ce Braacu 'B' (Recru1tment Cadre,
Seniority and Promotlon) Rules, 1964 and similarly the
decision in the case ofENarender Chadha was given in the X
context of a specific s#atutory rule 9=C of the Indian

Economic Service / Indian Statistical Service Rules, 1961.

In the case of AFHQ Civﬁl Service Rules, there is no

i
" statutory rule correspondlng to Rule 21(4) of the Indlan #

Foreign service Branch 'B' (Recruitment, Cadre, Seniority ﬁ
and Promotion) Rules, 1964 or Rule 9—C of the Indian

Economic service / Indlan Statistical service Rules, 1961 an
therefore, the direct recrults / promotees of a particular ;

year need not nece:sarlly be placed above direct recruits /

promotees of a subsequept year,
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15, Respondents No.l and 2 in this case, while ihtegrato
ing the seniority of the direct recruits vis-a-vis promotees
after the judgment of this Tribunal dated 22nd August, 1986
in K,N. Mishra v. Union of india had ignored and given a
complete go by to the inter-se seniority amongst the

direct recruits themselves in accordance with their merit

or rank based on Rule 16(6) and determined the seniority

of all irrespective whether the person was a direct recruit
or promotee with reference to his date of joining only:

This was obviously not correct since the inter-se seniority
amongst direct recruits themselves,:who are selectedron

the basis of a competitive examination and assigned ranks
according to merit cannot be made dependent on the fortuitous
circumstance of a direct recruit joining earlier or later
than another direct recruit and, therefore, the Supreme
Court directed that inter=se seniority of direct recruits
must be maintained in accordance with their merit, as
envisaged by Rule 16(6). The Supreme Court also observed
that they did not see any conflict between the directions
given by the Tribunal for fixing seniority in accoféance

with the principle of continuous officiation and sub-rule 6

“of Rule 16 of the Armed Forces Headquarters Civil'servicé

Rules, 1968. Does this mean that the principle of length
of service or continuous officiation for determining
senlority of direct recruits vis—a=vis promotees has to be
given a complete go by as has been done in the seniority
list now impugned in these applicationsg The seniority of
direct recruits vis-=a=vis the promotees has been made
dependent on the date of joining of the seniormost direct
recruit. It is quite possible that the seniormost direct
recruit is able to join after a considerapble time for
various reasons viz., that if he is an existing Government

servant, he may not be relieved from his earlier office,  -or
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he may be undergoing tréining and wculd like to join after
completion of the training, or his medical examination
and issue of fitness ce#tificate is delayed, or there may

be inordinate delay in the verification of his character

and antecedents, etc. The fortuitous circumstance of the

seniormost direct recruﬁt joining quite late as compared
to the dates of joiningfof other direct recruits of his
batch, has resulted as Hés been demonstrated in the present
Case in suppressing and submerglng the seniority of other
direct recruits of the same batch (who joined much earller
than the seniormost dlrect recruit) in relation to the

promotees who joined much later and this, in effect, is a

complete departure from the principle of determining senlorlt

on the basis of contlnuous officiation in so far as the

direct recruits are concerned. Even though the observation

of the Hontble sSupreme Céurt in G.35. Lamba's case may have

been made in the contextfof statutory rules 21 and 25 of the

Indian Foreign Service B#anch 'B' (Recruitment, Cadre,

Seniority and Promotion)ERules,

that

1964, they also observed

®the selection or recrultment of one year shall have

precedence over select*on Or recruitment of the next year

and thls is what is kno

b, 4:

Nn 1n serv1ce jurisprudence as

senlorltXAaccord ng to contlnuous cfficiation in the cadre

~ or the grade which has been statutorily recognised in

sub=rule (4) of Rule 21,

T W~ + -

and justice and ensures equallty as_mandated by Arulcle 16",

(enpha51s supplied)

This observation is of unlversal applicability for determina-

tion of seniority in Cases where the quota and rota rule has

broken down and it is in thls background that the direction

of the’ Supreme Court'in their order dated 17th February, 1987

has to be readv 1nterpreted and implemented. It is true

that while keeping intact ﬁhe inter-se seniority of direct

recruits in accordance witﬁ Rule 16(6)

and integrating them
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with the promotees in drawing up a common seniority list,
the principle of seniority based on continuous officiaticn
will have to be sacrificed or compromised with to some
extent either in the case of promotees or direct recruits.
It is to be seen how far this principle can be salvaged
or retrieved so as to do least damage to the interest of
promotees as also that of the direct recruits. In case
the date of joining of the seniormost direct recrﬁit is
taken asthe crucial date for purpose of integration,
there are bound to be distortions in the seniority of
other direct recruits who joined earlier andare plaged
below the promotees who joined later. On the other hand,
if integration of seniority of direct recruits and promotees
is dohe with reference to the earliest date when a direct
recruit of a particular batch joined, it is possible that
some of the promotees who joined earlier than this date
will become junior to direct recruits of that particular
batch who joined on a later date. 1In the absence of any
statutory rule providing for placement of direct recdruits /
promotees of a particular year above the direct re;rukts /
promotees of a subsequent year, -the only reasconable basis
for prov1d1ng a falr, just and equltable basis, as req41red -
by Article 16 would be that the integration of seniority
of direct recruits and promotees is done with reference
to the date of joining of the eariiest direct recruit of
a particular batch and not with reference to the dste of
joining of the seniormost direct recruit. This earliest
date would certainly be a date when any direct recruit,
including the seniormcst direct recruit, could have jbined

in point of time keeping in view the exigencies and

- formalities required to be completed for joining the post. -

This ensures that the seniority of the promotees determined
on the basis of continuous officiaticn is not affected in

any manner amongst themselves and also vis~a=vis direct
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recruits to the extedt that they do not become senior to
all direct recruits ﬁho had joined earlier to them. If
in fcllowing this prinéiple, some promotees become junior
to direct recruits wﬁb joined later than them, it would be
a direct consequence.bf maintaining the inter=se seniority
of direct recruits in:accordance with Rule 146(6) and not
as offending the principle of seniority based on continuous
officiation. |
16. It has been aigued by the learned counsel for the
respondents that the iny interpretation which can be given
to the direction of the Supreme Court that the seniority of
the promotees which has to be determined on the basis of
continuous officiatioa will not be affected in any manner .
is that under no circumstance a promotee is to be placed
junicr to a direct recruit who has joined later than him.
This interpretation will give benefit tc promotees, which
is perhaps much beyona what can be reasonably inferred or
interpreted from the direction of the éupreﬁe Court if seen
in the context of their earlier direction in the judgement
dated 25th April,’l985;and the observations made in G, s.
Lamba's case. |
17. A'promotee whq;joins{on a particular date having;{:
bécome jﬁnior to a difécf reéruit, who has joined earliér Q
than him, has also necpssarily to be junicr to other direct
Tecruits who are senio? to the particular direct recruit who
had joined earlier thaé him irrespective of the dates of
joining of those other senicr direct Tecruits. There is
no reason why the direét recruits of a particular batch should
suffer in- the integration of their senioTity vis-z-vis
promotees merely becau;e the seniormost direct recruit of
~their batch happens;tojjoin later than any of them for any
reason. An equitable gasis in the absence cf a sfatutory
rule fcr intégration o% seniority of promotees with direct

recruits on the principle of continuous officisticn is
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provided only with reference to the noticnal date of,,
joining of the direct recruit who joins first in péintiJ
of time. There is no rule or principle which lays down
nor does the judgement of the Sﬁpreme Ccourt direct that
this noticnal date has necessarily tc be the date of
joining of the senicrmost direct recruit of a batch. In
fact, if the date of joining of the seniormost direct

recruit is taken into account for purposes cof integration

and this happens'to be a date lster than the dates when

- some other direct recruits joined, it gives a complete

' go by to the principle of seniority based on continuous

officiation in so far as direct recruits are concerned.

A promotge can claim seniority over a direct recruitﬁ%@ia
particular batch only with reference to the earliest date

of joining of a direct recruit and not with reference to the
dates of joining of other direct recruits who become senior -
to promotees who joined earlier, not because of their dates

of joining but by virtue of Rule 16(6).

18, In view of the above discussicn, the impugned

senlorlty list issued in May 1987 is liable to be quashed.
The same has tc be redrawn in compliance with the df?bctlcns
of the Supreme Ccurt given on 17th February, 1987 sc as . to
as requlred under Rule 16(6) whlle 1ntegrat1ng them w1t; ;he‘w
promotees on the basis of the earliest date of joining by
any direct recruit of a particular batch and not with
reference to the &éte of joining of the seniormcst direct
recruit of the said batch.
19. In the result while O.A. No.l195/87 (Vishwa Nath
Nigam v. Union of India and others)is dismissed, the other
petitions (No. O.A, 1121/1987, O.A. 1359/1987, 0.A. 1450/1987
and O.A. 1368/1987) have to be partly allowed as per direstions

given in the preceding paragraph.

\RAUSHAL KUMAR )
MEMBER (A)
10.12.1987,
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ghe Hon'ble Shri G.Sreedharan Nair, A

nfortunate that desPLta the verdictsiéf.thef”“

¢

Tt ls rather u

.
N

'

Trlbunal uhich were 1ntanded to set f‘;

cuprema Cuur* and cf thxs

| at rest the pxotraCted battle bstween the diract recruits and '
tha departmental promotees tc the post of. Assisiants of thqurmed
Forées Headquarters Civil Séryice; the matter is. agalﬁ be;ng
dragged one A G :
The members of the Armed Forces Headquarters Civil Service’
éré gouernedAby'the Armad Eprces Headguarters Civil Service Rules, ; »
- P S SRR A
B B o - 1 f_
1568, for shart 'the Rulasi made in»eXercisgfof-the powers . .523
cmnferred by the proviso tc Qrtlcla 309 of the Constltutlon »‘ﬁjf
' . i
.+ of India. Racruitment to the grada of - Ass;stants, accordlng ﬂ k-
, ‘ . . " ‘ - . -th” -4‘- :% '%r,
to. the rules laid down in the thlrd schedule is both by dlrect I
i - - o '—w:
racruitment and by way of;promotion from Upper,Diuision C;erks i
and a guota has been-fixéd for either category.  Seniority-of
the OfflerS is ooverned bv nule 16. Sub-ru%é‘(ﬁ) of Rulé 16
ﬁrovides‘thatﬂdiract recruits shall be ranked 1nter sa ;n the
'order of merit in which t@ey'are placed at é_competitive ;
examination on -the result: of which thay'éreirecruiéed, the i
N . .A - ' . ‘I- . o : o . '_ . l’i[
recruits of an earlier examination, being ranked senior to . J,ﬂ
. coe

those of ‘a later examination. It is further provided that.

.
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on confirmation,” their inter se 'seniority shall be regulated
o L, . U B

o ; T i :
" in the order in which they are so confirmed. As regards. the

e S

inter 'se seniority of direct recruits and departmental promotees, T
it is provided in Sub-ruls (7) that the relativs seniority-.of i,
g i : : ‘ = oo

o f ' @ - ' o ' CAE , L ; ;

. _ i . A L y A

: .

4 R B

Ly



-

-»

=T
direct recruits to a gradeiand persons apppinted to the grade
by departmental promotinn,fshall be regulated in accordancs
with the provisions in the: third schedule. The relevant
provision in that behalf 'in the third schedule is that the
felative seniority will bg determined according to the
rotation of the Vacancieéﬁbatween departmental promotees and
direct recruits which shgil be based on quotas of vacancies
reserved for promotion ané direct recruitment. Thus,-what is
envisaged under the Ru;es:is the quota rule of recruitment aﬁd
the rota rule of seniority interlinking them,
A seniority 1list of Assistants was drawn up in the year
1977, It was challengedf?y certain direct recruits before the
High Court of Dglhi in Cibil Writ Petition No.2 of 1978. During
the pendency of that peti£ion, there was an amendment to the
Rules in the year 1981 oﬁ the basis of which a fresh seniority
;ist was drawn up in 1984. This was attacked by the promotee

Assistants before the Supreme Court in Writ Petitions 15346 to

15349 of 1984, Those petitions were disposed of by the

Supreme Court by order dated 25-4-1985, It is extracted below:-

"The petitioners in these wWrit Petitions question
the correctness of the seniority list in the cadre of

Assistants, The impugned seniority list is dated

August 10, 1984. ' Some of the errors and defects pointed

out 1in the-senia:ﬁty list are such as would render it
illegal and invafﬁd in view of the decision of this
court -in G.S.Lambha & Ors, vs. Union of India & Ors,
1985 (1) Scale 563. The ccnclusion in Lambha's case

invalidating the senierity list was reached zfter a

Teview of numerous decisions bearing on the subject




“.{) |

1
3

e
. A_and.more pafticulériy %Hree’recent dec;siohg in
A.Qanardén Vs, Unibh.o% India & -07s. (1983 (2)
SCR 936, P;S:Maﬁal & o%s; ys. Union of India & ars.
A. T.R. 1984 éC 1291 and;D.P;Singlé'& Anr. Vse ﬁniomL
”':of India & Anr, A.T.R..1984 SC 13935, .

"'At the heéring of these writ petitions whén
,thgé pertinent‘fact Qaé pointed out %o Mr,BfDatba,/
_-Yearned: Sr.Counsel for-the Union of Indiz, he

:reduesfea ué téfadjoufﬁ the matter to obtéint
,u‘éppropfiaée-instructioﬁs from the Government of :
'India, | ‘

Today M.Datta informed Us that in view ‘of

A
4

the aforementioned decisions, the Gaverpment of
India haé decided tov;euierand reéonsﬁdér'the
?.1'_"'- ’iﬁpugned-séniorgty'liét in_tﬁg light of the’
| obse:vatibns and prin@ipléé énunciated in the
aforementicned judgﬁeéts. The impugned senfority.
Cul aWill not’belenforced orAgiysn e%fect to til1 freéh .
seniﬁrity iiét‘éccofding to relevant rules ané

valid principles is draun ub. Rule is -made

absolute to that effect with.no.oragr as tc costs, .

Panel of promotions will have to be redrawn
. w.i7o - in the list of the revissd seniority list. e order,

-:Eccorﬁingly;' All prcmotidns‘till now made and till ‘

-new. séniority list is drawn up will be subject.

L

’1}“;- - to the_ffesh seniority list which should be drawn -

up within four months from today.' Parties zre left to

bear their own costs." -

A

Pursuant to the‘directions cqntain?d’in'the aforesaid judgment, =2,

. fresh sgniority list was ;prepared in November, 1985."Stéting that

it is'tentativey, the Government.sought clarification from the -~

Supreme Court. However, the petition was dismissed by order

dated 28-11-1985 in the following terms:=— )
®p perusal of the order of this Court (Dssai, G
- , o J,' o
U T T » S S ST : e
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Eradi and Khalidj 3J) sought to be reviewed shouws
that the order u;s passed on the statement of
Mr.Dutta, learnea counsel for the Government of
India that the Government has decided to review
and reconsider ﬂﬁe impugned senierity 1list in the
light of the obéérvations and principles enunciated
in the aforemenﬂirned judgments. The juddmentf
referred to wera@
(i) A.Janardhan;US.Unian of India & Ors.
1983(23 SCR ;;;p.936.
(ii) P.S.Mahal and Ors, Vg.Union of India & Ors,
AIR 1984 (s:c) 1291,
(iii) 0.P.Singla and Anr, Vs.Unicn of India & Anr,
(A. I.R.19E.ij4 (sC) 1595),
(iv) G.S.Etamba & Ors, Vs.Union of India & Ors.
1985 (1) séale 563,
The order uwas téus made with full agreement if
not at the insténce of the Government, in the
circumstancss, Qe see no justification for the
present petitio; which is based on the following
averment inthe petition:—
'In all the afofesaid four decisions of this
éaurt there aré varying'principles laid «down
for fixation of seniority, It was difficult
to follow themjin the facts and circumstances
of this case,!
We are surprised at this statement., It is
not stated what varying principles laid down in
the judgments Qere, nor is it stated when it was
discovered to Be so, UWe have no option but to

dismiss these petitions."

Thereupon, the Government prepared a fresh ssniority list on
16-1-1986, solely on the basis of the continuous officiaticn in

the grade of Assistants. The applicants in D0.4,1121 of 1987, who
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are direct recruits challengedthe said seniority list before
this Tribgnal in 0,A.41 of 1986, Since the said list was
confined to 420 Assistants alone, the promotses filed
0.4,No,79 of 1986 to direct the Govermment to prepare a
iist including the names of all permanent, tempcorary and
officiating Assistants of the Department. These two O, 4s,
were heard together and was disposed of by a Bench of this
Tribunal consisting of the Hon'ble Chairman and the Honf‘ble
Vice-Chairman Shri’B,C.Mathur by judgment dated 28-6-1 *‘15
reported at page 270 of A.T.R, 1982 (2) CAT. In those
cases, both the direct recruits as well as the prcmoteas
contested the matter in a representative capacity, as is
clear from the stataﬁent in the penultimate paragraph of
the judgment. The stand taken up on behalf of the direct
regcruits was that the gquota and rota rule has not bfgt&n down,

.

the adhoc promotions were necessitated on account of ~

fortuitous circumstances and not because of the sxistence

of permanent vacancies and as such the prcmotees cannot bs

‘deemed to be officiating on a long term basis against

substantive vacancies so as to bsg given the benefit of

cont inuous officiation in computing their length of service
in the cateqory of Assistants and determining their seniority.
As against this, the promotees contended that the fact that
the guota and rota rule has broken down was recognised by

the judgment of the Supreme Court datud 25-4-1985 and as such
the’ggzgg_gg_seniority has to be determined on the basis of

>

cont inuous officiaticn. The core of the countroversy was
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whether in drawing up the impugned senieority list, the

[

| .
Government had follo@ed the instructions contained in the

judgment of the Supréme Court dated 25-4-1955 correctly, and
had applied the righ; principles. The four judgments of thé
Supreme Court to whi;ﬁ pointed refersnce was made in its order
dated 28-11-1985, na@ely, A.Janardhan Vs, Union of India,
P.S,Mahal and Ors vSé Union of India & Ors., D.P.Singla and
Anr, Vs, Union of Inéia & AnT, anq @.S.Lamba & Ors, Vs. Union
of India & Ors. Uereia%} considered by tnis Tribunal and

it was declared that:"the principie of taking into account
the psriod of cnntinﬁous officiation in determining seniority

of promotess where guota rota ruls has broken down which is

]
i

established in service law must be given effect to". This
- finding was arrived at after considering whether appointment
to the cadre of Assistant by way of direct recruitment and by

or
way of promotion was dene strictly/at least substantially in

accerdance with the ‘quota and rota rule envisaged by schedule-$i

——

A T k ; E
L/(’BO the Rules)and #n arriving at the conclusion that it was -not

so done., It was also based on the finding that the rota rule

of seniority is inextricably linked up with the quota rule.
It is a2ae pertinent to refer to the following extract from

the judgment:~ |
.

"yhen clothed with thése overriding powers,
appointment by way of promotions made from select
list betuéen€1968-69 and 1980-51 during which
pericd the qﬁota and rota rule had broken down,
must be deeméd to have been made in exercise of the

power of reléxation of rtules vested in the Government

and such appointments must be treated as valid. Once

\

-,



-8~ ’
S
these appointments are treated as valid, in the absence
~of any other specific rule,.evan under Rule 16(5) which
merely lays down that tﬁe seniority must be counted from
the date of the asppointment toc the grade, must have
reference'to the date of the first officiating promotion
of the promotes which has ccntinued uninterruptedly., That
date must be taken as the date on wnich hea was appointed
to the grade of Assistant for purpose of sub-rule {5) of
Rule 16, Or else @uen that sub-rule would(poﬁ)break~éeun
and cannot be given effect to. In our view, senicrity in

this manner would not only conform to the mandate of the

Sdpreme Court but would alse be just and eguitabls,®™ ™

The summing up of the resultant position by the Hon'ble

Chairman was as follows:z-—

"1In sum; the benefit of this long period of
service would accrue to all promotees, who hava
continuously officiated against lang term vacancies/

and long term vacancies would be thogse that ‘are not ;

—, M
}

\‘A\\

adventitious', Irrespective of whether the posts h

for a fsw days or a few months or are otherwise

were temporary or permanent, so long as the promotion
was against long term or substantive vacancies and:hot
against short term or- fortuitous vacancies, the periocd
of continuous officiation would have te be rackoned for
determining seniority, Whether the vacancies occurred .
due to long term deputation or.long leave due to death,
retirement, resignation, dismissal or removal, or due to
promot ion regular, ad hoc, officiating or otherwise,

and whether the deputationists or promotees hold a lien
or not, the benefit of continuous officiation would

accrue to promoteses against such vacancies.™
In the result, holding that "this list is in consonance with

the principles laid down by tne Supreme Court for reckoning intef Sg

£~



seniority between dﬁrect recruits and promotees whers the guota

and rota rule has broken down”, all the contentions raised by

\
the direct recruits.were rejected and 0.4.41 of 1986 was

dismissed. In 0.A.79 of 1986 on the ground that the seniority
list was confined to some members of the grade, the Government

were directed to dréw Up a complete ssniority list including

all members of the érade occupying substantive vacancies

irrespective of whether the vacancies were in temporary

or permanent past. 'The Tribunal hastened to add that

"the seniority must be reckoned giving the benefit of

cont inuous officiation®,

In compliance with the aforesaid judgment of this

Tribunal, a fresh sqniority list was issued by the Goverrment

"in September 1986 fd}lcwing the principle of continuous

of ficiation., When that list was published, the applicants

in 0.A.41 of 1986 préferred Civil Appeal Nos,3513 and 3514 of 1986

from the decision ofthis Tribunal dated 22-8-1986, In those

appeals, they highlighted that the principle of continuous

officiation upon which the intérngngBniority was dirscted by

the Tribunal to be détermined as between direct recruits and

promotees conflicts with Sub-rule (6) of Rule 16 of the Rules

3
H

relating to the dete#mination of inter se senicrity of the

direct recruits, Special leave was granted limited to the
]

consideraticn of this guestion. The appeals wsre finally
disposed of by the order dated 17-2-1987 holding that
"We do not see any conflict between the direction given by

the Tribunal and Sub-rule (6) of Rule 16 of the Rules.®

It was also addegd: -

4

)
]

|
|
I
b
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e make-it clear that seniority amongst direct recruits
themselves will be dstermined in accordance with
. Sub-rule (6) of Rule 16 of the Rules, but it will not
affect the seniority of promctees in any manner which
has to be determined on the basis of continuous
officiat ion",

Though the appeals were dismissed, it was subject to the aforesaid
fé S % ) opsirv?tion, In view of the judgmen# of;the Suprems Courtl(the
Govermment had to prepare a fresh seniority list and accordinély
they came out with a revised list on 8-5-1987. It is the said
geniority list that is.under challenge in these applications.
0.A.1121 of 1987 is'by four direct recruits, - 0.A,136€ and
1450 of 1987 are by two other direct recruits., 0.A.1359 of 1987 is
by four direct recruits of whom the first three belong tgLEPe
{
Scheduled Caste and the fourth to the Scheduled Tribe. \8¢i<1195
of 1987 is by a promotee complaining that he has not been
pléced in proper position in the seniority 1list vis-a=vis the
third respondent therein, who is also a prohotee. In
0.A, 1450 of 1987, thefe is a prayer for rehieQ of the earlier
judgment of this Tribunal in O.,A.4) and 79 of 1986, The said
prayer on the face of it cannot be maintained as O.A.41 of 1586
was pﬁrsued before the Tribunal in a representative capacity on
Eéhalf of the direct raéruits and the matter was taken up in appeal
L%
before the Supreme Court and the?e is age® the verdict of the
Supreme Court. Thevother point that is raised in 0.A.1450 of 1987

%

is that as per the impugned seniority list, wme promotees who were
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. of the benefit of théir continuous officiation and have been

-1~ |
N |

not members in service at the time of the entry of the applicant i
[§ Lo ' ' ;

! |

have been shoun senidf to him, It is this identical ground

that has been urged in 0.A.1368 of 1987 as well. In 0.A.1121 of :
: i ls |
1987 and in 0.A.1359 of 1987 also, the main ground of attack against

‘
n
It

;aL'Csv\-\"
the seniority‘list.éﬁiyhat in fixing the inter ss seniority

)

between the promoteeﬁ'and the direct recruits and also in

; |
determining the inter se seniority amongst the direct recruits,

]

the benefit of contiﬁuous officiat ion has to be given. The |

3

grievance projected is that the applicants have been deprived

shown to be junior to certain promotees who were promoted
|

subsequent to the date of appointment/selection of the |

o

applicants, This is?alleged to be violative of Article 14 of

s ) . In !
the Constitution of india. [p.A.l359 of 1887, yet another

groynd has been put ﬁoruard that in preparing the impugned

t
r

seniority list none éf the instructions to be followed as

'
!

regards the candidatés belonging to Scheduled Caste and Scheduled
; : _

, ! . !

Tribe has been complied with and as such there is X violation of
: !

Articles 16(4), 46 and 335 of the Constitution. |

;
M
]
J
'
|
s
|
1
|

|

By way of repiy, respondents 1 and 2, namely the Union of |

. , ;
India and the Chief Administrative Cfficer, Ministry of Defence, .
!

have stated in theirﬁreply that while preparing the seniority lis%

—trmo o= mos

pursuant to the order of the Supreme Court dated 17~-2~1587,

in order to comply with the directions contained therein, four -
- § |

i ’ ]
different modes were attempted and after working them out, it was
found that the only ﬁethod for effective compliance with the
order was to determine the date of joining of the senior-most i

; . [
1 l!
direct recruit and then to rank the other direct recruits belou b

[
r,
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him with reference to their place in the merit list in abcord;;ce
with Sub-rule (6) of Rule 16 of the Rules and to integrate the
promotess with reference to the date of appointment of the
senior-most direct recruit§. It is pointed out that these
applicants had té be brought dowp as they were juniors in rank
position vis—a-vis other direct recruits of the same examinat ion.
On behalf of the promotees also, the same contention has beeg_
taken up. It is emphasised that pgrsuant to the order of the

o
Supreme Court whassie seniority among the direct

] 4

reéruiti m;&i’haue
s

toc be determined in accordance with Sub-rulé'(ﬁ) of Rule lG'Of the
Rules, but that shall not affect the seniority of the promotees
vis-a~vis the direct recruits, which has to be determined on the
basis of ccntinuous officiaticn of the promotees,

At this stage, the real scope of the ;;quiry that can be
embarked upon by tnis Tribunal has to be referred to, It-iEAtQ be

3

noted that when the impugned seniority list was publiShe&\%ﬁ?
applicants in 0.A.1121 of 1987 approached the Supremg Court for
clarification of its order dated 17-2-1987, It was stated in

the petition (copy of which is at Annexure G in 0.4,1121 of 1987)
that in view of the direction of the Supreme Court the respondents/
authorities were left with no choice in the matter of fixation of
inter seg seniority between the direcﬁ recruits and the promotees,
It was prayed that as the working out of tHe said direction has
resulted tc their detriment "some via media solution causing least
injury/prejudice to both parties have to be amicably worked out in

the interest of justice, equity and sense of fair play". This

petition was disposed of by the Supreme Court by order dated 10-8-1987

which is as follows:~- ' ’}a,//’ﬂ
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while dismissing 0,A.41 of 1986 is by recognising seniority in a
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"The petitioners qﬁll be at liberty tc move the

Tribupal for vin&icating their grievance, if any,

that our order his not been implemented™,

I

In view of the afofesaidﬁordar of the Supreme Court the jurisdiction |

f ]
of this Tribunal on thisgmatter, in my view, is very restricted. I

By the order, the Supremé Court has indicated, though impliedly,
that the order dated 17-?-1987 has necessarily to be implemented.

What the Tribunal can lodk inte is onﬁy whether there ‘has been

any lapse on.the part of'the Government to implement the order
4:F-c°, : : - |
]

of the Supreme Court,andtfo vindicate the grievance, if any, of the

g '
B

applicants on that score, There is no case for the applicants
that the order of the Suérame Court dated 17-2-1987 has not been

implemented. They have also no case that the implementation has not

{

t i

been done in accordance with the direction of the Supreme Caourt, |
He ie,\...;o-fu':a oo Jisued L-J Wwey of- V 1

But their only grlavance is that lnL}mplementlng the order, prejudlcef
~ : .'3

has been caused to them, as certain promotees who have joined il
1

service in the grade of ASSistants after tBeir entry in the grade

are shown senior to_them; As such, the simple question that arises is

A O S et . L

whether the said circﬁmsfance yill be a ground for this Tribunal f
to interfere with the sehiority list, prepgared well in accordance. i
with the dinections contzined in the order of the Supreme Court. :
AN

I have no hesitaticn to Bold that the answer has tc be in the
negat ive,

In appreciating tge controversy, it will be useful to
bear in mind that the ca%dinal principle on the basis of which |
the earlier seniority liét was struck down by the Supreme Court

UL—L‘J\ ol

in its decision dated 25-4—1985 andeelterated by this Tribunal :

¢

I

i

(

1

i ﬂ/ i
‘ i



-14- i
-

cadre, grade or service on the basis of continucus officiation

whers the quota rule of recruitment has broken down and the

rota rule of seniority is interlinked with the quota rule,

As far as the disputg in these cases is ccncerned, the latest «
Crp—t«.}( MA

order of the Supreme Court dated 17-2-1987has also cmdeg=—iws this

principle, and has directed that though the seniority among the

direct recruits themselves is to be determined in accordance

with Sub-rule (6) of Rule 16 of the Rules, it will not affect

the seniori?y of the promotees in any manner»uhich haS\E; be
determined on the basis of cecntinuous of%iciation.(empha;;s
supplied), The Supreme Court has also referred wiph approval
te the direction that was given by this Tribunal that if

there is any discrepancy in fixation of the seniority among the
direct recruits tHemselues, it is always‘;pen tﬁ them to make
their representation and for the Government teo rectifx_gpé

)

errors, if any, without however affecting the seniofiéy\of

.

promotees who have been declared seniors to the direct recruits on
account of their cont inuous officiatiéh. in éha face of these
clear statements no seniority 1ist can be prepared wherein a

_ Corrn~amnce wail- ot
dirgct recruit who has entered the service afterL}he cont inuous
officiation of a promotee can bs placed above the promotes.
The ranking of the direct recruits inter_se is governed by
Sub-rule (6) of Rule 16 of the Rules, according to which the date
of joining of service is irrelevant, for, it has to be dons
before confirmation in the order of merit in which they are
placed at the competitive examinatioq)and after confirmation in

the order in which the confirmation is made. S0 much so, there

is every possibility of a direct recruit who is the senier-most

s -

-
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in a batch in the listéprepared in accordance with the Sub-rule,

Kl

actually joining serviéé on a date subsequent to the date of

joining of his juniors., But, when it has been uniformly recognised

" that no direct recruit who has actually joined service subseguent

Direct Recruits.
(Seniority-wise
according to

Sub~rule(6) of
R.16-of Rules,)

)
??‘1

R=2
R-3

R=4
R=5 .4
R-6

R-7

’/

e0\~Ma£J41l%4‘—L—¢#— v a
tc the ccntinuous oFfiqlatlon of ewek promotee, shall be placed

Sk A
above &le promotee, neeoea.aiéy while determining the inter se

g ————

senlorlty of the dlrect recruits vis-a-vis the promotees, there

A s ;AA‘Lug,L.¢4/L; e A~
ms-bha-passahaliayqﬁlthe promotee who has started CDntlnuDUS

officiation before thetsenioremost direct recruit gctually

k 4
joined the service, but only after the date of 301n1ng service of a

s .
junior direct recruit,éhaéag placed above the senior-most direct

recruit,

The following illustration will make the position clear:¥

"
i

Date of | Promotees Date of ’
joining, (Senierity-wise jeining.
- with respect '
R ‘to cont inuous
officiation)

(2) . (3) (4)
1-12-1980 LoPa Cesee 30~12-1979
1-1-15980 P.2 cece 30-12-1979
16~1-1980 v P.3 ccae 15~1-1980
18~3-1280 ;. . P.4 cese -18=6-1980
20-4-1980 BE PG ‘asee 13-9-1980
16-2~1980 R - coee 1-11-1980
26~6-1980

In fixing the inter se seniority of these direct recruits

and promotees when theidirection given by the Supreme Court in its

order dated 17-2-~1987 is complied with, the fixation will be as

followss~- Z
1)  pa
2)  pP.2
3) P3
4) P4
5) ‘P.5
6) Pe6
7) Rel
- 8) Re2
9) R.3
10) Red
11) R.5
12) Re6
13)  R.7 -

I
|
l
I
f

:
.
it
H
i
!
]
!
i
]
I

|
s
|
|
!

p

e
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Only by such a fixation can the promotees P.1 to 7,6 allﬁg%‘uhom
have started continuous officiatiqn before R.1, the senior-most
direct recruit entered sefvice, be given the benefit of their
continuous officiation. If, on the other hand, as is spught for by
the 2pplicants the seniority list is drawn up by fixing B,1 and F.2

alone above R.1, the resultant position will be as follows:—

1) »8.1
2) P2 \
3) R.1 )
4) R.2
3)  P.3
6)  R.3
7)  R.5
3) R.4 S : i R
9) R.5 }
10) P.4
11) R.7
P.5
P.5

If the list is drawn up in this manner, the proinctees P,3 to B, 6

~all of whom have started continuous officiftion earlier than the

woALe.G §ow—ng ot e L~

direct recruit R,1 will become juniors to him. Such a consejuencs

will be clearly violative of the declaration made by tﬁi;:Tribunal

~ -
in the judgment in 0.A.41 of 1986 that "so far as substant-ive

vacgncies are concerned, promotess who have continuously officiated

© in such vacancies should get the benefit of their continuous

offieciation in reckoning their saniority"} which declaration
has been affirmed by the Supreme Court in its ordsr dated

Wi\ also he agaluls o~
17-2-1987 andLPhe direction given by the Supreme Court itself in.

J
the said order that the "seniority amongst direct recruits themselves
will be determined in accordancs with Sub-rule (6) of Rule lG'QF the
Rules, but it will not affect the seniority of the promotees in
any manner which has to be determined on the E£=z3is of continuous

officiation™, No doubt, by drawing up the seniority in th&k—ﬁCnst

manner, the promotee P.3 who started continuous officiation only

A
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‘officiation, as ordainéd by the Supreme Court by its order dated

on 15=-1-1880 becomes sépior to the direct recruit R.2 who ﬂ
entered service earlisr, 5o also the promotee P.4 who started H
continuous officiation only after the direct recruits R.3 £o R.5
joined seryic?)and'thefbromotee; P.5 and P.6 who started continuous
officiation only afterfihe direct recruit R.7 joined sefvica,
bscome senior to thosegbirect recruits., This is a consequence
that directly flous froh the fixation of seniority of direct ﬂ
) ‘
recruits inter se under Sub-rule (6) of Rule 16 of the Rules,

{ |

l
' d
and fixing the inter se seniority of the direct recruits vis-a-vis L

the promotees without affecting the seniority of the promotees in |
|
any manner which has td be determined on the basis of continuous

17-2~1587, If on account of the fact that a particular promotee

has started continuous?of?iéiation only after a junior in a batch

\ j Wheve
of difect recruits hasentered service, in-case the senior-most
direct recruity in the’batch had joined only subsequently, the |

date of joining being after the commencemant of the continuous

d??iéiétion by?the Ero%o£ee? é; piaéiné tﬁé bromotee beiou the . !
' |
junior diract recruit 4ill habe the effect of depriving the 1_
promotee the benefit of continuous officistion vis—a—vis the |
Alvects _ h
senior-mOStLFecruit. If such 2 course was resorted to by the |
Government in preparing the seniority list, it will be a clear . |
|
violation of the direcﬁion of thé Suprems Court, A&s has been ’ ﬁ
statea earlier, in vieQ of the limited scope of enquiry by this ﬁ
Tribupal, if it is estgblished by re5ponden£s 1 and 2 that thq E

!
' !

impugned saniority list is in implementation of the order of the
|

Supreme Court and is ih conscnance with the direction, the attack

A—
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against the same on the ground that it is vidlative of A
Article 14 of the Constitution cannot be sustained before
this Tribunal., As the mode of preparation of ths integrzated
seniority list of the direct recruits and promotses in the grade
of Assistanty§ has been already laid doun by the Supreme Court,
=@ cannot accede to ths submission of counéel of the applicants
that some other mode of integration may be laid down by this
Tribunal so as‘to ameliorate the hardsnip that is stated to
have been caused to somg of the direct recruits. o

The counsal of respondents 1 andx; g;s‘produee;iSLCOpy
of theg impugned seniority list wherein the promotess and the
direct recruits are separately indicated. From that list it is
seen.that -of the applicants in 0.4.112) of 1997 who belonged to
the 1978 batch, the 4th applicant is at gerial No,2097, the
2nd applicant is at Serial ‘No,2100 and the 3rd appliEiCE is

P

at Serial No,2139. The 4th applicant joined service_jg}y on

\\

31-11-1980. Hence though the 3rd-applicant joined on 2-8-1980
and the first applicant on 26-2-1980, as regards their inter se
seniority, the 4th applicant is above the other two, for, he

has secured the 37th rank, while £ha 3rd applicant has secured
only the 156th rank and the first applicant only the 282nd rank.
In view of the specific provision regarding the fixation of
inter-se seniority among the direct recruits contained in
Sub-rule (6) of Rule 16, there is no merit in the plea of the
applicants that the principls of continuous officiation has to

be applied as regards them also. It is only in the absence of

any other rule of seniority that determination of seniority

on the basis of principle of continuous officiation in a cadre,

2
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- started continuous officiation after 31~10-1980 has been placed i
, g . :

-19- |
ﬁ )
\ |

grade or service operates. .As such, though the first applicant

joined service long before the 4th applicant he has been rightly

placed junior to the 4tﬁ applicant in view of the ranking in t
: ; |
the merit list, ' J

Now coming to the integration of the promotees, it is seen
4

that all promotees who qtarted continuous of ficiation from

. been
16-11-1979 till 31-10-1980 haue[placed above the 4th applicant,

' |

4 |

as the latter had joined only on 31-13-1380, No promotee who has J
i it

above the 4th applicant. However, those promotees at Serial Nos.2023

: |
to 2096 have started continuous officiaticn only after the 3rd I

applicant joined servicékand those at Serial Nos.1960 to 2096

l
[

!
|
|
(l

started continuous officiation only after the 1lst applicant joined
sg}vice, In the impUQneﬁ seniority list, they have been shown as
seniors to the 3rd applibant and the ist applicant reépectively.

The grievance -of ths applicants is based on this. But, when the |
| of Lo batel, &~ |
A 1
fact that the senior-mostL_namely the 4th applicant, joined only
on 31-10-1980 is taken intp account, 4f thosa promotees who started
' ) : |
continuous officiation prior to 31-10-1980 are not placed above the |
4th applicant, those promotees at Serial Nos,1960 onwards will have tb
forfeit their period of officiation ranging up to a period of |
|
eight months. The preparation of a seniority list in that manner i
i ' %
will amount to a patent violation of the recognition of the
| ot ue |
principle of continuous qfficiatioq)and declaration that no
direct recruit shall steal a march over a promotee who has 1
: : |
started continuous officiation prior to his joining the service. ‘

Besides)the list will not be in confarmity with the latest direction

of the Supreme Court in the matter.

i
{
</" fi
1
"

»



=2 0=

°

- e

Similarly, in D0.A,1359 of 1987, the first applicant is
at Serial No,857 in the impugned seniority list, His dates of
joining service is 13-4-1972, As he is rankead 320 in accordance
with his merith, the direct recruit at Serial No,849 Shri 5.5.Nanda
who is ranked 255, though he joined only on 17-3~73, nearly a year
later, has been shown senior, in accordance with Sub-rule (6) of

Rule 16 of the Rules, Similarly, the direct recruits at Serial

Nos,774 to 778, 850 and 852 to B56 are alse shown above him though
they have joined only later. In preparing the integrated seniority
list only those promotees who had started continuwous officiat ion pric
to 17-3-1973, the date of joining of 5hri 8.5.Nanda, have been

shown above him, Such promotees are at Serial Nos.779 to 848, Of
course, they started continuous officiation only after ths first

applicant joined service. But, if they are placed bslow the first

applicant, naturally they will be below Shri 8.S5,Nanda as well,

—
]

snd the result will bs that a direct Tecruit who has jojped service
’ >\.

months after they started continuous officiation is plaCBd\
above them.

The applicant in 0,3,1368 is at Serial'No.ZIOG in the
impugned seniority list. He is ranked No.252 am of.the 1978 batch,
Though he joimed service only on 27-2-1980, a3s the 4th applic;nt
in 0.A.1121 of 1987 who is at rank 37 of the 1978 batch joined only
on 31-10-1980, in accordance with Sub-rule (6) of Rule 16 of the Ruls
he has been placed in the seniority list below the former. As stated
earlier, the promotéas who started continuous officiation from
16-11-1979 till 31-10-1980 had to bs placed above the 4th applicant

in 0.A4,1121 of 1987. Hence the grievance of the applicant in

OeA.1368 of 1987 that some of the promotees who started continuous
o~
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officiation only after h; entered service have been shown senior
to him and as such the s%niority list is unsustainable cannot be
accepted, For the same }eason, the complaint of the applicant in
0.4.1450 of 1987 has aié; to be turned down, He is at Serial
No.2125 in the impugned ;eniority list, Though he joined service
on 20-5-1980, his rankin% is only at No.365 'of the 1978 batch and
‘as such hg also has nece%sarily to be junior to the 4th applicant
in 0.4,1121 of'1987.
- The applicants ini0.3.1359 of 1987 have raised ancther
ground for attacking thegseniority ligt, As stated earlisr, the
first three applicants ii that case belong to Scheduled Ciste
and the 4th applicant toths Scheduled Tribe, - The ground urged
is that in the matter of:%iXatiDn‘of seniority, thé relevant rules
qufe:ring benefits on me&bers of Scheduled Caste and Sgheduled

Tribe have not been adheréd to. In the application, they have

@

referred to five Official Memoranda issued by the Government, in

support of the plea. The.answer of respondents 1 and 2 is that

there are no'Goyerhmgnt;q#ders givinggbehefit £o ;candidates belonging

to Scheduled Caste and Sgheduled Tribe in the matter of fixation

of seniority and that the seniority of directly recruited employees

.belenging to such categories has to be determined in the same manner

as applicable to othgrs belonging to geﬁeral category,
The first 0,M, referred to by the applicants is dated
22-4~1970. It deals only with the maintenance of model

rqﬁgters when there are reserved vacancies for Scheduled Caste

and Schedulad Tpibe, The hext O.M. dated 12-3-1984 deals only with

.the principle of reservatign in confirmation for candidates belonging

to Scheduled Caste and Scheduled Tribe. It is significant to note

A~
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that in paragraph 4 of the said 0.M. it is stated that frosh:
reservation at the gime of confirmation is not required in cases
where the initial appointment ia made against substantive vacancies,
0f course in paragraph 5 of the 0.M, cases where appointment to a
gr;de is being made partly by direct recruitmsnt and partly by
promotion are dealt with and it is provided that in such cases

as regards direct recruits reservation will be applicable to
confirmation. There is nothing in the said G.M. rélatingifg

the drawing up of the seniority list., The reliance placed on

the 0.M. dated 25-3-1970 is also not helﬁfﬁi to thélapéiggahts, for,
it deals only with the cérrying forward of resarved_vacancies. In
the 0,M. dated 20-4-1961, which is the fourth one that is referred t

v

in the application k6 and wes relied upom by counsel of the applicants

J
in 0.4,1359 of 1987, it is specifically provided that amongst tha
permanent officers of a grade, their seniority will follow the

-

order of their confirmation, Thig is exactly what has ggen
provided for in Sub-rule (6) of Rula 16 of the Rules, In-the
last D0.M, mentioned in“the application, n?mely the one dated
12-9-1968 also, the aforesaid principle has bsen reiterated,

It has been clearly laid down in 0.M. dated 24-~5-1974 issued
by the Department of Personnel andAAdministrative Reforms that the
roystars are intenaed to be an aid to determining the px number of
vacancies to be reserved and are not meant to Eeused for determining
fhg order of appointment or seniority. It is a recognised principle
that after ccnfirmation, the Scheduled Casts/Scheduled Tribe Officer
shall rank sanior to tsmporary pfFiciatiné officers of the grade,

but amongst the permanent officers of the grads, their seniority

will only follow the order of their confirmation.

7
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t
1

As far as applicants in 0,A.1359 of 1987 are
concerned, it is too late in the day to complain about the

order in which #hey have been cornfirmed - indsed no such
4

grievance has been projected in the application - as it

has been done yéars back,

1

It follows that the ground of attack on the impugned

seniority list based on the alleged privileges as members of!

the Scheduled Cé;te/Scheduled Tribe by the applicants in
D.A.1359 of 1987ihas to be overruled.,

+hé resul? is that none of the grounds of attack} by
the direct recruéts, namely the applicants in 0.A.Nos.1121,

1359, 1368 and 1450 of 1987 can be sustained.

In D.Aﬁllés of 1987, the applicant.wﬂo is a promotee
and who is at Se;ial No.2268 in the impugned seniority list
has assailed thezéen;ority list on the short ground that
the 3rd r95ponden£ therein who was immediately below him in
the select list Fér promotion to the grads of Assistgnt,‘
has been shuwn‘abéve at Serial No.2206. The attack is dsvoid
of merit as it is:not disputed thaf the 3rd respondent
started continu0u§ officiation in the grade on 29-12-1980
whereas the applicént commenced his service in the grade
only on 5-1-1981. In the judgment of this Tribunal in

G.A.41 of 1986, it:uas specifically held that even under

Rule 16(5) of the Rules which merely lays down that the

seniority must be counted from the date of appointment to

~ the grade must have reference to the date of the first

officiating promotion of the promotee which has continued

‘ : n
uninterruptedly and that date must be taken as the date o

| Y For s s e it '\/ e
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which he was appointed on the grade qf Assistant for the
purpose of SuE-rule (5) of Rule 16. It was alsc pointsed out
that determinaticn of seniority in this manner would not only
conform to the mandate of the Supreme Courf ( in its order dated
?4—5—1985), but would also be just and equ;table. In the o~
aféfesaid judgment, a mandate was given to Government to give
_eFFect‘tolthe pri;qiple of taking into account th;hperiod €§4£;;
continuous officiaticn in determining the seniority of
promotees (vide pages 290 and 291 of 1986 ATR Vol.2). Besides,
in its order dated 17=-2-1987, the Supreme Court had also réccgnised
this principle that the seniority of the promdtees has tec be
determined on the basis of continuvus officiatien,

In the result, all these applicaticnsiare dismis®d.

“i#\

~

(C ,SREEDHARAN NATR)'
Member (3J)
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