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The petitioner,Shri P.3, Vincentj joined as Commissiunsd

Officer in the Indian Air Ferce on 25.6,1971, ' In due

courssj he was profriQ ted •as Flight Lieutenant in ths scale

of Rs. 11 00-1550 on 26.6.1977. linen he was halding tha

past ef Flight Lieutenant, he uas sent on deputation an

3,8.1981 to work in the Indian Civil Accounts S®ruice as

Deputy Controller ef Accsunts which then carried the Sesnisr

Time Scale of pay of Rs.11QO-1500. When he uas so saruing
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Qn dsputatiQn basisyin his parant d©par trnsnt j, he

secured prgmetien as Sq^r, Leader u.s.f, 26,6.1984. 'It

is after ha secured his prGmsJtien as Sqdr, •Leader in his

parent departmantj i/ith his consent, ha uas ebssrbed in

th0 service ef the Indian Civ/il Accounts on a permanent

basis as Oeput ^' Cent re 11 er sf Accounts ©n 3„5»1985o i^is

seniority in the cadre ©f Deputy Csntreller of Accounts

censaquent upen his p^3^mans^t abserptien has been fixerf

w.e,f» 26,6,'1904, tha dats on which hs was premsted as

3qdr. Leader in his parent depsrtinant, Tha case ef the

petitions r is that his ssnierity should count from the

date sn which he eame on dsputatisn to the psst csf Deputy

Cantroller cif Accounts on 3,B,1981. Ths enly questien for

Gxsffdnstion in this case is as to whether the pa titicner

is..right in claiming his sanierity on his absorption in

the cadra af Oaputy CentrQllsr ef Accsunts w.e.f. 3,8,1981,

2, 3© Far as the facts partsining to absorption of

the petitiener and determimtion of his saniority are

ccncarned, they haus been placed in the reply and thereafter

in the additional affidavit accompenisd by certain documents,

un'a perusal of the reply and the documents, it is pessible

to understand the steps taken leading to the decision that

26,5.1984 shsulel be regarded as the date for seniority in the

csdre of Deputy Contreller 0f Accounts, Ue shall briefly

advert to thess documents,
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3. Annexure -A is the letter dated 30,5. 1983 uritten

by 3hri T^avi Kothpalie, Chief Controller of Accounts, the

Head of the DepartiriBnt, to the Joint Controller Cenersl c;f

Accounts recommending the case of ths petitiore. r fcr

absorption in th.-> departinent as Deputy ControllGr of AccQunts.

In the first paragraph of the said letter, it is stated that

the petitioner is working on dsputation as Deputy Controllsr

Gf Accounts and that ha hopss ta become a substantive Sqdr.

Leader around 3une, 1984. Tho letter contains very appreciative

sbservations about the uork and conduct of the jstitionyr,

Thsre is no menLicn, hsusuer, in this case in regard to the
has to

actual date from uhich the absorptic n /ake. place or in regard

to ths date from unich his seniority should ccunt en

absorption, Refersnce to the impending promotion as Sqdr.

Leader around 3une, 1984 is, houevor, not without significance.

On 30,5.1983 Shri Kathpslia also urote a letter to the

[stitior-er stating that he would like tc recommend his name

to Centrcller General of Accounts for being absorbed .in the

Indian Civil Accounts Ssrvice, He has said that it is net

clear as to what pay and seniority would bs offered on,his

absorption. He has further stated that for the. present he

would like to know whether the petitioner is willing to bs

absorbed in the ICA3. The petiticnsr gave a reply on ths

very same day stating that he would be very hsp^py to get

absorbed in ths ICA3. On 2,6,1984, the petitiorer wrote tc

.-the Cuntrol'ler Gensrsl of Accmints that he is willing uCi



gst absarbad in tha ICAS sn a date fixed by tha UPSC but

in any case not earlier than 1.7,1984 as he expects promotion/

c'snfirmatien in his parsnt department as Sqdr., Leader w«e.f.

26.6. 1984. Hs has pointed out that this ucu Id have relevance

to his securing an apprspriata fixation of his pay at a higher

lavel. He has made it clear that according to the rules, he

is entitled to be profiioted cn cGmpletien of six years o'f

ssrvice uhich uould fall on 26.6,1971 , The office note...

regarding permansnt absorptipn of the petitioner dated 2.3.1984

has been presduced as Annexure R-0. There is discussien in the

said note abaut the data sf senierity of the petitioner that

could be acc©rded to him on his absarption. For the sake @f

convenience, ua extract the second paragraph as f©llouss

"The Flight tt. scale ©f pay in the Indian,Air Fere®
is Hs.1100-1550 uhich is slightly lausr than the

Senior jitue Seals, Wo had a series ©f discussions

in case af Sqr. Ldr. Kale and the UPSC has aluays
felt that the scales in services should not be

treated at par uith those ©f the Civil Services.

It may n©t therefere be passible te consider the
scale of Flight Lt. as equivalent t£3 Senior Time
Scale, In fact uhen earlier the case of absorption
0f another Flight U. (S,K. 3ehn) uas ccnsidered by
us it u) as decided that he shsuld be absorbed in
3uni©r Time Scale only. Fit. Lt, Wincent has handed

: aver a letter dated 29th Feb.84 frem the Air Head
quarters indicating his likely promotion te the
substantive rank of Sqr. Leader uith effect,frem

26th 3una, 1984. Once, he gets promoted te the rank
Kf Sqr. Leader, it may b® pessible to sbserb him
in Senier Time Scale as in case ©f Sqr. Leader Kale.

.V
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Accsrdling to the principle laid daun by the DPAR
his seninrity in 3TS uill be counted from the data

Qf prometien in the parent aiepartment viz., 26th
3une, 1984 and in case it is decided t© absorb him

in STS he is likely to be ranked belou Shri L.C,

Singal at Serial No,92 of ths' ICAS seniority list,
as officers upt© that position are likely to be

prcmeted to the STS bafere 3une, 1984,"
\

The Additional Csntreller General ef AccountvS has given a

the
ntste dated 9.12»1985 in rsgarei to/fixation of seniority sf

the petitioner on his abserptisn a3 Deputy Cantreller ©f

Accounts. That is the nmts submitted to the Department of

Perssnnel and Training te help them t® take a decision in

regard to the fixation of ssnierity esf the petitiener, • It

is inter alia stated in paragraph 2 as fc]ll®u3:

"..The scale ©f Squadron Leader (F-s, 1450-1600) has

been treated as one carrying duties and responsibilities

equivalent to that ©f Senior Time Scale in the ICAS
/

and the UPSC has concurred in this vieu. It may create

administrative embarassment and imbalances if both

the grades, viz, that of Squadron Leader (Rs.1450-1800)

and Fit. Lieutenant (Rs.1100-1550) are treated as

equivalent te Senior Time Scale, Under the latest

orders the premetion from the rank ,ef Fit, Lieutenant

te Squadren Leader takes 11 years and if these tua

scales are treated at par ©fficsra of the same cadre

with the differences upt© 11 years Qf service would

, be placed similarly in the senisrity list. This may

net be a carrect propositien. This P'linistry is,

thsrefsre, net in'favesur sf treating the scale »f

Fit, Lieutenant as equivalent te that of Senior Time

Scale in the ICAS, Apart frcm the cansideratien

mentiiinad above, the duties and respmnsibilities ef

. tua grades aite nst censidered similar'*



f- -6- ' •

The reference te the requirement of 11 years te earn prsmotiBn

ts the p©st cf Sqeir, LasGisr, it uas rightly peintesl ©ut, is

net cerrect as the period required for earning pramstiG-n is

• GHly six yesrs. The note, heueuer, amphasised that the Post

of Squaslren Loader has been treated as en© carrying duties

\

and respensibilities equivalent ta that af Senier Time Seals
#

in ths Indian Civil Accounts Service, that is the post of

C«3ntr0ller ®f Acccunts. It is also emphasised that the

Unien Public Service Cemmissien has cencurred in this viau,
I ' •'

There is als© an osssrtisn that the duties and raspensibilitiss
. Flight Lieutenant and Oy. Controller

©f the tu© grsdesj/are net .similar. The final ©rdar in regard

te tha determiinatien cf ths seniarity ef the petitiener is

dstad 15»4.1986, It is stated that tha patitisner is allettad
/

soniority imnisdiatsly belQU Shri S«M» Kumar raenti.snod at

Serial N0. B4 ©f the Seniarity List as ©n 1,4,1985, The date

ef appeintment of Shri S.M* Kumar is 29,8.1983. Us find frcm

the seniarity list that Shri Subhash Jashi is at Serial Ne,

85 and his seniority has been taken from 9,1.1985. T^sugh

the actual date csf seniority ©f ths petitiener is net stated

in this ©rder, the stand taken by the rBspfflndents is that the

date takan for the purpose Gf seniority is 26.6.1964, the

date an, which the petitioner became Sqdr, Leader in his

parent department, Frsm uhet u© have neticed above, it is

cl9ar that the quastiein ef abserption as also the fixatisn

ef seniority in the cadre of Deputy Centreller of Accounts
0/
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uas a matter ef examinatien at uarieus Isvel^ and an ultimate

decisien uas taken to accord senisrity t® the petitioner frem

26,6,1964, the date Qn uhich he became Sqcir, Leader and net

frem 3,8,1981, the date en which the petitisner came @n

deputst ien to the Indian Civil Accounts Service,

4, Shri Gupta, Ssnier Ceunssl appearing for the

petitisner, invited our attentien te the guidalines accepted

i' by the reapondents themselves -; regulating determination sf

senisrity censsquent upen abstarptien of a deputationist. The

relevant guideline has been extracted at Annexure A-7 and

reads as folleuss

"The case under consideratisn relates te the fixation

©f seniority ©f certain efficers uhe have bean taken

initially on deputstien t© the Indian Civil Acc©unts

Service, The preprasal sf the Department is centained

in the netes frem page l/ante. In this connectian

reference is invited to the orders at Fleg'0', Ue

may accordingly advise the Department that the

senisrity ®f efficers sheuld be fixed in the grade

^ / in uhich they have been initially taken ©n deputatien
from the date ©n uhich the officer has been continuously

an deputation in , the grades concerned sr the date en

uhich the csfficer would have been given the regular

premetien under the Next Belau Rule in his parent

cadre uhichaver is later,

Sij/-
(0,Ki Sharma)
Directer (E)

28,10,1980"

The respendents admit that these are th@ guidelines that

regulate determination ef ssnissrity sf doputationists

abssrbed permanently in service. The cEntentiein of Shri

Gupta, learned counsel fer the petitisner, is that the

y guideline mandates the autherity te count the petitioner's
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senierity fr©m the date ©n which he came on deputatien

in the particular grade,

5, The stand taken by the respondents' counsel Shri

Behra is that the petiticsner's ceunsel uQuld have baen

right in his csntentisn snly if the petitisrer was on

\

deputatisn in a post oquiv/alent te the one which he

uas hcijing in tha, parent dapartraent, Tha pstitisner, in

the parent department on the date of deputatien, uas not

holding the pcast equiv/alent to the post ©f Doputy Centrnller

of Accounts, It is ©hly if the petitiener had csme en

deputation in an equivalent p®st that the first part^aif

the guideline uould c^me into eperetien sntitling the

petitioner to c0unt his senifsrity fretn the date of cQntineus

©fficiation en deputatien. As the pQtitiener csme on

deputatisn t© occupy a higher pest ©f Deputy Cantreller

©f Accounts, it is the contenti®n sf the resppndsnts that,

the petitiener uould net be entitled .either ts absorptian

or t® ceunt his seniority in tha cadre sf Deputy Centreller

of Acceunts until he QCit, promoticn in his parent department
Sqdr. Leader,

a.s/a pest equivalent tQ the Deputy Centraller ef AccQunts,

That, according t© the respcsndents, happened in this case

when the petitioner uas premited in his parent department

as Sqdr. Leader ©n 26.6.1984. From the manner in which
dealt

the case of the petitioner 'has been/, u/ith ta uhich u® hr-ve

adverted to earlier, it is obvi©us that that is the consistent
\

stand , Qf the respenrients, Pierely because the respendents



have taken such a decision^ in regard t© the absorption

and datermination of his seniarity, it uss contended by Shri

Gupta, learned caunsel for the petitioner, that the same cannot

be aecapted as a right as ..it is contrary. ~:L. - Z . ''>vj :

te the relevant guidelines and the rules regarding absorption

in ssrvice. It is uall settled principle ef lau that far

the purp#s0 sf aenierity uhat can be taken into considsratien

is service an equivalent post. A portion ,

ef service rendered by an JsfFicial in an infsricsr cadre cannet

be counted fsr the purpese ®f determining ssniarity in the

superior cadre. This principle has been emphasised by the

Supreme Cgiurt in AIR 1987 SC 2291 betuaen K. Piadhai^an and
" • "• "" • I

another \}3. Unien enF India & Ors. uherein it is .

ebservffld in paragraph 21 ef the judgement as follouss

"21, Ue may examine the questisn from a different

point ef vieu. There is not much difference between

deputatisn and transfer. Indeed, when a deputatienist

is .permanently absorbed in the CBI, he is under the

rules appcBinted. on transferi In ether usrds, deputatien

may be regarded as a transfer frem cne gevernment

department te ansther. It uill be against all rules ef

ssrvice jurisprudence, if a gevarnmEnt servant helding

a particular post is transferred te the same ©r an

equivalent post in another government department, the

peried cf his service in the post befere his transfer
is not teken int® cransirierstien in cemputing his

senierity in the transferred post. The transfer cannst

wipe 0ut his length ©f service in the post from which

he has been transferred. It has been observed by this

Court that it is a just and uhelesome principle cemmanly

spplisd uhere persons frsm different sources are

drafted to serve in a neu service that their
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existing total length of service in the parent dE^artment

should be respected and presented by taking the same into

account in determining their ranking in the neu service,"

The guideline which requires the date of continuous officiaticn

on deputation to be taken into account for the purpose of

determining- seniority would be attracted only if the post

which was held in the parent department before deputation is

equivalent to the post on which the petitioner came on depu-

•f tation and appointed as Dy. Controller does not mean that the

post which he held in his parent department as Flight Lieutenant

; is an equivalent. That depends on the duties, responsibilities

and all other relevant factors.

' 6. Us should first advert in this behalf to the statutory

provisions to which our attention was drawn by Shri Gupta
)

regulating deputation and permanent absorption of the deputatio-

nist. Rule 21 of the Indian Civil Accounts (Group*a)

Recruitment Rules, 1977 reads as followss

"Appointment by transfer or on deputation?

(1) The Government may, in special cases, and in

consultation with the Commission, take by transfer

in public interest, an officer from any other cadre

in the Government to the Service. ' .

(2) The Government may, take on deputation for

specified, periods, officers of the appropriate grade

from other departments of Govt, including the

Indian Audit and Accounts Service for holding posts

in the service". .
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Relyino on sub-rula(2)^of Rule 21, it was submitted that

when the petitioner came on deputation from the post of Flight

Lieutenant in the Air-Force to the post of Deputy contrcller

of Accounts uith the respondents^ it uas because he uas in

the appropriate grade in the parent department. He further

submitted that the very fact that the petitioner came on

deputation from the post of Flight Lieutenant and appointed

to the post of Deputy Controller of Accounts,^ the equivalence

of the two posts stands established. . It is necessary to

point out that the post of Flight Lieutenant carried the

scale of Rs.1100-1550 whereas the post of Deputy Controller

of Accounts carried the scale of Rs.1100-1600. Though there

is no definition of the expression 'appropriate grade' in the

Rules, as the two scales are comparable it is reasonable to

say that the grade of Deputy Controller is the appropriate

grade io that of the Flight Lieutenant® The scheme of Rules

21 makes a distinction between .the deputation for specified

period and permanent absorption by transfer. Uhereas sub-rule

(2) deals with the deputation for a specified period, sub-rule

(l) deals with the permanent appointment on transfer basis.

The contlitions for two p'roces^Jare different. It is enough

for the authorities to be satisfied for the purpose of sub-

rule(2) that the deputation for the specified period is being

made of the officer of the appropriate grade. But as far as •

permanent transfer contemplated by sub-ruie(l) is concerned,

there are special conditions to be specified. The first

condition is that it should be in consultation uith the

I
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Commissidn and the second condition is that the transfer

is necessitatsd- in pMblic interest. As deputation for a

specified period is not likely to affect tha rights and

I

interests of the other employees in the service to which the

deputationist comes, all that is required to be satisfied is

that the person coming on deputation is in the appropriate
.N

grade. No serious examination regarding equiwalente of the

^ , two posts is rsquired to be made for the purpose of operating

sub-rule (2) of Rule 21 to make appointment on deputation basis

• _ I

for a specified period. After the deputation for a specified

period expires, the official has to revert back to the parent

department. But uhen appointment is made by transfer he

becomi3s a regular member of that service. The very expression

'transfer* implies that it has to bej^an, equivalent post. Under

sub-rule(l) of Rule 21 the authority has to examine as to uhetber

the person uas holding an equivalent post justifying his transfer

. and appointment,, That is uhy care is taken to ensure that these

matters are examined by an expert body like UP5C, If there

is no equivalence, the UPSC cannot give it concurrence for

transfer. The authofcities have to be satisfied that the person

who is being transferred uas holding a post equivalent to uhich

' ' ' " ^ • 1 .

he is being transferred. So far as deputation for a specified

period is concerned equivalence is not a necessary precondition.

It is enough if the grade is appropriate, A pe^rson may be

appointed on deputation for a specified period to a post higher

than the one held by him in the parent department. This is

however not possible "'when appointment is made on permanent

transfer basis. It is only to an equivalent post that
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appointment on transfer can be made unless there is a Specific

provision to the contrary.

7, Hence, the essential question to be decided is as to
I ' • • •

whether the post of Flight Lieutenant held in the parent

department on the date on which he carae on deputation is

equivalent to the post of Deputy cantrollsr .of Accounts to which

post he was appointed on deputation. If he was appointed on a

|-jj[g[-i0£ postj he would not b& entitled to count his seniority

from the date on which he came on deputation in the respondents'

service. From the material which has been placed before usj

; we find that the respondents have consistently proceeded on

the basis that the post of Flight Lieutenant in the Indian Air

Force is not equivalent to the post of Deputy controller of

Accounts though both the posts carry approximately^same scald

of pay. It is.well settled that in tha matter of determining

aquivajence, the sc^ale of pay is least of the considerations.

The duties and responsibilities are matters of importance for

determining equivalence. The respondents have taken the stand

that they have all along regarded the post of Flight Lieutenant

as inferior to the post of Deputy controller of Accounts. They

have relied upon the case of Shri Kale who was similarly holding

the post of Flight Lieutenant in the Indian Air Force when he

was appointed on deputation basis as Deputy CPntroller of

Accounts,. Uhen he was functioning as Deputy Controller of

Accounts, he was promate.d as Sqdr, Leader. It is thereafter

that he came to be absorbed as oeputy controller of,Accounts»

The quastion of determining his seniority was examined and he

^ •^^as accorded seniority not from the date on which he ca
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dsputation as Deputy Contrcllsr of Accounts but from the

date on which he stood promoted as Sqdr. Leader in the parent

department. In other words, the post of Sqdr, Leader in the

Indian Air Force uas trsatcd as equivalent io the post of

Deputy controller of accounts in the respondents' service though

the post of Sqdr, Leader carried a much higher scale of pay

of Rs«145Q«18Q0. Determination of seniority as per the

recorda uhich have now been placed before us was made in

consultation with the UPSC. UPSC has concurred uith thes opinion

of the department that the seniority of the petitioner should

be counted as from the date of appointment to the post of Sqdr.

Leader in the parent department as the said post was found to be

equivalent to the post of Deputy Controller. Though we do not

have all the materials that were placed before the UPSC which

were taksn into consideration before it gave its concurrence-j

there is no good reason to believe that the UPSC did not apply

its mind to all the relevant aspects in regard to the equivalence

of the t wo posts, ye have also the expdrt opinion of the

superior officer viz.. Additional Controller General of Accounts

which has been produced as Annexure'G*, the relsvant portion

of which we have extracted earlier. He has opined that the

post of Sqdr. Leader carries duties and responsibilities

equivalent to that of Senior Tims scale in the ICAS (Dy,
(V\^—

Controller) and the UPSC has concurred uith feh±s this. From
0^ —

these materials, it is seen that^both the occasions

when Kale's case was examined as also when the petitioner's case
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uas examined by the UPSC, the vieu taken was that the seniority

should count from the date on which they became S^dr. Leaders cn

the ground that it is th«tpost uhich is equiualent to the post

of Osputy Ccintroller of Accounts, lie have also material before

us to shou that in the case of Shri S,K, John alsOj a similar

approach was made. Shri 3ohn was a Flight Lieutenant and uhsn

the question of his being absorbed came up for consideration

before the respondents, it was decided that he should be absorbed

in the Junior Time Scale only and not in the Senior Time Scale

applicable to the Deputy Controller of Accounts. Uc are satisfied

. €toom these materials that the respondsnts haue consistenly taken

the vieu ,on the adviC-e of tho LiPSC that the . post of Flight

Lieutenant in the Indian Air Force is not equivalent to the post

of Deputy Controller of Accounts and it is the post of Sqdr.

Leader uhich is equivalent to the post of Deputy Controller. There

is no good reason to interfere uil^h the decision of the respondents

taken on the advice of an expert body like the UPSC»

8. Ue are inclined to take the vieu that the pefitiontsr

uas also quite conscious of this position when he gave his

consent for abisorptiono On the date on which his consent uas

asked, the department uas apprised about the expected promotion

of the petitioner as Sqdr® Ltader u»e,fi 16.6,1984, That fact

has been prominently adverted to in the letter written by Shri

Kathpalia, the Chief Controller seeking concurrence for absorption

of the petitioner as a Deputy controller. The petitioner gav®

his consent without demur. He subsequently made a resquest to

J absorb him with effect from the date after his getting promotion
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as Sqdr. Leader. It would lead to a very incongruous situation

if ue accept the petitioner* s contention. The petitioner uas

holding the post of Flight Lieutenant when he came on deputation®

In his parent department, Sqdr» Leader is admittedly a promotional

post which he could earn after putting six years of service as

Flight Lieutenant. If the petitioner's contention is accepted,

it uould lead to the situation of the service rendered by the

petition;; r in ths feeder cadre as well as the profnotional cadre

being treated on par for the purpose of determining his seniority.

This uould lead to absurd results besides offending the equality

clause,

9, As ue have held that the post of Flight Lieutenant is

not equivalent to the post of Deputy Controller, the petitioner
/

is not entitled to count his seniority from the date on which

became on deputation. He would be entitled to count his seniority

only from the date he came to hold thesquivalent post as Sqdr.

«r

Leader, That being the position, the- respondents have accorded

the correct seniority to the petitioner taking 26,6,1904 as the

date of seniority,

10, For the reasons stated above, this petition fails and

is accordingly dismissed, No costs.

« SRD'
030393

0A0393

(I.K. RASGC/TRA) (V.S, MALiriATH)
PIEIvIBERCa) / CHAlRFiAN

—F


