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I '

JUDa/iENT

this applicat ion under Section 19 of the

Administrative Tribunals Act, 1985, the applicant, who

is a retired Chief Goods Clerk, Faridabad, having superannuat

ed on 1.ID.1980, has assailed Order dated 25.3.1987 (Annexure

A-1) by wh ich the Ministry of Railways (Railway Board) inform

ed the General Manager, Central Railway, Bombay that **The

President has carefully considered the disciplinary c3se

of SriN.S. Yadav, FLetd. Oiief Goods Clerk, Faridabad, in

consultation with the UPSC and has decided that a cut of

Rs.75/- p.m. from the monthly recurring pension admissible

to 3h. Yadav should be mad© for a period of 5 years.** The

applicant has prayed for setting aside and quashing the

aforesaid impugned order dated 25.3.87 being illegal,

arbitrary, cnalafide and void ab-initio as no pecuniary loss

was either alleged in the Memorandum cr substantiated in

Vie.v of the UPSC report. He has also prayed for any other

relief deemed fit by this Tribunal.

2. The. facts of the case, in brief, are that the

applicant joined the Fta iLvays on 10.11.43 as LJ.T.C. and

rose to the post of Chief Goods Clerk with effect fron

1.6.79» He retired on superannuation with effect from

30.9.80 (A.M.) when he was holding the post of Chief Goods
vf it!

Clerk at Faridabad, According to the applicant, he was sensed

a charge-sheet dated 15.12,82, which he received on 31.12,82.
a.
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The Memorandum dated 15.12,82 (Annexure A-.2) states to have

been issued in pursuance of the sanction accorded by the

President under Rule 2308 of the Sidian Railway Establishment

Code Volume II for instituting departmental proceedings.
A statement of Articles of Charge framed against the applicant
a statement of imputations in support of Articles of charge

and a list of documents to be relied upc« were also enclosed

to the said Memorandum. The applicant was also infc^ed that

the departmental proceedings were to be conducted In accordance

with the procedure laid do'm in Rule 9 of the Ra ilway Servants

(Discipline a Appeal) Rules, 1968. -The Enquiry Officer, in
his findings dated 14.10.85, concluded that "Having carefully

considered all the facts, circumstances, oral evidence, the

statement of the delinquent employee and other available

witnesses recorded during the enquiry, I find that Shri N.3.

Yadav, retired Chief Goods Clerk, Faridabad, is guilty of the

charges framed against him vide charge rnemorandiaii No,E(D&A)-82/

AE-7-4 dated 15.11,82 issued to him by Dy. Director, Establish

ment (DSA), Railway Board fcsr and on behalf of the President

of Jhdia, In that -

( i) He failed to ensure that proper actions were
taken for back tracing the over due coal wagons
Nos.(i) va.75336 and (ii) ER-76467 (Box) both
booked under Inv.No.l, 771878 of 5.10.78 ex Andal
to Faridabad, consigned to M/s Avinash Agencies,
before those were connected with unconnected
coal wagons;

( ii) He failed to follovj proper .procedure In respect
of the following unconnected coal v/agcns to
connect them with the relevant despatch parti
culars before those wagons were linked with the
overdue co^l wagons/shortage certificates -

Wagon Nos, Date of arrival
at Faridabad.

3a-9i64-G (3C-9i64-C) 17.1.1979.

NR-69711-aiT 20.1.1979.

3E-66871-B0X 23.3.1979,

.'ft-.5ii88-KC 21,12.1978.-

( iii) He initiated wrong actions in putting up the
applications ,o£ -

a) M/s Avinash Agencies, dated 31.1.79 S. 30.3.79.

b) M/s Sehgal Papers, dated Nil for linking of
wagon No, t<R.-5l 188-KG
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to the Area Officer, to enable hin to pass
orders with an intention to give undue advantage
of obtaining supplies of coal in the days of
coal shortage, by acceding the requests in toto
of the said parties for linking, overdue wagons
and shortage certificates with"unconnected wagons.'

In consultation with the UP3C, the President has decided that

a cut of Hs.75/- p.ra* from the monthly recurring pension

admissible to the applicant should be made for a period of

five years, vide the impugned order dated 25.3.1987# referred

to above,

3. The case of the applicant is that there is no

charge of causing any pecuniary loss and as such no enquiry

could be initiated after his retirement; that the advice of

the UPSC in para 6 of their ccramunication dated 11,3.1987

(Annexure A-IO) stated unambiguously that "the records of the

case do not substantiate malaf ide intentiore on the part of

the charged official^'; and that under Rule 2308 of the Indian

Railway Establishment Code Vol. II, no departmental proce^-

ings can be initiated after the retirement of the employee

after lapse of four years of the date of incidence, "and the

first relevant date relating to the Article of Oiarges

being 5.ID.78, the disciplinary proceedings initiated vide

Memorandum dated 15.12,82 and served on the applicant on

31.12.82 stand vitiated. The applicant has further stated

in his 0,A. that Rule 9 of the. Railway Servants (Discipline

8. Appeal) Rules is ultra-vires the Article 311 of the

Constitution in that that Rule does not provide for a fair

opportunity to the applicant to represent his case against

the advice of the UPSC. He has further stated that he was

not supplied with the report of the preliminary en quiry treat

ing the same as privileged document, ^jvh ich deprived him of a

fair opportunity to meet the case. He has cited a number

of cases in '/vhich the Hon*ble supreme Court has held that

pens ion/gratuity is neither a bounty nor a matter of grace

depending upon the sweet will of the ^ployer, nor an

ex-gratia payment* and tliat delay in settlement and

disbursement thereof must be visited with the penalty of
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payment with interest at market rate till actual payment®

4, The respondents, in their counter-affidavit, have

contested the applicat ion by raising two preliminary object ions

and replying the content ions of the applicant on merits para-

wise. The first preliuinary objection of the respCTidents is

that the quantum of punishment is not open to judicial review

and the second objection is that the applicant has filed a

belated matter without any cause of action, which is barred

u/s 20 and 21 of the Acfai'inistrati\^e Tribunals Act, 1985.

5» I have gone through the case Ct^refully and heard

the learned counsel for the parties^ The impugned order

_is of Iferch 25, 1987 and the was filed on ii«9,i987.

As such, the O.A» is within limitation and the objection of

the respondents that it is a belated matter without any cause

of action is not tenable. Jh para 6(xwi) of his application,

the applicant pointed out, that the invokation of Rule 2308 of

the Jhdian Railway Establishaient Code Vol. H is contingent

On three conditions being fulfilled as belowj -

( i) pecuniary loss has been caused.

( ii) The said charge has been proved in the

Enquiry.

(iii) That no proceedings can be instituted after
4 years of the occurrence date.

In the instant case, according to the applicant, none of

the conditions as stated above have been proved to exist

and, as such, the whole proceedings and impugned orders are

arbitrary, asalafide, vindictive, full of hostile d iscrimLna-

tion, fc^d in law and as such vitiated. Against this paragraph,

the respondents in their counter-affidavit have only stated

«Para 6 (xxvi) of the application is matter of record and needs

no reply subject to preliminary objections,** The Articles of

Charge refer to the occurrences of the period from 5,10.78 to

30*3«.1979. Thus, the period of four years elapsed only on

30.3«i983 and the disciplinary proceedings were initiated

^ell within four years, as the applicant himself has admitted

.Wound -C Of his appU«t.lo„ that the
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dated 15.12.32 was served on hiin on 31.i2,S2. Jh the instant

cdse, the condition of consulting the UP3C has also been

observed. In para. 6 of their ccramunication, dated lit3,1987,

the UP3G opined that "Nevertheless, the.facts of the case make

it clear that Sh* Yadav showed gross negligence in back

tracing overdue coal wagons and in disposing of the

unconnected coal wagons. Jh Am IT 3ir\J3H Vs. UN Ji:!^ OF HaJA

m ornais (1988 (4XcAT) p, 1023). a FuII Bench of this

Tribunal examined in detail the provisions of Article 2308

of the Indian Railways Establishment Code which govern these

proceedings and they read as follovtfs? -
1

••2308 (C.3»H, 351) - The President further reserves
to himself the right of withholding or vvithdrawing
a pension or any part of it, v/hether pennanently csc
for a specified period and the right of ordering
the recovery from a pension of the whole wr part of
any pecuniary loss caused to Government, if, in a
departssntal or judicial proceeding, the pensioner is
found guilty of grave mis conduct or negligence during
the period of his service, including service rendered
upon re-employment after retiresnent.

Provided thats

(a) such departmental proceeding, if instituted
while the Railway servant was in service, whether
before his retirement or during his re-enployment,
shall after the final retirement of the Railway
servant, be deen.2d to be proceeding under this Article
and shall be c.ontinued and concluded by the authority
by which it v^as canmenced in the same manner as if the

officer had continued in service.

(b) Such departfnental proceeding, if not instituted
while the Railway servant was' in service, whether

before his retirement or during his re-employment.

( i) shall not be inst ituted save with the sanction

of the President;

Cii) shall not be in respect of any event v/hicli took
place more than 4 years before such institution;

and

( iii) shall be conducted by such authority and in such
place as the President may direct and in accord

ance with the procedure applicable to departmental

proceedings in which an order of dismissal frcm

Ot.
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from service could be made in relation to the

Railway servant during his service;

(c) no Such judicial proceeding, if not instituted
while Ra ilway servant was in service,.whether
before his retireiTient or during his re-e.-oployment,
shall be instituted in respect of a cause of action

which arose'or an event which took place more than

4 years before such institution; and

(d) the Union Public Service Ccmmiss ion shall be
consulted before final orders are passed,'*

The Full Bench of the Tribunal, after an analysis of the

above Article 2308 held that the President has the right

to withhold or withdraw pens ion and also to recover any"

pecuniary loss caused to the Government subject to the

prov is ions of Article 2308. Jh the context of Rule 9 of

the Tamil Nadu Pension Rules, the Full Bench of the Tribunal

further observed;

''12« de are unable to agree that Ihhe power to

continue the disciplinary proceedings under

proviso to Rule 9 can only be for the purpose

of recovering the pecuniary loss, if any, occasioned

to the Go\^ernment» That provision gives power to

the the coapetent authority to find if any of the

charges are proved and if any of them are proved,

the competent authority is vested with the f urth er

po.ver not csily to order withholding of whole or part o

the pension but also to order recovery of v^iole or

part of the pecuniary loss occasioned to.the

Government as a result of grave mis conduct or
r

negligence of the officer concerned* The Rule does

not any where lay down that cnly if pecuniary loss

is occasicned by the grave misconduct or negligence

of the officer, pens ion may be withheld. If grave

misconduct or negligence is established but no

pecuniary loss is occas ioned thereby, the competent

authority can only d irect withhold ing of whole or

part of the pension. But if in addition, pecuniary
Cij.. .
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loss is occasioned, the disciplinary authority

can also direct the recovery of the pecuniary

loss,"

Thus, it is not necessary that action could be initiated

against the applicant only in the event of any pecun iary

loss caused to the Government. The applicant has been

found guility of negligence in respect of the incidence

which falls within four years of the initiation of depart

mental proceedings and the LfPSC has also been duly consulted

in the matter. All the cond it ions specified in Article 2308

of the iidian Railway Establishment Code are fulfilled in

this case, and I have no hes itation in holding that it is

within the po.vers of the President to withhold or withdraw

a pensicn or a part of it permanently or for a specified

period subject to the af ores a id cond it ions which are fulfilled

in this case,

6. Learned counsel for the applicant cited the judgnents

in the cases of D,V. KAPOCR Vs. OF Ji^U B mO OTHmS

(1990) 14 Administrative Tribunal Cases p. 906) decided by

the Hon'ble Supreme Court cn 7.8e,1990 and Dr. C. KALYANAM

Vs. GOVffiNMEm' OF TAMIL N-ADU AND /ANOTHER (1982 L.LeJ. p.299}

decided by the Hon'ble High Court of Judicature, Madras^

on i6.lO«i9Bl» The facts of both these cases are not at all

similar to the ones of the instant case. Jh the case of D,V.

Kapoor (supra), the petitioner was not charged with nor was

he given an opportunity that his gratuity would be withheld

as a measure of punishment and in the circumstances, Hon'ble

Supre.Tie Court held that the order to withhold the gratuity as

a meaaure of penalty was illegal and devoid of jurisdiction

and thus quashed the s'ame. in the case of Dr. C.. Kalyanara

(supra), the petitioner was governed by the Tamil Nadu

Pension Rules and in tliat case admittedly no sanction of the

Government had been obtained before issuing the show cause'

notice to the petitioner. Thus, the cases cited by the

applicant h^rei. appli.abie to the present '
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and are of no help to hiTi«

?♦ Learned counsel for the applicant did not press

that Rule 9 of the Railway Servants (Discipline & .\opea1)

Rules is ultra-v ires of Article 311 of the Constitution,

As regards the contenticn that the applicant was not supplied

With a copy of the report of the preliminary inquixy and

accordingly, he was deprived of a fair opportunity to meet

the case, it should suffice to state that the applicant has

n.ot been able to show that such an inquiry report was relied

upon by the respondents in support of the Articles of Charge,

or that such an inquiry report was cited in the list of

documents in Annexure~3 to the Memorandim of Charge-sheet,

8# Jh view of the forego ing discussion, I do not find

any ®erit in the 0,A. j which is hereby dismissed. No costs»


